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PREFACE. 



The suggestion of writing a, work on the law of contract 
was first made to me by the publishers of the present work! I 
am, therefore, not responsible for having ventured to write \ 
a fresh treatise on a branch of the law on which there 
are already several well-known books written by eminent 
authors. 

But apart'from the responsibility of having chosen the 
subject, the burden imposed by this work must rest entirely 
on my shoulders. I willingly acceded to the suggestion as 
T felt, with an ancient author, that no branch of the law is 
more important, or more worthy of serious consideration. 
Even the Criminal law, he quaintly observes, must give 
place to the law of contract,—for many men pass through 
life without committing crime's, but none without entering 
into contracts. 

In the method of presenting the subject, my judgment 
lias been left entirely free. The justification for another 
volume on the law of contract (if there is any) must bo 
found first in an appeal to the words of the. Legislature, 
even more direct and intimate than the treatises of my 
predecessors make ; and secondly, in an attempt to make 
the commentary on each section a coherent whole, wifi 
may be read as a connected dissertation on the snxhje 
the section both expanding and supplementing . \ 

I have felt in an increasing degree, while I 
writing the present work, 'that if the law in Brit 
to be determined with accuracy the temptatio 
first guidance from cases decided by the CV 
must be resisted. The Act, it is true, : r 
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Code. Hence in regard to many matters the law has 
to be sought elsewhere. But even then, in order that the 
whole may be harmonized, it .is necessary to bear in mind, 
for example, the classifications adopted in the Act, and the 
general notions pervading it. An endeavour has, therefore, 
been made to give the first and most careful attention to the 
Indian Contract Act; and to turn to the wise and eloquent 
words of the great English Judges and to the general prin¬ 
ciples enunciated in their judgments, only for the secondary 
purpose of understanding or expanding what is contained 
in the Act, and of anticipating what the Courts in India 
would probably decide where the Act is silent. 

In this connection the words of an English poet may 
perhaps be recalled,— 

“ Knowledge and wisdom, far from being one. 

Have oft-times no connection : knowledge dwells 

In beads replete with thoughts of other men ; 

Wisdom in minds attentive to their own.” 

May it not be said with at least, equal truth that 
knowledge may dwell in familiarity with the decisions of 
English Courts, but wisdom dwells in attention being first 
paid to the enactments of our own Legislature ? 

In dealing with the Act itself I have felt little necessity 
.for reminding myself of Lord Bramwell’s caution against 
the unbecoming course followed by those who, being con- 
-med with giving expositions of the law, speak disrespect- 
'v of it, and of the enactment containing it: Twycross v. 

For the temptation to criticize disrespectfully 
u: ;e and substance of portions of the Act, has been 
t. recollection of the care that the Act received 
of the most distinguished of English lawyers, 
and disrespect do not seem to me to be in- 
ven when criticism must take the form of 
'f oment or alteration. 
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On the other hand I have not hesitated to place upon 
mysel the lowliest duties connected with the explanation 

° e Act ’ and interspersed my work with re¬ 

statements of the contents of the Act in tabular or other 

0m ; Wh,ch nia ^ occasionally seem to render what is plain, 
painfully obvious; but, this labour will be sufficiently 
rewarded ,f now and again the task of reference has been 
thereby made easier, or interpretation, more precise. 

I have already indicated my great regard and respect 
ot the existing treatises on the subject of contract. The 
number of decisions given by the Courts of England on the 
law of contract is so vast that each writer on the subject 
must feel indebted to his predecessors for disentangling 
file mass, and selecting those that most deserve attention. 

Tn dealing with a consolidating and codifying Act. 
the process which the legislators have adopted must, to a 
certain extent, be reversed. The codifier crystallises into 
a tew short statements the effect of elaborate reasoning. 

I he commentator has to expand the concise rule to sho w 
all that it implies. These considerations explain the method 
that has seemed to me to be most appropriated for attain¬ 
ing the results and aims indicated above. 

In order that eveiy prominence may lx* given to the 
words of the Legislature, 1 have taken the sections of the 
Act as the basis of the work ; and all that portion of the 
law which may legitimately be taken to be the logical resub 
of the very words of the Act has been, as far as practical 
noted at the loot of the page in connection with the a 
pnate words of the sections. Thus a very important 
of the law will be found in the footnotes to tlr 
of the Act. 

Other classes of matters that have had - 
rated in the present treatise, such as dis 
principles involved in the sections, an ' 
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covered by but are connected with the terms of the sections 
will be found in the commentary immediately following 
the appropriate sections. 

The introductory notes to each chapter will, it is hoped, 
give a general view of the contents of the chapter and show 
the method of arrangement and classification followed by 
the framers of the Act, while they give me an opportunity 
to suggest fresh methods of analysing or grouping together 
the subject. It is not claimed that these notes contain any 
new or original matter; but the neglect to take a preli¬ 
minary survey frequently results in an absence of general 
notions and a want of perspective, from which arguments 
at the bar frequently, and even expositions from the bench 
oecasionally, suffer. 

An attempt has been made by,frequent cross references 
to bring into prominence the connection between the 
Various parts of the Act. The danger of defeating the 
object in view by multiplying the cross references has been 
borne in mind and it is hoped avoided. 

I have received very kind assistance from Messrs. 
S. B. Kurwa and K. M. Taleyarkhan, Barristers-at-law, in 
the preparation of the manuscript for the press and 
gratefully acknowledge it. 


Bombay: 

The 1st February 1919. 
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CORRIGENDA. 


Page 5, footnote (2) for 19 read 10. 

„ 16, s. 1, para. 3, the words from “ The enactments ” to 

“ thereof; but ” are repealed by Act X of 1914. 

„ 30, line 8 for enoforee read enforce. 

106, s. 21, the second illustration is repealed, see Act 
XXIV of 1917. 

„ 129, s. 25, clause 3 (marginal note) for and barred read 


barred. 


129, footnote (7) for X of 1908 read IX of 1908. 

130, footnote (4) for X of 1908 read IX of 1908. 
193, s. 39 (marginal note) for or read of. 

379, last, line for delcared read declared. 
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HISTORICAL NOTE ON THE INDIAN CONTRACT ACT. 

I.—General Scheme of Codification in India. 

The scheme of giving to British India a complete and definite 
system of law probably originated in a correspondence which took 
place between Sir Charles Metcalf and the Judges of Bengal. 1 

1833.—The scheme is adopted by Parliament on the renewal of 
the Indian Charter. 

1833. —Charter Act (3 & 4 Will. IV, c. 85), s. 53, provides for 
the appointment of Commissioners by the Governor-General in 
Council to enquire into— 

the jurisdiction, 
powers, 

rules of existing Courts of Justice and police establishment, 
nature and operation of all laws prevailing in any part of 
British India, 

arid to report thereon and suggest alter, tions, with due regard 
to distinctions between castes, religions, manners and opinions. 

1834. —First Indian Law Commission, consisting of-~ 

T. B. Macaulay (first Legislative Councillor), 

J. M. Macleod, 

G. W, Anderson, 

F. Millett, 

1836 (circ.) —Macaulay’s draft Indian Penal Code published. 

1837, March 20.- -Government of India send the despatch of the 
Court of .Directors, dated 29th June 1836. 


13 Civilians—one from each Presidency. 


1 Evidence of Sir Ryan .... Lord’s Committee, 15th March 1853,— cited in. 
Stokes’ Anglo.Indian Code, p. x. 
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1853. — Charter Act, 10 & 17 Viet., c. 95". Commission to con¬ 
sider recommendations of first Commission, consisting of— 

Sir John Romilly, m.r., 

Sir John Jervis, 

Sir Edward Ryan, 

Mr. R. Lowe (Lord Sherbrooke), 

Mr. C. H. Cameron, 

Mr. John M. Macleod, 

Mr. T. F. Ellis. 

plan of new system of judicature and draft codes of Criminal and Civil 
Procedure prepared. 

1859—Code of Civil Procedure, VIII of 1859 and Limitation Act, 
X of 1859 passed in India. 

1860. —Indian Penal Code passed. 

1861. --Criminal Procedure Code passed (XXV of 1861). 

1861, December.— Third Commission consisting of— 

Sir John Romilly, m.r., 

Sir \V. Erie, c.J., succeeded by Sir W. M. James, L.J., 

Sir E. Ryan, 

Mr. R. Lowe (Viscount Sherbrooke), 

Mr. Justice Willes, succeeded by Mr. John Henderson, who in 
turn was succe ded by Mr. Justice Lush, 

Mr. J. M. Made A. 

1863. hirst report of. third Commission (draft Succession Act). 

1866. Second report (draft Contract Act). 

1867. —Third report (draft Negotiable Instruments Act). 

1867. -Fourth report, reply to certain remarks of the Govern¬ 
ment of India as to specific performances. 

1868. -Fifth report (draft Evidence Act). 

1870. _ Sixth report (draft Transfer of Property Act). 

1870.—Seventh report, revision of Criminal Procedure Code. 
1865.—Indian Marriage Act ’) 

drawn up in India undei 


aiavui up hi xtinja. uuuw 

I860. Indian Companies c ^ superintendence of Sir H. 
1 •-«-( 1 oiiftTiii Clauses Act j Alaine. 


the 

& 


1868. —General Clauses Act 

1869. —Indian Divorce Act 


J 
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1871, —Indian Limitation Act, X of 1871 1 carried throil?h the 

1872. —Indian Evidence Act, I of 1872 > Legislative Council 

Indian Contract Act, IX of 1872 ) by Sir J. F. Stephens. 

1874.—European Minors' Act, XIII of 1874. 

1877.—Specific Relief Act, I of 1877. 

1879.—Fourth Indian Law Commission consisting of :— 

Sir Charles Turner, c. J. of Madras, 

Mr. Justice Raymond West, 

Dr. Whitby Stokes. 

1881. -Negotiable Instruments Act. 

1882. Indian Trusts, Transfer of Property and Easements Acts. 

II.— -History of the Indian Contract Act. 

1866. —Third Indian Law Commission makes its second report, 
including a Bill on Contracts. 

1867, July.—Bill published with statement of objects. 

1867, December 6.—‘‘ In the Imperial Legislature, in the absence 
of Mr. H. S. Maine, the Right Hon’ble Mr. W. "N. Massey introduced 
the Bill to define and amend the law relating to Contracts, Sale of 
Moveables, Indemnity, Guarantee, Bailment, Agency and Partnership 
and moved that it be referred to a Select Committee ” : the Bill 
introduced was the draft of the third Indian Law Commission, 
with one important exception (viz., the omission, from the draft, 
of the clauses relating to specific performance), and with a few 
verbal alterations and the addition of an interpretation clause and 
schedules of Acts repealed or saved. 

The Members of the Select Committee were :— 

The Hon’ble Major-General Sir H. M. Durand, 

„ „ Mr. Brandreth. 

„ „ „ Shaw Stewart, 

„ „ „ Hobhouse, 

„ ,, Skinner, 

„ „ Stewart. 
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1867, December 20 .—H. E. the Commander-in-Chief added to the 
Select Committee. 

1868, January 10 .—The Hon’ble Mr. Cockerell and Hon’ble 
Khwaja Abdul Chani added to the Select Committee. 

1868, March 27.—The Double Mr. Johu Strachey and Sir Richard 
Temple added to the Select Committee. 

1868. April 11 .—The Hon’ble Mr. H. S. Maine presents a 
preliminary report of the Select Committee. 

1869, November 19. — The Hon’ble Messrs. Cowie and Bullen 
Smith added to the Select Committee. 

187(>5 December 17. — The Hon’ble Messrs. Gordon. Forbes and 
Chapman added to the Select Committee. Report of Select Committee 
submitted to Secretary of State. 

1871, February 10. — The Hon’ble Messrs. Robinson and Inglis 
added to the Select Committee. 

1871, February 23.—Despatch of Secretary of State leaving it to 
the Governor-General in Council the adoption or modification of the 
Bill. 

1871, February 24.— The Bill re-committed on the motion of the 
Hon’ble Mr. James Fitz James Stephen. 

1871, December 8 . — Messrs. F. S. Chapman, R. Stewart and 
J. R. Bullen Smith added to the Select Committee. 

1872, March 12.—Report of the Select Committee presented to 
the Council by the Hon’ble Mr. Stephen. 

1872, April 9. — Bill considered, amended and passed. 

On the occasion of moving that the Report of the Select Committee 
be taken into consideration, Mr. J. Fitz James Stephen made the 
following remarks: “To sum the matter up, the Bill was originally 
drawn by some of the most distinguished of English lawyers. It 
has been before all the Local Governments and opinions have been 
expressed upon it bv ail classes of officers and judges, European and 
Native, throughmu the Empire. It has been, I may say, before no 
less than three Committees ; for since it was introduced, the Committee 
has been changed, as Committees do change in India at least, three 
nes. Its contents have been the subject of protracted discussion 
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between the Government of India and the Secretary of State. Two 
Legal Members of Council have had it before them, with the advice 
and assistance of t wo Secretaries to the Legislative Department, and 
it has been scrutinized in every detail, with the most minute care, 
by several of the most eminent merchants of Calcutta and in 
particular by my Hon’ble friends, Mr. David Cowie, Mr. Rullen 
Smith and Mr. Stewart. Under these circumstances I hope I shall 
not be suspected of any personal vanity if I say that I believe 
it will be found to constitute a useful and sound addition to the 
law of India.” 
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THE INDIAN CONTRACT ACT. 

Introductory Note. 

Scheme of the Act.*—T he Preliminary Chapter 
ostensibly contains only definitions; but a good deal of 
substantive law is involved in them. 

Chapter I. deals with the two stages in the formation 
of a contract,—proposal and acceptance. 

Chapter II. distinguishes,— 

(1) such agreements (brought about by a. proposal 

that has been accepted) as are recognised 
and enforced by law, (which alone are can 
contracts),— 

(2) from other agreements, which are void, either,—■ 

(a) because, some circumstance (fraud or the like) 

has vitiated its very formation (viz., has< 
vitiated the proposal or acceptance, or both) or 

(b) because its object or purpose is such that the 

law discourages it or is actively opposed to 
its furtherance. 
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2 THE INDIAN CONTRACT ACT. 

Before the legal results of contracts are dealt with 
the rules about contingent contracts are contained in 
Chapter III. 

Chapters IV. and VI. deal with the legal effects of 
contracts duly entered into, for a proper and valid object. 
These legal effects shortly are that the contracts must be 
performed: the promises must be fulfilled. Accordingly, 
Chapter IV. considers the general principles relating to the 
performance of contracts under three heads,— 

(1) contracts that must be performed ; 

(2) by whom contracts must be performed ; 

(3) time and place for performance. 

The next two heads of Chapter IV. deal with performance 
in the case of promises of a particular nature, viz., (a) reciprocal 
promises, and (6) promises to pay money. 

Finally the sixth and last head of Chapter IV. deals with 
contracts that need not be performed. 

Between Chapters IV. and VI. is interposed a Chapter 
on certain relations resembling those created by contracts, 
viz., where, without there being a proposal and its acceptance, 
a legal obligation arises, similar to that which would arise if 
there had been the acceptance of a proposal 

Then follows Chapter VI., which, in continuation of 
Chapter IV., completes the statement of the legal effects of 
contract. Chapter VI. deals with the sanction annexed 
to the legal obligation of performing a contract, viz ., the 
consequences of a breach of contract. 

The first six Chapters having thus dealt with the 
formation, and the legal effects, of a contract, the next five 
Chapters deal with fivo specific kinds of contracts: each 
of these Chapters is in effect a separate enactment dealing 
respectively with (1) sale ol goods, (2) indemnity and 
guarantee, (3) bailment, (4) agency, and (5) partnership. 
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Statement of Objects and Reasons. 

[The “ Objects and Reasons ” of the Indian Contract 
Act were printed in the Gazette of India , Extraordinary, 
August 2nd, 1867, fifty years ago, over the signature of Sir 
Henry S. Maine. The issue of the Gazette in which they 
appeared is not easily accessible. It is therefore proposed 
to set out the whole of the statement in the present work, 
but so that the appropriate portions appear in the comments 
to the sections dealt with. In order to enable a reader who 
desires to read the whole statement consecutively, the para¬ 
graphs have, as printed in the present work, been numbered ; 
though that is not done in the Gazette. A few headings have 
also been added for convenient reference. The reader will 
find in the comment to ss. 10, 25, 63, 108, 109, 74, 136, 
139, 132, 151, 155, 130, 37, 236,238, 262, 249, and 244, below 
the paragraphs which are omitted in this place. The whole 
of the general portion of the statement is set out below.) 

History of the Act. 

1. “ The Bill now submitted to the Council of the 
Governor-General for making Laws and Regulations/’ said 
Sir Henry Maine in introducing the Bill “ embodies the draft 
Law of Contract prepared under the superintendence of the * 
Indian Law Commissioners. A series of sections having 
reference to one particular subject has been omitted for 
reasons which will be afterwards assigned ; but with this 
exception, no change has been made nr the draft of the 
Commissioners other than the correction of some minor 
errors, of which a few appear to be either clerical or 
typographical. 

2. “ * The Indian Contract Law ’ which is the designa¬ 
tion proposed for the measure—constitutes the second chapter 
transmitted to India of the intended Code of Substantive 
Civil Law. If it becomes law, it will differ in one important 
particular from the chapter which has already received 
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legislative sanction. The ‘ Indian Succession Act,’ so far 
at least as regards Intestate Succession, was never intended 
to include Hindoos and Mahometans, and the Indian Legis¬ 
lature further exempted Buddhists from its operation. But 
the Commissioners recommend, and the present Bill proposes, 
that the new Indian Contract Law shall be of universal 
application in India. 

3. " The recommendation of the Commissioners appears 
to be justified, not only bv the abstract consideration that 
Contract is the branch of Law on which men of all times and 
races have come most nearly to identical conclusions, but 
also by the actual condition of the Law of Contract in India. 
The state of that Law is thus described in general terms by 
the Commissioners ■ 

English Lav: and Equity. 

4. “ Within the limits of the Presidency Towns, the 
decision of suits of the nature is practically governed by 
the Law of England, and everywhere else the judge is to a 
great extent •without the guidance of any positive Law 
beyond the ride that his decision shall be such as he deems 
to be in accordance with f Justice, Equity, and good 
conscience.’ 

5. “ The description needs only to be qualified by the 
remark ( hat the decisions assumed to be dictated by ‘ Justice, 
Equity, and good conscience,’ have of late years been much 
.affected, as a fact, by the English Law of Contract as 
gathered from the ordinary text books in use among English 
practitioners. 

6. “ The largeness of the sphere practically occupied 
in India by the English Law of Contract, is in truth the 
justification of the course which has been followed by the 
Commissioners. Their draft wall be found to consist of the 
English Law of Contract, much simplified, and altered in 
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some particulars so as to accommodate it to the circumstances 
of this country. As the sections relating to Sale do not 
apply to sale of immovable property, and as the Law regard¬ 
ing negotiable instruments forms no part of the present 
measure, the amount of Native law which it will displace 
will be extremely minute. 

Principal Modifications from English Law. 

7. “ The principal changes which it is proposed to 

introduce into the English Law of Contract, considered as 
the basis of the present measure, are thus indicated by the 
Commissioners :—• 

[Paragraphs 8—27 of Sir Henry Maine’s speech consist 
of further quotations from the Commissioners, which are set 
out in their appropriate places in the comments to the 
sections above enumerated. Sir Henry Maine concluded 
as follows :—] 

28. “ It may be said of those proposed modifications 
of English Law, that while all, or nearly all of them, have 
commended themselves to the approval of enlightened 
lawyers, not a few are being gradually carried out in England 
without the aid of the legislature, though (sic) the direction 
given of late years to the current of judicial decision. 

Specific Belief. 

29. ,f It 1 has been stated that a certain number of 
sections contained in the Commissioners’ draft have been 
omitted from the present Bill. These sections, numbered 
from 51 to 59, will be found in the appendix, together 
with the paragraph in the Commissioners’ Report 2 which 


1 Paragraphs 29 37 of the state- passed into law. These paragraphs 

ment deal with certain proposed sections are not omitted from tho present work 

relating to the specific performances as it has seemed that the historical 

of contracts, drafted by the Comm is- interest of Sir Henry Maine’s statement 

sioners for being included in the present would thereby be diminished. 

Act which sections wore however not 8 See p. 19 below. 
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describes their character. They relate to the Specific 
Performance of Contracts and to Injunctions against breach 
of Contract; and they would, in effect necessitate the repeal 
of certain portions of the Code of Civil Procedure. 

30. “ The existing Law of India on the subject of the 
Specific Performance of Contracts, is given by s. 192 of the 
Code of Civil Procedure. 1 The Law on the subject of 
Injunctions against breach of contract, which to a very' 
great extent discharge the office of decrees for Specific 
Performance, is contained in s. 93 of the Code." The 
language of both sections is so wide as to embrace contract 
of every description. 

Latitude of Law of Specific Performance ., 

31. “ It cannot be said that the latitude thus given 
to Specific Performance and analogous remedies is without 
precedent. It is not known that in Continental European 
countries there is any limit to the power of decreeing the 
Specific Performance of Contracts, except the discretion of 
the Court. But the Law of India on the subject is con- 

injunction to restrain the defendant 
from the repetition or the continuance 
of the breach of contract or wrongful 
act complained of, or tho committal 
of any breach of contract or injury, 
of a like kind arising out of the same 
contract or relating to tho same property 
or right; and such injunction may be 
granted by the Court on such terms as 
to the duration of tho injunction, keeping 
an account, giving security, or otherwise, 
as to such Court shall seem reasonable 
and just, and in case of disobedience 
such injunction may be enforced by 
imprisonment in tho same manner 
as a decree for specific performance: 
Provided always, that any order for an 
injunction may bo discharged or varied 
or sot aside by tho Court, on application 
made thereto by, any party dissatisfied 
with such order.” 


1 Tho Civil Procedure Code (Act VtG. 
of 1859) s. 192 was as follows : “ When 
the Buit is for damages for broach 
of contract, if it appear that the defendant 
is able to perform the contract, the Court, 
with the consent of tho plaintiff, may 
decreo tho specific performance of the 
contract wit fan a. time to bo fixed by 
the Court, and in such case shall award 
an amount of damages to be paid as an 
alternative if tho contract is not per¬ 
formed. *’ 

8 Section 93 of the said Code was as 
follow-a:—“In any suit for restraining 
the defendant from tho committal of 
any breach of contract or other injury, 
and whether the same be accompanied 
with any claim for damagos or not, 
it shall bo lawful for the plaintiff at any 
time after tho commencement of the 
suit and whether before or after judg* 
meat, to apply to the Court for an 
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siderably wider than the Scottish Law, which, again, is 
wider than the Law of England. The Law of Specific 
Performance in England is, in fact, the narrowest in the 
world —less probably owing to deliberate intention than to 
the reluctance of Equity Judges to put freely in motion 
the once' cumbrous and costly machinery of the Court of 
Chancei - }'. 

32. There is no doubt that, from an English point of 
view, the Indian Law of Specific Performance is too little 
restricted. But, on the other hand, owing to difficulties of 
procedure, and especially to those arising out of the system 
of appeal, there are large numbers of contracts to which this 
class of remedies cannot be effectually applied, and it is 
believed accordingly that decrees for Specific Performance 
and Injunctions against breach of contract are comparatively 
rare in India. 

33. “ Under these circumstances, when the time for 
the first revision of the Code of Civil Procedure approached, 
a number of sections were prepared and (with amendments 
and additions) were inserted in a draft revised Code, having 
for their object to place the extraordinary civil remedies on 
what appeared to be a more satisfactory footing. On the 
one hand, the classes of contracts to which they were applic¬ 
able were not strictly defined, and various provisions were 
inserted to prevent the remedies themselves fnm operating 
with undue harshness against defendants. On rfw other 
hand, the procedure was so simplified as to make the 
remedies, thus altered and limited, of considerably easier 
application. 

34. “ The sections in question, together with the draft 
of a revised Code of Procedure, were submitted by the 
Secretary of State to the Indian Law Commissioners. The 
Commissioners, in dissenting from them, expressed an 
opinion that no Law of Specific Performance of the kind 
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proposed, however carefully guarded, would be safe from 
abuse in India. 

35. “ The question thus raised by the Law Commis¬ 
sioners is doubtless one of much.difficulty as well of great 
importance. It may be argued on the one hand that there 
is no country in which damages afford practically so imperfect 
a redress for breach of contract as they do in India, and none 
in which the prospect of having to pay damages operates so 
slightly to compel the performance of agreements. It may 
be contended on the other side that, under the circumstances 
of the country and people, all facilities for applying any 
unusual compulsion are peculiarly liable to be abused. 

36. “ The sections omitted from the present Bill were 
doubtless framed by the Commissioners under the influence 
of the feeling just indicated. They in effect proposed for 
India a Law of Specific Performance of contract and of 
injunction against meditated breach of contract, winch 
would he narrower than that of England, which again is 
narrower, as has been stated, than that of any known 
community. 

37. “ It is now proposed to omit these sections on two 
grounds. The first is that, in the opinion of the Member of 
Council charged with this Bill — an opinion which apparently 
coincides with hat entertained by the framers of the Code of 
Civil Procedure—the proper place for defining the extra¬ 
ordinary, as well as the ordinary, civil remedies applicable 
in suits on contract is a Code of Procedure not a Code of 
Substantive Law. Owing to the historical connection 
between law and procedure, there is often a close association 
in men’s minds between the two, and sometimes there is 
practical difficulty in disentangling them. If, however, we 
could suppose that a Code of Substantive Civil Law and a 
Code of Civil Procedure were being framed simultaneously, 
and that the framer of the Codes had the power of placing 
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the Law of Specific Performance in eitlieT Code, there cannot 
be much doubt that he would consider it as cognate to 
procedure rather than to Substantive Law. 

38. “ The second reason for omission is of a less tech¬ 

nical character. It appears very desirable to leave the new 
Substantive Law of Contract to its operation for some little 
time, before that question of remedies in cases of breach of 
contract, which has been so long and so hotly disputed in 
India, is brought forward anew for discussion. It may be 
reasonably suspected that much of the disinclination which 
has been felt to investing the plantiff in suits on contract with 
more than a bare claim to pecuniary damages, has arisen 
from the feeling that the Civil Court of the Mofussil, in the 
absence of definite and accessible rules for their guidance, 
have scarcely been in a position to determine with accuracy 
the proper legal relations of contracting parties, or to apply 
to contracts the proper tests of validity and .invalidity. If, 
however, the Legislature adopts the present Bill, India will 
be in possession of a body of Contract Law, which leaves 
nothing to be desired in point of simplicity and comprehen¬ 
siveness, in respect of the essential equity of its provision, 
and in respect of the perspicuity with which these provisions 
are set forth. It is probable, and indeed certain, that, the 
effect of the new law will be, after a while, to place all ques¬ 
tions of contract, and of procedure in suits on contracts, in 
a far clearer light. A distinct advantage will thus be gained 
by postponing the subject of Specific Performance and other 
cognate remedies until the Legislature again addresses itself 
to the revision of the Code of Civil Procedure—a revision 
which, after it had been proceeded with some way, has been 
deferred for the present under the instructions of Hex- 
Majesty’s Government.” 

" Simla : (Sd.) H. S. MAINE. 

July 9th, 1867 .” 
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Appendix to the Objects and Reasons. 

(Containing the sections proposed by the Commissioners as 

part of the Contract Act). 1 —[ Vide Gazette of India, 

Extraordinary, 2nd August, 1867, page 35.] 

“We propose that the extraordinary remedy of an 
order for Specific Performance should he restricted to the 
case of engagements for the creation or transfer of any 
interest in immovable property, or for the delivery of any 
specific article of movable property. We have not, however, 
thought it right to include in the former category, agreements 
to cultivate land in a particular manner, or to grow particular 
crops ; and we have provided that injunctions shall not be 
granted to restrain the breach of engagements relating to the 
cultivation of land or the growing of particular crops. 1 
* * * * * # 

51. “ Specific Performance of a contract is the doing 
or the delivery of the thing contracted for, as the case may 
he. according to the terms of the contract. 

52. “ Where an engagement by contract has been made 
between any persons for the creation or transfer of any 
interest in immovable property, or for the delivery of any 
specific article of movable property, and the party who has 
entered into such engagement fails to perform it, the Court 
may, at the suit of any other party to the contract, order 
Specific Performance of the engagement, with or without 
compensation in respect of loss or damage caused by his 
default. 

“ Explanation.—An agreement to cultivate land in a 
particular manner, or to grow crops, does not create such an 
interest in immovable property as is contemplated by this 
section. 


1 See p. 5 above. 
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Illustrations. 

(a) “ A agrees with B to sell a house for 1,000 Rupees—-B is entitled to a 
decree directing A to convey the house to him, he paying the purchase* 
money. 

(b) “ A agrees with B to give a bill of lading of a certain cargo, B is 
entitled to have the hill of lading signed by A. 

(c) u A agrees with B to prepare and sow, and cultivate a field with 
indigo, and to deliver to him the crop ; when the crop is cut and ready tor 
delivery, B is entitled to have the crop delivered to him in specio, but he is 
not entitled to a decree directing A to prepare, or sow, or cultivate. 

(d) " A agrees with B that he will paint a picture for him, and the picture 
is painted. B is entitled to have it delivered to him, but B is not entitled to a 
decree ordering A to paint or to complete the painting of the picture, 

(e) “ A agrees with B to edit a periodical work for the remuneration of 
1,000 Rupees per month—B cannot enforce against A the Specific Performance 
of this contract; and as the rights and obligations are mutual, A cannot enforce 
against B the Specific Performance of this contract, 

(/) “A agrees with B to deliver to him forty chests of indigo at 1,000 Rupees 
por chest. A fails to perform his engagement, B cannot obtain Specific Per¬ 
formance of the contract, but can obtain compensation for the loss sustained 
by him by reason of A*s failure to complete the contract. 

(g) “ A agrees with B to sell him a house for 10,000 Rupees, the price to be 
paid and possession given on the 1st of January, 1865—A fails to perform his 
engagement. B brings his suit for Specific* Performance, which is decided in 
his favour on the 1st January, 1866. The decree ought, besides ordering Specific 
Performance, to award to B compensation for any loss or damages which he * 
has sustained by A’s refusal. 

53. " Where a party to a contract is unable to perform 

the whole of the engagement which he has entered into with 
another party, but the part which must be left unperformed 
bears only a small proportion to the whole in value, and 
admits of compensation in money, the Court may, at the suit 
of either party, direct the Specific Performance of so much 
of the engagement as can be performed, and award compen¬ 
sation in money for the deficiency. In such case neither 
party shall be entitled to compensation for loss or damage 
caused by the neglect or default of the other party to pexioim 
the engagement. 


Illustration. 


“ A agrees to sell B a piece of land consisting of 100 biggahs. It turns 
out that 98 biggahs of the land belong to A and the two remaining b.ggabs toa 
stranger, who refuses to part with them. A may be dirocted at the suit, of B 
to convey to B t he 98 biggahs and tomake compensation to him tor not conveying 
the two remaining biggahs; or B maybe directed, at the suit of A, to pay to 
A receiving the conveyance and possession of the land, the stipulated purchaso- 

i ....... .1 . ..__ fimi frtr V. 


mone,; loss a gum awarded as compensation for the deficiency. 
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54. “ Where party to a contract is unable to perform 

the whole of the engagement which he has entered into with 
another party, and the part which must be left unperformed 
forms a considerable portion of the whole, the party in default 
is not entitled to obtain a decree for Specific Performance, 
but the Court may, at the suit of the other party, direct the 
party in default to perform specifically so much of the 
engagement as he can perform, provided that the party 
seeking Specific Performance relinquishes all claim to further 
performance, and all right to compensation, either for the 
deficiency or for the loss or damage sustained by him through 
the default of the other party. 

Illustrations . 

fi (a) A agrees to sell to B a piece of land consisting of 100 biggahs. It 
turns out that 50 biggahs of the land belong to A, and the other 50 biggahs to a 
stranger, who refuses to part with them. A cannot obtain a decree against B 
for the Specific Performance of the contract; but if B is willing to pay the price 
agreed upon, and to take the 50 biggahs which belong to A, waiving all right 
to compensation either for the deficiency or for loss sustained by him through 
A’s neglect or default, B is entitled to a decree directing A to convey those 50 
biggahs to him on payment of the purchase-money. 

u (h) A agrees to sell to B an estate with a house and garden for 
Ks. 3,00,000. It turns out that A is unable to convey the gai’den. A cannot 
obtain a decree against B for the Specific Performance of the contract; but if B 
is willing to pay the price agreed upon, and to take the estate and house without 
the garden, waiving all right to compensation either for the deficiency or for 
loss sustained by him. through A’s neglect or default, B is entitled to a* decree, 
directing A to convey the house to him on payment of the purchase-money. 

55. " Except in cases coming under one or other of the 
two last proceeding sections, it is not competent for the court 
to direct the Specific Performance of a part of an engagement 
by contract. 

56. f ’ ft shall be competent to the Court to award 
wmpensation in cases where Specific Performance is sued 
for, and the Court does not think fit to order it. 

57. “ In every case the Courts shall have power to give 
compensation in money in lieu of the Specific Performance 
of the contract, where it shall appear to the Court that Specific 
Performance would inflict damage or injury on one party to 
the contract without any corresponding benefit to the party 
seeking Specific Performance. 
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58. “TVhere the Specific: Performance of an engage¬ 
ment is ordered, and it appears to the Court that such 
Specific Performance ought to be made by a party by 
executing a conveyance, or by endorsing a negotiable 
instrument, and the party ordered to execute or endorse 
such conveyance or negotiable instrument shall neglect or 
refuse so to do, auy party interested in having the same 
executed or endorsed, may prepare a conveyance or 
endorsement of the instrument in accordance with the terms 
of the decree, and tender the same to the Court for execution 
upon the proper stamp (if any is required by Law), and the 
signature thereof by the Judge, shall have the same effect as 
the execution or endorsement thereof by the party ordered 
to execute. 

59. “ Where a contract contains an engagement, 
express or implied, by one party, that he will abstain from 
doing any act, the Court may at the suit of another party 
issue an Injunction to restrain the breach of such engagement, 
provided such other party has not failed to perform his own 
engagement. 

“ Exception. —This section shall not apply to engage¬ 
ments relating to the cultivation of land or the growing of 
particular crops. 

Illustrations. 

“ (a) A agrees with B that he will sing at B s theatre for a twelve month. 

B cannot have an order directing A to sing, but he is entitled to have an order 
rest raining A from singing at any other plane of entertainment. 

“ (6) B agrees with A that he will servo him faithfully for twelve months 
as a clerk. A is not entitled to an order directing B to serve, but he is entitled 
to an order restraining B from serving a rival house, or doing any other act to 
the injury of A in his business. 

64 (c) A agrees with B that in consideration of a sum of money to be paid 
to him by B on a day fixed, ho will not set up a certain business within a specific 
distance. B makes default in payment of the money. A cannot be restrained 
from carrying on business within the specified distance.” 

(Sd.) WHITLEY STOKES, 

Ass istant Secretary to the Government of India, 
Home Department ( Legislation ). 


THE 
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PAfT^ 


lHE governor-general in council. 


(Received the assent of the Governor-General in Council 
on the 26th April, 1872.) 


Whereas ifc is expedient to define and amend certain 
Preamble, parts 1 of the law relating to contracts ; 
It is hereby enacted as follows :— 

COMMENT. 

The Indian Contract Act is an amending as well as a consolidating 
Act, and beyond the reasonable interpretation of its provisions, there is 
no means of determining whether any particular section is intended to 
consolidate or amend the previously existing law. Moreover their Lord- 
ships of the Privy Council saw no improbability in the Indian Legislature 
having taken the lead in a legal reform. Such reform may have been 
long recognised by the English Legislature as desirable, without an 
opportunity occurring for its embodiment in a legislative enactment, 
and it may well be that the opportunity occurred sooner in India than 
in England . 2 


1 The Act is, and purports to bo, 
only a partial moasuro : per Westropp* 
C. J. in Kuverji Tulsidas v. Great Indian 
Peninsular Railway (1878), 3 Bom,, 109, 
113. Tho case has boon overruled 
on another point: Irrawaddy Flotilla 
Go. v. j Bugwandas (1891), 18 Cal., 620 
(r. c.), which is noted in. the comment 
to s. 1 below. Soo also Molhoora Kant 


Shaw y. The General India Steam JS'aviyu: 
tion Co. (1883), 10 Cal., 166, 186, 
Whymper v. Buckle (1879), 3 All., 469 
480. But the Act, so far as it goes, is 
exhaustive and imperative : Mohori Bibi 
v. Dhurmadas (1903), 30 Cal,, 639, 648 
(p. o.). 

8 Ramdas Vithaldas v. Amerchand & 
Co. (1916), 40 Bom., 630, 636, 637 (p. c.). 
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Preliminary. 

1. This Act 1 may be called the Indian 
Contract Act, 1872. 

It extends to the whole of British India 2 ; and it 

Extent, com- shall come into force on the first day of 

moncement. September, 1872 3 . 

The enactments mentioned in the schedule hereto are 
Enactments repealed to the extent si mfied in the 

n ' ! "’ a '" 11 third column thereof; but; tthing here¬ 

in contained shall affect the provisions of any o.u. v, Act, 
or S Regulation, not 6 hereby expressly repealed, nor any 


Short Title. 


1 For the Statement of Objects 
and Reasons for the Bill which was 
based on a report of Her Majesty’s 
Commissioners appointed to prepare a 
body of substantive law for India, 
dated July 6th, I860, see pp. 1—9 above,; 
for the Report of the Select Committee, 
see ibid. Extraordinary, dated 28th 
March, 1872; for discussions in Council, 
toe ibid, 1867, Supplement, p. 1064. 
ibid, 1871, p, 313 ; and ibid, 1872, p. 527; 

The chapters and sections of the 
Transfer of Property Act, 1882 (IV. of 
1882), ■which relate to contracts are, 
in places in which that Act is in force, 
to be taken as part of Act JX. of 1872— 
see Act IV. of 1882, s. 4. 

2 The Indian Contract Act has been 
declared jn force in— 

the Smithal Parganas—see the Santhal 
Parganas Settlement Regulation. III. of 
1872, as amended by the Santh&l Par¬ 
ganas Justice and Laws Regulation, 
ill. of 1899, s. 3 ; 

the Arakan PH 11 District—see the 
Arakan Hill District Laws Regulation 
IX. of 1874, s. 3; 

Upper Burma generally (except the 
Shan States)—see the Burma Laws Act 
XIII. of 1898, s. 4 (1); 

British Baluchistan—seo the British 
Baluchistan Laws Regulation, I. of 
1890,s.3. 

It has boon declared, by notification 


under s. 3 (a) of the Scheduled Districts 
Act XIV. of 1874, to be in force in— 

the Tarai of the Province of Agra— 
see Gazette of India, 1876, Pt. I, p. 505 ; 

the Districts of Hazaribagh, Lohardaga 
and Manbhum, and Pargana Dhalbhum 
and th&. Kolkhan in the District of 
Smghbhum—see Gazette of India , 1881, 
Pt, I, p, 504. (The District of Lohar- 
daga included at this time the present 
District of Palamau which was separated 
in 1894. The District of Lohardaga is 
now called the Ranchi District—see 
Calcutta Gazette, 1899, Pt. I, p. 44.) 

3 /.e,, the Act does not affect the 
validity or effect of a contract entered 
into prior to the 1st of September 1872, 
seo General Clauses Act X. of 1897; 
s. 5 ; cf. Durlubdass v. JRamlaU (1850), 
5 Moo. I. A., 107 (a decision that Act 
XXI. of 1848 did not affect contracts 
entered into prior to its enactment); 
Omda Khartum v. Brojendro , Goomar 
Roy (1874), 12 Ben. L. R„ 451, 458, 459. 
Birch, J's dissenting judgment, citing 
Hughes v. Lumley (1854), 4 Ell. & Bl., 
358 ; Mayor of Berwick v. Oswald (1854), 
3 Ell & BL, 653. 

4 See Comment as to the saving 
clause. 

6 Seo, e.g., Acts XVIII. of 1854, 
(Railways) and III. of 1885 (Common 
Carrier), which are considered in Kuverji 
Tulsidas v. Great Indian Peninsular 
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usage or custom 1 of trade, 2 nor any incident of any 
contract, not inconsistent with the provisions of this Act. 

The Act not exhaustive.—The Indian Contract Act is not a 
complete Code dealing with the law relating to contracts : 3 in other words 
it does not follow” that any question relating to the rights or liabilities 
of persons arising from contracts has to be decided by exclusive reference 
to the Act. Nor is there anything to show that the legislature intended 
to deal exhaustively with any particular chapter or sub-division of the 
law relating to contracts. 3 Section 1 refers to three classes of matters 
outside the provisions of the Act that may affect the legal results of a 
contract,— 

(1) the provisions of any Statute, Act or Regulation not expressly 

repealed by the Indian Contract Act (including provisions of 

Acts enacted after the Indian Contract Act); 

(2) any usage oi custom of trade ; 4 

(3) any incident of any contract not inconsistent with the pro¬ 

visions of the Act. 5 

The first of the three heads above needs no further consideration. 
The next two heads are eloseiy connected with each other. For when 
a particular usage prevails, the law presumes that the parties know the 
usage so well, that they think it unnecessary t<o embody it in their specific? 
contract. 4 Conversely it is only when fcjie.usage is so well established 
as to be known to any body in the tra.de and to be tacitly embodied so 


Railway (1878), 3 Bora,, 100. Though 
Wesfcropp, C. J/s judgment in that ca.se 
hag been overruled by the Jrrawady Case 
(1801), 18 Cal, 620, (p.c.)yefcit contains 
a valuable discussion. Act XIII. of 
1859 (as to breaches of contract by 
artificers, etc.) and the Interests Acta 
are also unaffected by the Indian Con¬ 
tract Act. 

1 “ The established usage of dealing 
in the mercantile world should be held 
in high respect!/* per Dr. Lushington in 
Coins v. ftemfh/ (1846), \\ Moo. I. A., 
448, 465, / 

- For the meaning of the word ‘ trade/ 
see Mothoora V. I it dm General Steam 
Navigation (Jo. (1883), 10 Cal., 166, 186. 

3 Irrawaddy Flotilla Co. y. Bug'wari- 
dm (1891), 18 CM:, 620; 628.' 

4 Cf. Moult v. HalHday [1898], 1 

T, ICA 


Q. K. .125, 129 per Channel], J. 

5 The words “not inconsistent with 
the provisions of the Act ** are printed 
as a separate clauRO above, because they 
are not to be connected with the clause 
‘‘nor any usage or custom of trade/’ 
a.e., a usage or custom of trade may ho 
effective though inconsistent with the 
Act : Irrawaddy Flotilla Co. v. Buguxni- 
das (189.1), IS Cal., 620, 627 (p. c.); 
Mothoora Kant Shaw v. India General 
Steam 4 Navigation Co. (1S33), 10 Cal., 
166 (F: B.). In Madhub Ch under 
' ParamanicJk v. Rajcoomar Bass (1874), 
14 Bom. L. R., 76, 84, 85, and Cuverji 
v. Great Indian Peninsula Railway (ISIS), 
3 Bom., 109, the contrary view was 
expressed, but that is of course over¬ 
ruled by the decision of tho Privy 
Council. 
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to Bay in every contract, that the Jaw recognises it as having effect. 1 
•Of course the parties may expressly contract themselves out of the usage, 
i.e., contract that rights and liabilities at variance from the usage shall 
arise. 

In one respect, however, usages or customs of trade differ greatly 
from incidents contained in a contract for usages or customs of trade 
may be enforceable, notwithstanding that they are inconsistent with some 
provisions of the Indian Contract Act. 2 On the other hand no usage 
or custom can prevail if it is inconsistent with the express provisions 
of the contract : see the Indian Evidence Act, s. 92 (5). 

“ The Indian Contract Act ”, it has been remarked “ may be said to 
deal with two largo classes of transactions,— 

(i) those which fall under the wide and general definition contained 
in s. 2 and the first part of s. 10 ; and, 

(ii) those other transactions or agreements in writing, referred to 
and served by the latter portion of s. 10 and those written agreements 
which have to be considered under s. 25.” 3 

Conflict of laws : which law applicable.— In Spurrier v. 
La Cloche 1 the following rule was laid down by the Privy Council 
“ When the parties to a contract reside in different countries in 
which different systems of law prevail, their intention is the ‘ true 
criterion to determine by what law its interpretation and effect 
are to be governed.” It is apprehended that other questions not 
relating to its interpretation or effect may have to be subject to those 
laws 5 by which the Courts are constituted : thus, for instance, where 
the Legislature has laid down that the Courts shall enforce certain laws, 
the Courts must necessarily give effect to those laws: if in accord¬ 
ance with those law-s a particular agreement is unenforceable the 
rule laid down in Spurriers case 4 would, it is conceived, have no 
application. 


1 Of. EtfalsUtin V. Schuler Co. 

[1902], 2 K. B., 144, 153, 155. 

2 Irraioaddy Flotilla Co, v, Bugwan- 
dm (1891), IS I. A., 121; 18 Cal., 020. 
Sections 110, 190, and 211 below refer 
to usages or customs of particular 
trades, 

3 WFumper y. Buckle (1879), 3 All., 

469, 481 (per Stuart, C. J.). 


4 [1902], A. C., 446. See also 

Chatenay v. Brazilian Co. (1891), 1 A. 
B„ 79. 

5 See, c.g., the Madras Ci vil Courts 
Act III. of 1873, and the Burmah Laws 
Act XIII. of 1898, Of. the table of 
enactments preceding Chapter II. of 
Tyabji’s “Principles of Muhammadan 
Law/’ 
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Interpretation- 

clause. 


2 . In this Act 1 the following words and expressions 
are used in the following senses, unless a 
contrary intention appears from the con¬ 
text 

(a) When 2 one person signifies 3 to another 4 his 
willingness to do or to abstain from doing 
anything 5 , with a view to obtaining the 
assent of that other to such act or absti¬ 
nence, 6 he is said to make a proposal: 7 
(I>) When the person to whom the proposal is made 
signifies 3 his assent thereto, the proposal is 


1 On the general principles of 
■interpreting the Act and construing 
particular contracts, sec comment, 

2 With the terms of clauses (a) and 
(d) compare the simpler language of 
s. 31 below. See also ss. 127, 185 
below. 

3 The contract may bo (so far as 
tho present section is concerned) verbal 
or in writing : “ There is no difference,” 
said Willos, J., “ except when introduced 
by Act of Parliament, between a contract 
by word of mouth and a contract in 
writing not under seal ” : Colder v. 
Dobell (1871), L. E., 6 C. P., 486,492,493, 

4 Thus there must bo two parties 
to every contract, see paragraph (1) of 
the comment. But the proposal may be 
mad© to the public generally, by adver¬ 
tisement or PUBLIC NOTICE, seo Carlill v 
Carbolic Smoke Ball Co. [1893], 1 Q. B., 
256, and other eases cited in comment 
to a. 8 below. 

6 E.g. to act as executor: Navayan 
v. Sliajani (1894), 22 Cal., 34, 18; 
or to make a certain disposition of 
property by will : Tlammerslcy v, Dc 
Biel (1845), 12 Cl. & Pin., 45 ; Coverdale 
v. Eastwood (1872), L. B., 35 Eq., 121 ; 
Syed Mahomed v. Shah (1911), 16 Cal., 
W. N., 480 (undertaking to uso influence 
over B so as to effect a compromise of a 
civil dispute between A and B.) But the 
mere mention of the lowest pr ice does 
'mply that tlio person mentioning 


it offers to soil it at that price : Harvey 
v. Facey [1893], A. C., 552 (P.c.); 
and inviting tenders does not imply 
that the lowest will be accepted ; Spencer 
v. Hardinge (1870), L. R., 5 C. P., 561. 
The sub-section does not restrict the 
nature of tlie act, and take literally 
an act of no value, or which the promisor 
is under legal obligation to do may be 
considered ; seo comment paragraph (4). 

6 Hence a proposal must be dis¬ 
tinguished from a mere expression of 
opinion as to what a person intends 
doing ; See Fichus Forme v. Fichus 
[1900], 1 Oh., 331 ; Jorden v. Money 
(1854), 5 H, L. C., 185 ; llammcrshy v. 
Dc Bid (1845), 12 CL & Fin., 45. 

7 It has been said that “ inasmuch 
as consideration is generally essential, and 
the acceptance must be unconditional 
(s. 7), it follows that tho proposal must 
contain expressly or impliedly the 
terms on which the proposer is willing 
to actCunningham and Shephard’s 
Indian Contract Act (11th Ed.), p. 10. 
This, it is submitted, is inaccurate, and 
disregards the fact that tho acceptance 
of a proposal may merely give rise to an 
agreement or promise, and that that 
agreement may be unilateral; if so there 
must ho a counter agreement when tho 
role of promisor and promisee are 
reversed, and two such agreements 
may,mutually be consideration for each 
other. 





20 THE INDIAN CONTRACT ACT- [S. 2. 

said to be accepted. A proposal, when accept¬ 
ed 1 * , becomes a promise :* 

(c) The person making the proposal is called the 
“ promisor,” and the person accepting the 
proposal is called the “ promisee ” : 
id) When, 3 at the desire 4 of the promisor 5 , the 
promisee or any other person 6 has done or 
abstained from doing, or does or abstains 
from doing, or promises to do or to abstain 
from doing, something, 7 such act or absti- 


i As f tQ when communication of 
acceptance becomes complete, see a. 4, 
illustration (6) below. 

id 11 A promise is not a contract”; 
Madduon v, Aldersm (1863), 8 App. 
Cas., 467, 4.96 (art).); it is an unilateral 
agreement. An agreement becomes a 
contract in the circumstances mentioned 
i n g. 10 below. Sec also in the comment 
to the s. 2, the various, steps through 
which a contract is formed; what is 
contained in clause (h) must be followed 
by what k contained in clause (d) before 
a contract ordinarily arises. 

3 With the terms of clauses (a) and 
(d) compare the simpler language of 
s. 31 below. See also ss. 127, 185 
below. 

4 lu Bithal Das v. Shankar Dai 

Dube (1895), 17 AH., 264, the request 
of the promisor was presumed. See 
paragraph (4) of the comment to s. 4 
with reference to the importance of the 
Words “at the desire of the promisor”; of- 
Durga Prasad v. Baldeo (1880), 3 Alb, 
221, 228 ; ( Venlceta) Gkmnatja v. Ven- 
hataranmyagaru (1881), 4 Mad., 137; 
Sindha Shi Ganpatsingji v. Abraham 
alias Vajir (1895), 20 Bom., 755. In 
Dhiraj Kmr v. Biamjti Singh (1881), 
3 Alb, 787, the Court went the length 
of considering cast co-habitation as 
past services voluntarily rendered and 
as supporting a promise to compensate 
for them as a valid contract. 

& The words u at tho desire of the 

promisor ” do not connote that the idea 


that the promisor should possess con¬ 
tractual capacity; “consideration and 
contractual capacity being co-ordinate 
constituents of a, contract, to import the 
latter element into the definition of the 
former is a mode of construction vicious 
on the fact of it: ’• per Subramani 
Aiyar in Rarrumcmny Pandia Thalabu 
v. Anthappa Chettiar (1966), 16 Mad. 
L. J., 422. See also Shishct Aiyar v. 
Mangal Doss jet (1909), 20 Mad. L. J , 
144. 

« It will be observed that the 
consideration may proceed from a third 
person (ie.> a person not party to the 
contract); ’ see Samuel v. Ananlfamatha 
(1883), 6 Mad., 351, 354 ; Iswaran Pithy 
v. Sounivavem Taragan (1913), 38 Mad., 
753, 759 ; the third person’s knowledge 
of the contract, and the knowledge 
• by the parties of tho fact that the third 
person is to play may be of importance 
when the third person’s part is immoral 
or illegal; Raj Krista v. Koylash (1881), 
8 Cab, 24. On the other hand, in 
England tho consideration must move 
from the promisee: Dunlop* Pummatic 
Tyre Co. Ltd. v. Selfridge A; Co. Ltd. 
[1915], A. C., 847. 

7 Promise to keep some matter con 
tidential held (by Lord A Ivors tone) 
not to be consideration; Ladbroke v. 
Lackland (1908), 25 T. L. ft., 55, nor 
mere fear of evil consequences; Re 
Comer (1908), 55 Sol. S., 642, and 
see footnote to the word “ corisiderati/'" 
in s. 24 below. 
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nenoe or promise is called a consideration 1 
for the promise: 

(e) Every promise and every set of promises, forming 
the consideration 1 for each other, is an 
agreement : 2 

(/) Promises which form the consideration or part 
of the consideration for each other are called 
reciprocal promises : 

( g ) An agreement not enforceable by law 3 is said 

to be void : 4 

( h ) An agreement enforceable by law is a contract : 5 

(i) An agreement which is enforceable by law at the 

option of one or more of the parties thereto, 
but not at the option of the other or others, 
is a voidable contract: 

(j) A contract which ceases to be enforceable by 

law becomes void when it ceases to be en¬ 
forceable, 6 

COMMENT. 

Concept of a Contract under the Act.—The inteipietation-clause 
includes within it an explanation of the concept of contract underlying 
the whole of the Act, and thus contains some of the most important pro¬ 
visions of the substantive law relating to contract. The effect of s. 2 
may be re-stated so as to bring into relief, the elements and the stages 

Code, 1908, s. 86 (Princes, Chiefs, 
Ambassadors, or Envoys cannot, be sued 
without the consent of tho Governor* 
General in Council.) 

* As to the distinction between void 
and unlawful agreement see comment 
to s. 2, paragraph 12. 

5 The use of tho word “ contract ** for 
distinguishing enforceable agreements 
from those that cannot bo enforced is 
new: in English text-books one reads of 
“void contracts” which form of ex¬ 
pression would be a contradiction in 
terms under the terminology of tho Act. 

8 Cf. for references to void agree* 
meats, ss. 20, 23—30 and 6o below. 


1 Of. Dr. Daruwalla’s exhaustive 
treatise on “ Consideration,’’ and see 
the illustrations to s. 23 for examples 
of consideration. That which is con¬ 
sideration for a promise operates as 
such but once: Eamastoaviy v. Anthappa 
(1906), 16 Mad. T J., 422. See also 
comment to s, 2 paragraph (4) for 
further definitions of consideration. 

2 See footnote to the word ** agree¬ 
ment ” in s. 10. 

3 See comment, to s. 182 bolow', 
paragraph (14) which refers to the dis¬ 
ability of Barristers from enforcing any 
contract for the payment of their pro¬ 
fessional foes. Cf. the Civil Procedure 
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in the formation of a contract, under the following three heads, dealing 
with three classes of transactions which fall under the definition of 
contract:— 

BhnsT Class of Contracts. 

/ The first class of contracts (which may be called the normal contracts) 
are those in which there is an agreement between two parties that some¬ 
thing shall be done or abstained,— 

(1) by each of them, 

(2) in future >. 

Contracts of this class are arrived at by steps that may be indicated 
as follows :—- 

First step .—One of the parties, A, makes a proposal to the other, 
B ; the making of a proposal implies two things, viz., that,— 

(i) A signifies to B his (A’s) willingness to do or abstain from doing 

something ; and.,— 

(ii) he so si gnifies with the object of obtaining the assent of B to the 

act or abstinence. 

Second step .—B accepts the proposal. B is deemed to accept A’s 
proposal when he signifies his assent thereto. 

[At this stage, viz., when A has made a proposal, and B has 
accepted it, we have a promise by A, the promisor, to B, 
the promisee, viz., an agreement by A with B that A will 
do or abstain from doing something.] 

Third step.—A desires that B, or some other person, should promise 
to do or abstain from doing anything. 1 

Fourth step, —B or the other person, promises accordingly. 

* . . . * 

The legal effect of such a transaction is that both A and B are obliged 

[: either to perform or to offer to perform their respective promises. 2 

• .« ' 

Second Class of Contracts. 

Here at the time when tlie contract is entered i o, one of the 
parties has already, at the desire of the other party, i ,\e or abstained 
from doing something. 

Illustration :—A asks B, on the 1st of January 1900, to superintend 
the building of A’s house. B agrees and superintends the building 


* As under the present bead only executory, A desires to obtain a promise 

those contracts arc dealt with in which from 13 for some future act or abstinence. 

2 See s. 37 below. 


tho consideration on both aides are 
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of the house which is completed on 1st October 1900. So far 
there is no contract. Thereafter, on 1st of January 1901, A and B enter 
into the contract in question, by which A promises to train B’s horses 
or to repair B’s .motor car. On the 1st of January 1901, when the 
contract arises, A alone is under any obligation to do anything. There 
is no reciprocal promise from B. in such a case the consideration pro¬ 
ceeding from B is said to bo executed or past consideration. 

Thibb Class of Contracts: 

In the third class of transactions called contracts in the Act 
there is a promise to do something by only oi*e of the parties,—the 
circumstances being such as are mentioned in s. 25 below. 

The legal effect of the second and third classes of contracts mentioned 
above is that A is bound to fulfil his promise,—there being nothing for 
B to do. 

This general concept of a contract is presented in the Act by means 
of definitions of “ proposal,” “ acceptance,” “ promise,” “ consideration ” 
and “ agreement.” The rest of the terms defined in s. 2 are mostly 
cognate to these four. 

In addition to the matters mentioned in the footnotes to the words 
of the section the following points may be noted :— 

(1) Two parties necessary to a contract. — There cannot be a 
contract without there being at least two parties to it. 1 This principle 
is significant where, e.g the partneis of a firm agree with each other 
and their agreement inter se comes into competition with the liabilities of 
the firm as a whole; against third parties ; 2 or wdiere a person purports 
to make a grant to himself and others, subject to covenants, which are 
sought to be enforced. 3 It is however not necessarily implied that 
both parties should sign a document, and a bond signed only by the 
person who agrees to be bound by it may be enforced. 4 

(2) Executed consideration. —The recognition in the act of past 
or executed consideration as supporting a promise to perform a future 


1 Of. Kilner v. Baxter (18(56), L. R., 

2 C. I\, 174. 183. See also the footnote 
to the word “ made ” in a. 30, paragraph 
2 below. 

2 Ik Taste! v. Shaw (1818), l Barn, 
and Aid., 604; Grty v. Ellison (1866). 
1 Gift, 438; 25 L. J. (cm), 666. 438. 

3 Boyce v. Edbrooke (1003), 1 Ch., 

836; Ellis v. Ken (19.10), 1 Ch., 529; 


Napier v. Williams (1911), l Ch., 301. 
Cf. Rvstomji y. fiftieth Purshotawdas 
(1900), 2 Bom., 600, 612 (same person 
cannot be plaintiff and defendant in 
same action, even though in different 
capacities). 

4 Bowawj Baja Chellaphroo Chow - 
dhuri v. Banga Behari Sen (1915), 2U 
Cal. W. N., 408. 
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act lias been adversely criticized. On the other hand when the past 
consideration consisted of services rendered by B to A, a subsequent 
promise by A to pay a certain sum to B has been dealt with as an enforceable 
contract in England, oh the following basis which may respectfully 
be styled eminently practical that the contract really was made 
(though perhaps in an inchoate form) prior to the time when B rendered 
the services to A, and that, the subsequent promise by A merely fixed 
the remuneration which A was already bound to pay to B. 1 

(3) Consideration proceeding from third party.—The consider¬ 
ation under the India Contract Act need not proceed from the promisee. 
Thus if A promises to sell a horse to B, in consideration of C paying the 
price, the contract can be enforced by B against A. 2 But the act 
must be done at the desire of the promisor. 3 See paragraph (7) below. 

(4) Definition of Consideration. — 1 The words of the Act construed 
strictly apparently provide that consideration may consist of any act 
or forbearance. In this connection attention must be drawn to two 
important matters. 

First : the value of the consideration .—The definition of consider¬ 
ation, as’ it stands, seems to disregard the question whether the act or 
forbearance is of any value whatever to the other party to the con¬ 
tract ; “ and accordingly that a promise by A to perform an already 
existing duty 4 e>g. : to give true evidence in a civil suit 5 not to evade 
process, to pay a debt 6 , or not to commit a specified crime or to abstain 


1 Of. Re Casey's Patents (1892), 
1 Ch., 104, per Bowen, L. J.; “ Even if 
it were true,” his lordship said, “ as 
some scientific students of law believe 
that a past service cannot support a 
future promise; you must look at the 
document and see if the promise cannot 
receive a proper effect in some other 
way,. Now the fact of a past service 
raises an implication that at the time 
it was rendered, it was to be paid for, 
and if it was a sendee which was to be 
paid for, when you get in the subsequent 
document a promise to pay, that promise 
may l>c treated either as an admission 
which, evidences, or as a positive bargain, 
which fixes the amount of that reasonable 
remuneration on the faith of which the 
service was originally rendered.” This 
argument seems to have been in part 
anticipated by Lord Denman, 0. J., in 
Eastwood v. Uenyon (1840), 11 A. & E.» 


438, 451 & 452 (the paragraph commenc¬ 
ing “If the subsequent assent.”) 

2 Of. Jswaran Pillay v. Sonytinaveru 
Tamgan (1913), 38 Mad., 763, 763, 
dissenting from Deb Ramin v. Ram- 
median (1913), 17 Cal. W. N., 1143. 

3 Dunja Prasad v. Jialdeo (1880), 
3 AIL, 221. See also paragraphs 
(4), (7) and (8) of the comment to s, 2. 

1 Nanutsvm/a v. Kylasa (1872), 7 
Mad. H. C. R., 200,209; Ramamamy 
v. Anlhappa ; (1906), 16 Mad. L. J., 422. 

5 P. Sashannah Olietty v. P. Rama* 
sanvy Chetty (1868), 4 Mad. H. C., 7. In 
Collins v. Godefroi (1831), 1 Bom. & Aid., 
950 it wavS held in England that promise 
to give evidence is no consideration, and 
an agreement to pay a remand for giving 
evidence is nudum pactum, 

6 Rmtamji Ardeser Davar r. Ratanji 
Rustamji Wttdia (1870), 7 Bom. H. C. 
(o.c.j.), 9. 
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from an abuse of the process, of the Court 1 is c consideration 5 sufficient 
to support a contract with B, if the promise be made at the desire of 
R ” 2 * Rut presumably an act or forbearance of such a kind ought not 
to be deemed valid consideration. Conversely 3 w agreeing not to enforce 
a contract which is void for illegality, is an illegal 4 consideration. 

Section 102 below refers to “ valuable consideration.” Assuming that 
by <c consideration ” what has to be understood is valuable consider¬ 
ation, the following definition may be cited from Commyns’ Digest: 

“ A valuable consideration in the sense of the law may consist either 
in some right, interest, profit, or benefit accruing to the one party or some 
forbearance, detriment, loss, or responsibility given, suffered, or undertaken 
by the other.” 

Martin, B., said more shortly : “ The ordinary rule is that any act 

whereby the contracting party receives a benefit is a good consideration 
for a promise by him.” 6 

Secondly : notion of exchange or equivalence.— There is an 
important omission in the definition contained in the Act which 
does not seem so far to have attracted attention. Hie words of 
the Act, as they stand, do not expressly provide that the considerations 
respectively proceeding from the two parties shall have reference each to 
the other. In order that this point, and its importance, maybe clear’ 
the following definition of the word ‘ consideration ’ given in the Oxford 
Dictionary, may with advantage be refened to: “anything regarded 
as recompense or equivalent for what one does or undertakes for another’s 
benefit ; especially in the law of contracts 6 the thing given or done by 
the promisee in exchange for tlm promise ’ (Langdell, 1880, s. 45). It 
may itself be a promise.” The notion that consideration is the equivalent 
of or in return for something else is essential. But in the Indian Contract 

1 BraccmU v. Williams (1860), L. Callander (1826), Russ., 293; Hay v. 

R„ 2 C. P., 196, to conduct bankruptcy Ayhng (1851), 16 Q. B. 
proceedings so as to injure as little * Would it not. be more correct to say 
as possible the debtor’s credit. Uno consideration, rather than' illegal 

2 See Ladbroke v. BucUand (1908), consideration.” 

25 T. I.. R., 55, promise to keep matter b Comm y ns’ Digest’ Action on the caso 
-confidential no consideration); Re Comar f Assumpsit B., 1 15,* cited Currie v. 
■exp. Ronald (1908), 52 Sol. J., 642 Alisa (1875), L. B., 10 Ex., 153, 162 ; 

mere fear of evil consequences, there Fleming v. Bank of hew Zealand [1900], 
being no threat is no consideration). A. C., 500. 

a Joseph v. Solano (1872), 18 W. * 6 Scoison v. Fegg (1861), 6 H. <fe N., 
R , 424, 432, 9 Beng. L. R. (o.o.) 441 ; 295, 299. Of. Wigan v. English and 

Couch C. J. citing Chapman v. Black Scottish Law Life Assurance Association, 
(1819), 2 Bam. & Aid,, 588 ; Wymr v. [1909], 1 Oh., 291, 298 (per Parke, J.). 
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Act this connotation of the term is not stated. This omission will become 
clear if the reader will turn to the earlier portion of the comment to the 
present section, where the formation of a contract is analysed in 
accordance with the definitions contained in the Act. He will find 
that after 4c the second step ” has been taken, there arises a promise 
without consideration (so that the notion of consideration follows 
this step). The “third step” is taken either by B, the promisee, 
or by some third person (see clause ( d) of s. 2); and it is not stated 
that this step must betaken as an equivalent for-A’s promise, but 
so far as the letter of the Act requires, this step may be quite 
independent of A’s promise. Indeed this act need not even be done 
by the original promisee./^ 

That this omission is important will appear from the following 
hypothetical cases which are stated, as far as may be, in the terms of the 
definitions contained in s. 2 

A signifies to B his willingness to make a gift of Rs. 10,000 to B, 
[or to superintendent the repairs to B’s house] with a View of obtaining 
B’s assent to the gift [or to his so superintending]: clause (a) ; B signifies 
bis assent to, and accepts, A’s proposal (of the gift or the superintendence 
of the house); clause (b). Then at the desire of -A, B or Z has brought 
a glass of water [or trained A’s horses] for A, cr promises to do so : this 
act ity accordance with the letter of clause (d) ‘is a sufficient consider¬ 
ation for A’s promise to make a gift of Rs. 10,000 [or to superintend 
the repairs]. 

But this could not have been the intention of the Legislature. 1 
There must be some connecting link, some reciprocity, between the 
acts or promises of the two parties'to a contract which are alleged to form 
the consideration : were it otherwise, then two bare agreements (neither 
of them being an enforceable contract) would give to each other a force 
which neither taken by itself has. But, as a mathematician would express 
it, two quantities.* each of the value of zero, by being added together cannot 
amount to a positive quantity. Where, however, the connecting link 
is present which m required between each of the promises for a contract— 
reciprocity—-the act or promise of each party has a value given to it from 
the start: and then the mathematical objection is answered. 


1 See the interesting argument of see also Hammer shy v. Dc Biel (1845), 

Lords I)avey and Cozens-Hardy (then 12 Cl. & 2?\, 45 ; Jordan v. Money (1854); 

at the bar) in in re Hudson, Creed v. 5 H. L. C., 185;. Be Fichu* Farinc v r 

Henderson (1885), 33 W. B., 819, 820; Fkku* [1900], 1 Ch., 331. 
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The omissions thus indicated, mainly in clause (c l), seem, therefore, to 
be the following : 

(i) It ought to be stated that the act or abstinence or promise refers 
to something that has some value to the parties concerned. 

(ii) It ought to ho stated that the act, abstinence or promise, referred 
to in clause ( d) must be undertaken as an equivalent to, oi in recompense, 
or return for, the promise referred to in clause ( a ); that only then does it 
become a valid consideration for the promise. 

(tii) Where the act, abstinence or promise proceeds from a third 
person (nob from B, the promisee) there must be something to connect 
B with it: the clause does not indicate whether the desire of A need 
even be expressed to B. 

/it is therefore suggested that the intention of the Legislation would, 
have been completely expressed only if clause ( d ) had been to some such 
effect as the following:— 

“ When a person, having agreed to do 1 something, signifies to the 
promisee his desire that, as a recompense for his premise, the promisee 
or some other person should do 1 something, and the promisee does 
the act, or procures that other person to do it, or promises to do it or to 
procure the doing of it (as the case may be), such act or promise 
is called a consideration for the promise; provided that thereby 
some right, interest, profit, or benefit accrues to the one party or some 
forbearance, detriment or loss, or responsibility is given, suffered, or under¬ 
taken by the other, 

This may seem to be academical. But, it is submitted, that some of 
the difficulties occasionally encountered by the judges in the attempt 
to avoid a manifestly absurd result, in spite of the fact that the words 
of the Act have been strictly followed, may be explained if these omis¬ 
sions in the clause ( d) are borne in mind. 

The footnotes to clause (d) should not be overlooked in considering 
its full effect. See also paragraph (6) below. 

Consideration must be distinguished from a condition. 2 It must 
also be distinguished from the object or purpose of the contract, especially 
when the object or purpose of the contract is immoral or illegal, and is 
unknown to one of the contracting parties, who is not particeps enmirds . 3 


1 For the sake of simplicity the All., 313, 231 (P.c.) 

■words “ or to abstain from doing some- * Raj Krisfo v. Koylask (188l)> 
thing ” have been omitted. 8 CaL, 24. 

2 Ram Samp v\ Bela (1883), 0 
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/ Two classes of consideration may be more specifically referred to : 

(a) The proposal may refer to a series of acts, in which case it 

is sometimes called a continuing offer ; and then each 
successive order based on that offer, constitutes a contract: 
consequently, the continuing offer may be revoked at any 
time as to future orders, but cannot be revoked in regard 
to an order already given. 1 Similarly a “firm offer ” is 
merely a promise to be bound on one side, without there 
being any consideration for entering into that agreement. 
Therefore, a person may revoke a firm offer before the expir¬ 
ation of the period during which he has promised to keep 
it unrevcked, 2 A bid at an auction is merely an offer, 
and may be withdrawn until accepted by fall of the 
hammer. 3 An offer must be distinguished from an option 
to purchase or to renew a lease, being given or reserved 
for consideration which is cf course a valid contract. 4 

(b) The forbearance of a claim, 5 resulting in a compromise of 

doubtful rights, 6 is consideration, even should the claim be 
against a third party, 7 and whether the claim would have 
been successful or not. 8 May a man validly renounce 
rights that have not accrued ? 9 This question has been 
referred to by Holloway, J. 7 As to family arrangements 
see paragraph (9) below^' 

(5) Unilateral and reciprocal agreements.~-~The expression 
: agreement 99 is used in the Act to denote unilateral as well as reciprocal 


1 Bengal Coal Co., TM. v. Borneo 
Wadm Co . (1890), 24 Bom., 97; cf* 
s. 5 below. , 

9 Cook v. Oxzlcy (1700), 3 T. C. R , 
653 ; Kentledge v Omni (1828), 4 Bing., 
653 ; Head v, Diggon (1828), 3 M. & R, 
97; Dickinson v. Dodds (1876), 2 Ch. I)., 
463 ; Mackenzie & Co. v. Chamwoo dh Co. 
(1889), 16 Cal., 702 whortf a firm offer 
is ealled a “ Kuteha-pucca bid.” 

3 Agra Bank v. Hamlin (1890), 14 
Mad. 235; Payne v. Cave (1789), 3 
X. R., 148. 

4 E.g. in Ranelagh v. Melton (1864), 

2 Dr. & Sm., 278. 

5 Creara v. Hunter (1887), 19 Q. B. 

IX, 341 ; Dadabhai Dajibhai Baria v. 

Pestonjl Merwanji Barucha (1893), 17 

Bom., 4157; Qirijanund v. Sailajanand 


(1896) 23 Cal., 645. 

G See Ladbrokc v. Buckland (1908), 
25 L. T. R., 55 promise to keep matter 
confidential no consideration ; Re, Comar , 
( xp . Ronald (1908). 52 Sol. J., 642 
{more fear of evil consequences, there 
being no threat is no consideration). 

7 See Subbitm Pillay v. AranacheUe 
Irmgol Pillay (1870), 5 Mad., H. C. R. r 
444. The negative was assumed in 
Sumsuddm v. Abdul Hriser n (1906), 31 
Bom., 165. 

8 Jagadindra Hath Roy v. Chandra 
Nath Roy (1903), 31 Cal, 242 ; Rameshwar 
Prasad Singh v. Dtehmi Prosad Singh 
(1903), 31 Cal., 161: family settlement. 

u Miles v. New Zealand Alford 
Estate Co. (1886), 32 Ch. 1)., 266. 


S, 2.] PRELIMINARY. 29 

agreements, and a unilateral promise, if enforceable, comes within the 
definition of contract. 1 

(6) Intention to create legal obligation.—The intention to create 
a legal obligation is implied; so that if both parties clearly agree that 
no legal obligation shall arise there is no contract: 2 but, of course, as 
between each other, and more so as regards third parties, their intention 
will be gathered from overt acts. Similarly it is provided by the first 
paragraph of s. 126 of the Transfer of Property Act (IV. of 1882) that 
a gift revocable at tlxe mere will of the donor is void. ^—-— 

^''^ThTJamoT considered from ailbliher point oTView, is stated in Lord 
Lindley’s translation of Thibautis System 3 in the following terms; 
64 Every right is, as such, accompanied by a power of compelling the 
performance of or forbearance from some positive act. In the absence 
of such a power no right properly speaking is conceivable; but a right 
may well exist without their being any absolute necessity to exercise 
that power. This p ower of compulsion can, as a rule, only be exercised 
with the aid of a judge. With such aid the power may be exercised 
either actively (by an action), by seeking the assistance of the judge to 
compel another to perform his duty, or passively (by way of defence), 
by bringing forward one’s own right in answer to an action instituted 
by another. Generally speaking the latter course is most advantageous 
in consequence of the more favourable position of a defendant as 
compared with that of a plaintiff.” 3 

(7) Stranger to a contract cannot enforce it: exceptions.—A 

matter connected with what is mentioned in the paragraph numbered (3) 
above, is that a contract can, as a rule, be enforced only by a person who 
is a party to it. The Privy Council have “ pointed out that where there is 
neither privity of some kind nor a wrong, the principle upon which actions 
are ordinarily sustained is wanting.” 4 

Smith (1850), 4 H. & N., 315; Osborn 
v. Guy’s Hospital (1726), 2 Sir., 728; 
Maddison v. A lderson (1883), 8 App. Gas, , 
467 ; Mann sell y. Hedges (1854), 4, 
H. L. 0., 1039; Jorden v. Money (1854) 
5 H. L. C., 185. 

a Nathaniel Lindlcy, “An Intro¬ 
duction to the Study of Jurispiudenco, 
being a translation of the general part 
of Thibaut’a System des Pandekten 
Redds./’London, 1855, Part II., Ch. I, 
div. 1 § 59, p. 53. 

4 Earn * Coomdr v. Chundcr Canto' 
(1876), 4 I. A., 23, 48, 50 ; 2 Cal., 233, 
258, 261. 


1 Abaji Sdiaram v. Trimbak (1903), 

28 Bom., 66, 72 ; see also footnote to 
the word“ agreement 1 ’ ins. 23 below; 
and cf. s. 10 below explaining which 
agreements are contracts. 

2 ■ Of. Walker v. Hindi (1884), 27 
Oh, D., 460, 470; Sri Rajah Inuganh 
Kasiummma Bahadur Zamindarmi v. 
Cheleicani Venkaiaswayya Gam (1915), 

29 Mad. L. J., 538; Sindha SJiri Qanpat- 
singji v. Abrahim Alias Vaji (1895), 
20 Bom., 753; Secretary of State v. 
Arajtkoon (1879), 5 Mad., 173, 1.79 {per 
Muttusami Ayyar, J.,) See also Taylor v. 
Brewer (1813), 1 M. & S., 290; Roberts v. 
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The following circumstances have been suggested, in which a stranger 
to a contract may enforce it: 1 viz., (1) the creation of a trust/or (2) a 
charge on immovable property, or (3) a marriage-settlement, 2 or (4) 
estoppel, or (5) covenants running with the land (covenants however do 
not run with goods). 3 or (6) the -promisee assigning his rights, 4 or (7) 
an agent being party to the contract, his agent may enforce it. 5 6 
(8) The equitable doctrine of part -performance may also affect the 
rule that a stranger to a contract cannot enoforce it.^/ 

A result of the fact that a stranger to a contract cannot enforce it, is 
that when A has promised B to do something for some consideration, if A 
promises B over again to do the same thing there is no fresh consider¬ 
ation ; but there is fresh consideration, should A promise Z to do it, for 
here A renders himself liable to Z, which was not the case before. 7 

A very little, will however suffice io create privity in such cases: 
as where ingoing and out-going tenants each contract with a landlord 8 
or where a series of transactions axe entered into in which minors are 
interested and the transactions are for the benefit of the minors. 9 

The doctrine of a stranger to the contract suing will of course 
not be extended so as to defeat the ends of justice. 10 

(8)' Void and unlawful agreements.—The distinction between void 
and unlawful agreements is sometimes not observed. A void agreement 
is one to which the law will not give effect. “ There are some contracts,” 
said Lord Halsbury, L. C., <r to which the law will not give effect; and 
therefore although the parties, may enter into what, but for the elements 


1 Iswaran Pillay v. Sounivavem 
Tarayan (1913), 38 Mad., 753, where the 
eases are reviewed : see also in addition 
tha following cases; Kelly v. Larkin 
[1910], 2 Ir. Rep., 550 ; Dyson v. Forster 
[1909], A. C., 98, 102. 

2 Cf. Khwaja Muhammad Khan v. 
Husaini Begam (1910), 32 AIL, 419 (P C.). 

3 See Transfer of Property Act, 

s. 5*5 (2) paragraph 3 ; s. 108 (e); com¬ 
ment to s. 37 below ; and Toddy & Co . 
v. S ter ious <0 Co. [1904], 1 Ch., 354. 

A Sec comment to s. 37 below and 
Transfer of Property Act, ss. 180 cl seq. 

6 Soe s, 231 below- 

c Khagendra Nath Chatter jet v. Sow- 

Mm Guha (1915), 20 Cal. W. N, 149. 

* Scotson v. Pegg (1861), 6 H. & 


N., 295. 

8 Ining v. Turnbull [ 1900], 2 Q. B., 
129, 136 (per Channel!, J.); Kenkia v. 
Krishna Mvorthy (1913), 38 Mad., 141 ; 
Rakhmabai v. Govind (1904), 6 Bom. 
L. R., 421; Blackwell v. Jones (1870), 
7 Bom. H. C., R., 144; 148; Awadh Sarju 
v. JStta Ram Singh ( 1906), 29 All., 37. 

9 Soorcndro v. Doorgasoondery (1892) 
39 Cal., 513 (P.C. ); KJnmja Muhammad 
Khan v. Hnsaini Begum (1910), 32 All., 
410 (P.C.) ,* Shuppu Amnia t v. Subra - 
maniyan (1909), 33 Mad., 238; Raja- 
qopeda Rajn v. Radhayya (1911), 22 
Mad. L. J., 159. 

10 Ear Shymn Chowdhury v. Shyavi 
Abahu (1916), 20 Cal. W. N, 601. 
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which the law condemns, would he perfect contracts 1 the law would 
not allow then to operate as contracts notwithstanding that, in point 
-of form, the paitiea have agreed- Some such contracts 1 may be void 
on the ground of immorality ; some on the ground that they are 
contrary to public policy; as, for example, in restraint of trade: and 
contracts so tainted, the law will not lend its aid to enforce. It 
treats them as if they had not been made at all. But the more accurate 
use of the word ‘ unlawful/.... [is] contrary to laic 1 “ It is quite 
certain that an agreement may be void, but the parties to it not 
punishable.” 2 See also paragraph (12) below. 

(9) Family arrangements are transactions between members of 
the same family 3 which are for the benefit of the family generally, c.g. 
which tend, to the preservation of the family property 4 or to the peace 
or security of the family, 5 and the avoidance of family disputes and 
litigation, or to the saving of the honour of the family. 6 “ The Court 

will-attend to slight considerations for confirming family settlements 

and modifications of property. They pay a regard to reasonable motives, 
and honourable intentions. In these cases they will not weigh the value 
of the consideration. They consider the ease and comfort and security 
of families as a sufficient consideration.” 7 

(10) Voluntary subscriptions when recoverable as contracts.— 

Where a subscription is voluntarily promised, and the subscriber knows 
that, on the faith of the promise, the persons receiving the subscription 
aro about to enter into expense for the objects of the subscription, and 
such expense is actually incurred, the subscriber may, it has been held, 
be legally bound to pay the subscription. 8 There are, however, (as 
pointed out in the judgment cited) a great number of subscriptions 
which cannot be recovered. They can be recovered, it was held, in the 


1 Mogul Steamship Co. v. Me Gregor 
Gow <6 Co. [1892], A. C., 25, 39; Lord 
Halsbury uses the word “ contracts” 
which is quite accurate except- under the 
terminology of the Indian Contract Act. 

2 Jb. f 46 per Lord Bramwell. 

3 Including illegitimate children: 
StapiUon v. StapUton (1739), 1 Aik., 2; 
Westby v. Westby (1842), 2 Dr. & War., 
502 and unborn persons : Me New , re 
Learns Me Motley (1901), 2 Cli., 534. 

4 Hoblyn v. Itoblyn (1889), 41 Ch. 
D., 200. 

5 Houghton v. Houghton (1852), 15 


Reav., 278; Neale v. Neale (1837), 1 Keen., 
612. 

6 StapiUon v. StapiUon (1730), 1 

Atk., 2; Westby v. WeMby (1842), 2 
l)r. and War., 502; Hcirtopp v. Hartopp 
(1856), 21 Beav„ 259. 

7 Wyeherby v. Wycherby (1763), 
2 Ed., 175, 178, Of. Wethered v. Wethered 
(1809), 2 Sim., 183. See also for a 
recent Bombay case, Kasliibai v. Tatya 
(1916), 40 Bom., 668. 

8 Kedar Nath v. Gone Mahomed 
(1886), 14 Cab, 64. 
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following circumstances : Where u persons were asked to subscribe knowing, 
the purpose to which the money was to bo applied, and they knew, that 
on the faith of their subscription, an obligation was to be incurred to pay 
the contractor for the work. Under these circumstances this kind of 
contract arises. The subscriber by subscribing his name says in effect,— 
In consideration of your agreeing to enter into a contract to erect or 
yourselves erecting this building, I undertake to supply the money to 
pay for it, up to the amount for which I subscribe my name." 

It is submitted that this statement is wider than the particular 
case required. Applying the words of the section to persons voluntarily 
promising to subscribe to some charitable or other object, the rule may be 
thus stated: 

“ Where the subscriber signifies to the collector of the subscription 
his willingness to subscribe, with a view to obtaining the assent of the 
collector to the subscription, and the collector assents thereto, there 
is a promise to pay the subscription. When at the desire of the subscriber, 
the collector, or any other person has done, or abstained from doing ? 
or does or abstains from doing, or promises to do, or to abstain from 
doing something, such act or abstinence or promise becomes the 
consideration for the promise to subscribe;” 

That there was a promise to pay the subscription was not question¬ 
ed in Kedar Nath's case. 1 The question was whether at the desire of 
the subscriber, the collectors had done anything. This question was, 
in that case, answered in the affirmative. The decision does not 
however remove th.o necessity of examining the circumstances of 
the particular promise to subscribe and the subsequent wents in order to 
see whether the promise is a contract. In this connection the remarks 
in paragraph (4) of the present comment may be compared. 

The English law was considered by Pearson, J., many years ago, 
but it is not applicable, in view of the totally different definition of 
consideration, in India. 2 But, even in England, expenses incurred at 
the request of the subscriber are recoverable, though, it may be, that 
such expenses do not amount to the whole of the promised subscription; 
and that therefore the whole is not recoverable. 3 

1 (1886), 14 Gal., 64. 320 (Smiifen Eady, J.). Of. Re Cory 

a la re Hudson, Creed v. Ilendbrson Kinnaird v. Cory (1912), 29 T. L. R.„ 
(3885), 33 W, R., 819. 18 when a different result was arrived 

3 He Viscount Mamtgarret decerned, at; no expenses haviug been incurred. 
IngiUty v. Talbot (1913), 80 % L> R., 
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(11) Contract and transfer. — A contract to do something must be 
distinguished from a transfer of property which has already taken place, 
either in performance of a contract, or as a voluntary transaction (gift). 1 

(12) Voidable contract. — It is submitted with great respect that 
the definition of the expression “ voidable contract ” contained in clause 
(i) of s. 2 is not particularly happy, and liable frequently to cause con¬ 
fusion. The expression “ voidable ” in its ordinary meaning is not 
difficult to understand; one of its main connotations is: liability to being 
subjected to some action (viz., to be avoided) on the part of some person : 
it implies therefore that some person has the right to take an active step 
iu regard to the matter which is voidable, viz., to avoid or repudiate the 
contract —to pronounce that it shall not be enforceable any more. The 
definition however is couched in terms that are apt to static conditions, 
not to action. 

The unsatisfactory nature of the definition will appear when it is 
substituted in the contexts where the term defined appears, see, for instance, 
8. 19; the first portion of the second paragraph of s. 19 would seem 
redundant, cr would (it is submitted) at least have been differently 
expressed, had the definition been present to the mind of the draftsman. 
In other places the definition does nob make the context any clearer, 
but would obscure it were it tried to be read into the context; see, for 
instances, as. 21, 22, 53, 55, below. 

Interpretation of the Act.— Lord Herschell laid down with reference 
to the interpretation of such enactments generally : “ I think the proper 
course is, in the first instance, to examine the language of the statute 
and to ask what is its natural meaning, uninfluenced by any considerations 
derived from the previous state of the law, and not to start with inquiring 
how the law previously stood, and then, assuming that it was probably 
intended to bave it unaltered, to see if the words of the enactment will 
bear an interpretation in conformity with this view.” 2 These words 
have become classical. Lord Loreburn, L. C., referring to the Sale of 
Goods Act, 1893, said with characteristic modesty: u The law on this 


1 See, e.g. 9 Rajah Sahib Parhlad 
Sein v. Baboo Budhoo Singh (1SG9), 12 
Moo. I. A., 275, 301. 

2 Bank of England v. Vagliano 
[1891], A. C„ 107,144, 145. Seo Dhanipal 
Das v. Maneshar (1906), 28 All., 570 
(P.C.) in which tho Privy Council 
required the section of tho Indian 
Contract Act to bo considered and not 


English equitable doctrines. Lord Hers- 
chelfs words above cited have been 
followed in innumerable cases; see 
Desai’s Index of Cases. The remarks 
were however dissented from in Ireland in 
Wallis v. Russell [1902], 2 Ir. Rep., 585, 
590,591, 603 {per Palles, C. B., and Lord 
Ashbourne, L. C.) 


T, ICA 
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subject is to be found in tbe statute and I do not wish, to obscure tbe 
statute by offering any additional commentaries of my own.” 1 More 
recently be said : 61 judicial opinions on suck a matter ’illuminate the 
statute but do not displace it ” 2 

Marginal notes.—It is well settled that marginal notes to a section 
of an Act of Parliament cannot be referred to for the purpose of con¬ 
struing the Act. 3 * 

Illustrations to an Act are, however, integral portions thereof. 
They should, therefore, be accepted, if that can be done, as being of 
relevance and value, in construing the text; they should be rejected as 
repugnant to the section only as the last resort of construction. 4 

Importance of rules of construction.—Several sections of the 
Indian Contract Act are guides to construction: see for instance ss. 46—-50 • 
s. 55 contains an important provision on the question whether or not 
tbe time specified for the performance of a contract is of the essence 
of the contract; similarly ss. 79, 89, 109 et seq, are, in their effect, mainly 
directed to the interpretation of the contract. 

yf* Construction of specific contracts : general principles.—With 
reference to the construction of specific contracts, 5 Lord Watson said ; 
44 Every person who becomes a party to a written contract/' contracts 
44 to be bound, in case of dispute, by the interpretation which a Court 
of law may put upon the language of the instrument. 6 The result 
of admitting any other principle would be that no contract in writing 
could be obligatory, if the parties honestly attached in their own minds 
different meanings to any material stipulation.” 7 Tbe same has been 
expressed as follows 44 The law judges of the matter of an agreement, 
exclusively from the expressions of intention which are communicated 
between the parties,” 8 44 the duty of the Court being to declare the 


1 Wallis v. Pratt [1911],, A. C., 394,395. 

2 John St wart <$sc. Ltd, v. Longhurst 
[1917], A. C., 249, 256. 

3 ( Thakurain ) JBalraj Kunwar v. 
Roe Jagatpal Singh (1904), 26 All., 393, 
406 (p.c.) 

4 Mahomed Syedool Arrifin v. Yeoh 

Ooi Gark (1916), 43 I. A., 256 (P.O.). 
This decision is a corrective to the 

remarks of Stuart, C. J., in Nanalc Ram 
v. Mehil Lai (1877), 1 All., 487. See 
also the passing remark of Garth, 0. J., 
in Soollan Chand v. Schiller (1878), 4 Cal., 

252, 256. 


5 As to the law governing tho 
contract, see comment to s. 1 above., 
Of. Wilding v. Sanderson [1897], 2 Oh., 
534. 

3 Wilding v. Sanderson [1897], 2 Oh. 
534. 

7 Stewart v. Kennedy (1890), 35 
App. Gas., 108, 123. 

8 Leake on Contract p. 210. Cf. 
“ Strangers can only look to the acts 
of the parties, and tho external indicia 
of property, and not to tho private 
communications which may pass botweon 
a principal and his broker: and if a 
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meaning of what is written in the instrument, not of what was intended 
to be written.” 1 Moreover, as Lord Macnaghten said, “ Everyone 
who is of sufficient age and intelligence to execute a deed, whether he 
be an infant or a man of full age, and who does execute a deed, must be 
treated as knowing 2 the contents of the instrument which he executes : 
and therefore I think it is immaterial to inquire whether Mr. Martin 
Briber knew or did not know the particular covenant in question.” 3 
Considering the question from another stand-point, Jenkins, C. J., said : 
“ Practical convenience dictates that men should be held to the external 
expression of their intentions,' 1 unless this be outweighed by other 
considerations, and to this, legal effect is given by the law of evidence, 
which permits oral proof at variance with documents only in certain 
cases; in the rest the proof, if it be of mistake, is not received, so that the 
mistake does not come to light and in a Court of law does not exist.” 8 
But, “ as far as it may stand with the rule of law, it is honourable for all 
Judges to Judge according to the intention of tho parties and so they 
ought to do.”®^"' 


As appears from the words of Lord Watson cited above, the 
construction of a document, is a question of law for the Court. But 
each document must be construed on its own wording, and decided cases 
are not of any assistance unless the documents arc in identical terms, or 
unless the leading principles or canons of interpretation have to be 
referred to. 7 


person authorize another to assume the 
apparent right of disposing of property 
in the ordinary course of trade, it must 
bo presumed that the apparent authority 
is tho real authority .”—per Lord Ellen- 
borougk, 0. J., Pickering v. Bush (1812), 
15 East, 38, 43. 

1 Parke, B, in Shore v. Wilson (1842), 
0 Cl. & Fin., 355, 550 (delivering his 
opinion to tho Lords). 

2 Not only knowing, but generally 

also correotly construing; Wilding v. 
Sanderson [1897], 2 Oh„ 534; see this 

ease more fully referred to in tho com¬ 
ment to a. 17 below, 

3 Edwards v. Carter [1893], A. C„ 
300, 367. Cf. Wahidunnissa v. Sargadass 
(1879), 5 Cal., 39 ; Oriental Co. v. Nara- 
sinha (1901), 25 Mad., 183 ; MmKillican 
v. Compagnie de Mcssageries Maritimes 


(1881), 6 Cal., 227, 234; Oriental Bank 
v Fleming (1879), 3 Bom., 242, 266; 
Lewis v. Jones (1825), 4 B. & C., 506, 
512 (per Bayley, J.); cf. Edwards v. Brown 
(1831), 1 Or. & Jer., 307, 312. See also 
comment to s. 13 below. 

4 Cf. Fowkes v. Manchester Assur¬ 
ance Co. (1863), 3 B. & S., 917 ; Stewart 
v. Kennedy (1890), 15 App. Cas., 108; 
Wilding v\ Sanderson [1897], 2 Ch., 
534, 550. 

5 Dagdu v. Bhana (1904), 28 Bom.. 
420, 425. 

6 Co. Litfc, 314b, cited in Halsbury, 
X., 433; Iiilhcrs v. Parkinson (1883), 
25 Ch. IX, 200. 

7 Shore v. Wilson (1842), 9 Cl. & 
Fin., 365, 556; The Moorcock (1889), 
14 P. IX, 64; Harrihjv v. Wood [1891], 
2 Q. B., 488 ; The Beam [1906], P„ 48. 
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Some specific rules of construction,—Nevertheless, the construc¬ 
tion of documents frequently does turn upon general rules of law with 
regard to written contracts, and to the meaning and effect of the pro¬ 
visions of Acts of the Legislature. 1 The following general rules of 
construction may therefore be found useful:— 

The golden rule of construction: grammatical and 
ordinary meaning.—The first canon of interpretation 2 is that the 
words of a written contract must be understood in their grammatical 
and ordinary 3 meaning, 4 " unless that would lead to some absurdity or 
some repugnance or inconsistency with the rest of the instrument, 5 
in which case the grammatical and ordinary sense of the words may be 
modified, so as to avoid the absurdity and inconsistency, but no 
further,” 4 The hardship to either party is not an element to be 
considered, unless it amounts to a degree of inconvenience and absurdity 
so great as to afford judicial proof that such could not be the meaning, 
of the parties. 6 

Evidence as to meaning of technical words.—The above 
implies that the contract must be construed as a whole. 6 But it does not 
assume that the Court can always understand the meaning of words used in 
a document by a mere perusal. 7 If the Court comes to the conclusion that 
certain words have been used in a technical or peculiar sense, or stich as 
have acquired an appropriate meaning, evidence will be permitted of the 
special technical sense, in which the words were used, 7 e.g., the words 


W., 1, 89; 7 Iume v Rundell (1829), 

2'Sim. & St. 174 ; M * Cowan v. Baine, the 
Kiobe [1891], A. Cl, 401, 408; Ford v. 

Beech (1848), 11 Q. B., 842, 806 ; Bee km ore 
v. Dimmer [1903], 1 Ch., 158; National 
Provincial Bank v. Marshall (1888), 40 
Ch. D., 112, 116; Bayne v. Cunning# 

(1864), 16 C. B. (K.S.), 421, 427 ; 

Tielins v. Hooper (1850), 5 Exch., 830; 

Hitchim v. Groom (1848), 5 C\ B,, 515. 

0 Pol kart Brothers v. Iiulnavelu 
(1892), 18 Mail., 63, 70, citing Prebble 
v. Boyhurst (1818), 1 Swanst. 309, 329 

7 This is quite clear in the case of a 
document not writton in the language 
of the Court; ef. Ckatenay v. Brazilian 
Telegraph Co. [1891], l Q. B., 79; and 
generally, see per Parke, B., giving his 
opinion to the House of Lords in Shore. < 

v. Wilson (1842), 9 Cl. & Pin., 355, 555, 

556. . 


1 Wallis v. Pratt [1910], 2 K. B., 
1003, 1011 per Fletcher Moulton, L. J. : 
affirmed [1911], A. Cl, 394. 

2 Called the golden rule of con¬ 
struction : Caledonian By. Co. v. North 
British By. Co . (1881), 6 A. (I, 114, 131; 
Re Levy Ex. L. Walton (1881), 17 Ch. 
D., 746, 751 ; Spencer v. Metropolitan 
Board (1882) 22 Ch. I)., 142. 

3 The ordinary moaning is not the 
etymological meaning; ctymojogy is a 
very unsafe guide to meaning: Ilexty. 
Hill (1872), 7 Ch. App., 699, 705. 

* Grey v. Pearson (1857), 6 H. L. €., 
61, 106 (parItoid Wensleydalo); “plain, 
ordinary and popular sense ” : Robertson 
v. French (1803), 4 East, 130, 135,) per 
Ellen bo rough, O. J.), frequently cited 
in later decisions. 

5 As to importance of oontexfc see 
Cholmondley v. Clinton (1821), 2 Jae. & 
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may be understood (in a mercantile document) in the sense that merchants 
not men of science understand them. 1 Whether or not the words are 
used in such a sense must be established by the context of the contract, 2 
or from the circumstances of the case. 3 A special local 4 meaning 
may also be annexed to a word. 

1 Mercantile contracts.—“In mercantile contracts,” said Sir 
Montague E. Smith, delivering the judgment of the Privy Council, 5 “ and 
indeed in all contracts when the meaning of language has to be determined 
by the Court, the governing principle must be to ascertain the intention 
of the parties through the words they have used. The principle is one 
of universal application. It is seldom, in mercantile contracts, that any 
technical or artificial rule of law can be brought to bear upon their con¬ 
struction. The question really is the meaning of language, and must be 
the same everywhere.” 5 

A celebrated dictum about mercantile contracts is Lord Cairns’s 
to the effect that " merchants are not in the habit of placing upon their 
•contracts stipulations to which they do not attach some value and im¬ 
portance.” 6 

It has also been observed that “ Commercial men must not be asked 
to wait, till the end of a long delay, to find out, from what in fact 
happens, whether they are bound by a contract or not.” 7 

Implied terms : reasonable time : good faith.—It is, however, 
impossible for the parties often to enter into a contract complete in 
every detail : as a rule, if the contract is imperfect, leaving certain 
essential matters to be subsequently decided by the agreement of 
the parties, the Courts have no authority to decide them for them; 8 


22 Q, B. D., 224. 

* Shore v. Wilson (1842), 9 Cl. & 

Fin., 3-55, 567 (per Tindal, C. J.); Rosin 
and Turpentine Co. v. B. Jacob <$j Sons 

(1909), 101 L. T., 56, 59. 

5 McConnell v. Murphy (1873), L. 

R., 5 P. 0., 203, 218, 219. 

6 Bowes v. Skand (1877), 2 App. 
das., 455, 463. 

7 Embiricos v. Sydney Reid do Co [1914], 

3 K. B. 45; 54, cited and approved by ’ 
Lord Sumner in Waits do Co., Ld. v. 
Mitsui do CoLd. [1917] A. C. 227, 240. 

8 CL Clements v. Norris (1878), 

8 Ch. D., 129, 133, per Jessel, M. R. 


1 Hurl v. Standard Co. (1889), 29 
Q. B. D., 499. 

- Biidlecomb v. Bond (1825), 4 Ad. & 
Ell., 332,337 (per Patteson, J.); Robertson 
v. French (1803), 4 East, 130, 135 
•(EUenborough, C. J.); Carr v. Montifiore 
(1864), 5 B. & S., 408, 426; Hart v. 
Standard Co. (1889), 29 Q. B. IX, 489, 
501; Glynn v. Mageston [1893], A. C., 
351, 357. 

3 Robertson v. French (1803), 4 
East, 130, 135, and sec the cases cited 
after it, in the last footnote ; also Shore 
v. Wilson (1842), 9 01. &. Fin., 355, 525 
Coleridge, J.); Roe v. Siddons (1888), 
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but in regard to some points, the Courts have such authority. Thus, 
whore there is an arrangement for forbearance from doing some act, 
but no definite or particular time is fixed, “it is quite enough if you 
can infer, from the surrounding circumstances, that there was an 
implied request for forbearance for a time, and that forbearance for 
a reasonable time was in fact extended to the person who asked for it.” 1 
&eo the Indian Contract Act, s. 6, subs. (2), ss. 46 and 89; but contrast s. 29, 
and comment thereto. Again, Wood, V. C., remarked, that though the 
Court cannot introduce any new words into the contract, but “ the Court 
pre-supposes in every contract, and if there can be a difference, more 
especially in every contract of partnership, a basis of good faith upon 
which all the stipulations contained in the deed must rest.” 2 

Closely connected with this are three other matters that must be 
mentioned immediately. 

First: presumed intention.—Founded on the presumed intention of 
the parties, and upon reason, the law draws implied conditions, with the 
object of giving efficacy to the transaction, and preventing such a failure 
of consideration, as cannot have been within the contemplation of either 
side. 3 But “ it is dangerous to speculate upon what we may suppose 
would have been the intention of the parties ; ” 4 and a stipulation will 
not be imported, unless on considering the whole matter in a reasonable 
manner, it is clear that the parties must have intended that there 
should be the suggested stipulation. 5 “That where the parties 
have come to an express contract none can be implied, has prevailed 
so long as to be reduced to an axiom in the law.” 6 


1 Of. Fullerton. v. Provincial Bank 
of Ireland [1903], A. C., 309, 313 (per 
Lord Maenaghten); Ellis v. Thompson 
(1838), 3 M. & W.„ 445, 456, 457; 
Edwards v. Carter [1893], A. €., 300* 
365, 307; Andrew Millar dr Co. v. 
Taylor & Co. [1916], 1 K.. B„ 402. 

3 Blmetl v. Daniel (1853), 10 Ha., 
493, 522, IS Jm\, 122. Cl “ The Court 
will not assume that every man who 
leaves tho service of one master will 
h<?tray him to rival traders:’* llayves 
v. Daman [1899], 2 Oh., 13, 21, Rigby, 
L. J. ary. 

3 Be Bedsoit'e Trusts (1885), 28 

Oh. I)., 523, 525 (per Brett, M. B.); The 
Moorcock (1880), 14 P. IX, 62, 68 (per 
Bowen, L. J.); Ogdens v. Nelson [ 1905], 


A. C., 109; Turner v. Goldsmith [1891]/ 
1 Q. Ib, 544 ; Wood, v. Copper (1-S49), 7 
C. B., 900; Clayton v. Earl Glen gal 
(1841), 1 Bru. and War., 1, 14. 

4 Byers v. Byers (1870), 1 App. Cas., 
174,180 (par Lord Cairns, C.) ; Lalbhai v. 
KaimjiX 1871), 8 Bom, H. 0. R. (o.o.), 
209, 223, 224. 

5 Ba-mhjn v. Wood [1891], 2 Q. B., 
488. 491, where Lord Esher, M. K., said : 
“It is not enough that it should ho a 
reasonable thing to male such an 
implication. It must he a necessary 
implication; ’* as to which compare 
Williamson v. Taylor (1843), 5 Q. B., 176. 

Cutter v. Powell (1795), f> T. B., 320, 
324 2 8m. L. C., 1, 6. (per Lord Ken von, 
C. J.) 
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Secondly : accidental omission.—Words or expressions which 
have been accidentally omitted, may be supplied, 1 and such as have 
crept in by error, be struck off. 2 

Thirdly : constant dealing.—A course of constant dealings puts 
a construction upon anything that is doubtful in the contract: in other 
words, where the contract is ambiguous, the practice of. the parties and 
the effect they have themselves given to the contract are an aid to its 
interpretation. 3 But if the document is plain and unambiguous, 4 " what 
took place after the execution of the document, can have no bearing 
on the construction of it.” 5 * “ I view,” said Lord Shaw of Bunfirmlifie, 
ei with some suspicion, if not with repugnance, any system of construing 
a contract ex post facto”* 

Djusdem generis rule.—Where a specific enumeration and des¬ 
cription of separate subjects is followed by a head in general terms, unless 
the contrary appears to be the intention, it is presumed that under the 
general head, subjects of the same genus as those expressly enumerated, 
are to be included. 7 Connected with this is the rule that the subject- 
matter of the agreement is to be taken into consideration, if it has recitals, 
they may be referred to, like the preamble of an Act of Parliament, 7 
and if it appears that the document refers only to a particular subject, 
general words in it may be read as being confined to that subject. 8 

Contract containing inconsistencies.—In case one portion of 
the contract appears to be inconsistent with another, the Court will make 
an effort to reconcile the various parts as far as possible, so that effect- 
may be given to the whole. 9 Where a choice has to be made, various 
considerations may apply in favour of one or the other part. For instance 
(i) where the amount seated in a negotiable instrument is stated differently 


i Coles v. Hubne (1828), 8 R. & C., 
568 ; Waugh v. Bussell (1814), 5 Taunt., 
707; Mourmand v. Le Clair [1908], 2 
K. B., 210. 

a Dudgeon v. Pembroke (1877), 2 

App. Cas., 284. 

3 Ex parte Barber (1870), L. E., 5 Ch. 
App, 687, 693. Cf. also Davlatsing v. 
Pandu (1884), 9 Bom., 176. 

4 North Eastern Ry.v. Hastings [1900], 
A. <L, 260, 263 (per Lord Halsbury, 
TU C.) 

5 Lord Macnagkten delivering the 

advice of the Privy Council in. Vissanji v. 

Shapurji Burjorji Bharoocha (1912), 


36 Bom., 387, 395. 

* Wallis v. Pratt [1911], A. C., 
394, 400. 

7 Lee v. Alexander (1883), 8 App. Cas., 
853. See per Lord Mansfield in Moore 
v. Magrath (1774), 1 Cowp., 9, 12; 
S7. Catherine's College v. Rosse [1916], 
1 Ch., 73, 86. 

8 Broom, Legal Maxima, (7th Ed.), 
referring to Thorpe v. Thorpe, 1 Ld. 
Pvaym., 235. 

9 lie Bidsons Trusts (1885), 28 Ch. 
I)., 523 ; Butler v. Dun Comb (1719), 
1 P. Wms., 448, 457. 
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in figures and in words, the amount stated in words prevails. 1 (ii) Simi¬ 
larly where a contract, ia partly printed and partly manuscript, the 
latter, as being specifically written for the particular occasion, 2 

Joint and several covenants.—Where the question arises whether 
a covenant is joint or several, the rule is that it will be considered joint 
or several according to the interest of the parties, appearing upon the face 
of the deed, if the words are capable of that construction. “ Suppose 
* there was, a covenant with A and B jointly, that a certain thing should 
be done by the covenantor, both of those persons must sue. But where 
it appears upon the face of the deed that A and B have several interests, 
they must sue separately; for, though the words be primA fade joint, 
they will be construed to be several, if the interest of either party appearing 
upon the face of the deed shall require that construction. 1 ” 3 

Fixing category of the transaction. —Sometimes it is of some 
importance to decide upon the true category within which the contract 
must be brought, e.g., whether it is a contract of insurance or a 
guarantee, whether an agreement of sale or of agency, 4 5 whether a 
wagering agreement, whether a stipulation by way of penalty or an 
agreement fixing the damages, whether it is a contract of partner¬ 
ship, 6 whether it is a conditional sale or a mortgaged In such cases 
there is “ no technicality, no magic as to the mode of expression,” 7 
such as the use of the words “ insurance ” or “ guarantee,” or of the 
verbiage with which a wager is disguised. 8 The Court looks to the 
substance of the contract or agreement. 9 In this connection, it is irn- 


1 Tho Negotiable Instruments Act, 
s, 18 ; Saunderson v. Piper (1839), 5 Bing. 
(N. C,), 425. 

a Western Assurance Co . v. Poole 
[1903], 1 K. B, 376, 388. 

3 Sarsbie v. Park (1844), 12 M. & 

W.» 146, 158 (jjer Parke, B.); Palmer v. 
Mallet (1887), 36 Ch. D., 411, 421 

(per Cotton, L. 

4 Ex parte NeviLl,re While ( 1871), L. R., 
6 Ch. App., 397, 399; Peter v. Chhotalal 
(1904), 30 Bom., 1. See comment to 
s. 182 below. 

5 See 88. 240— 244 below ; Syers v. 

Syers (1876), 1 App. Cas., 174; Ex parte, 
pelhasse (1878), 7 Ch. D., 511; Adam 
v. Newbigging (1888), 13 App. (M s, 

308, 315. 

8 Narayan Eatnkrishm v. Vigncshivar 

(1916), 40 Bom.. 378. 


7 Syers v. Syers (1876), 1 App. Cas., 
174, 183 (per Lord Cairns) ; “ there is no 
magic in tho name by which the carriers 
on. of the business a.ro called—trustees, 
agents, what you will,” Lord Coleridge in 
Orowther v, Tliorley (1884), 50 L. T., 43, 
45. 

8 On the other hand in Hampden 
v. Walsh (1876), 1 Q. B. D., 189, 197, 
the fact that the parties themselves* 
spoke of tho transaction as a “wager” 
is mentioned in considering whether or 
not it was a wager. 

* Seaton, v. Heath [1899], 1 Q. B., 
782, 792 (per B omer, L. *T.); Reynolds v. 
Wheeler (1861), 10 C. B. (tf.s,), 561, 566 
(per Williams, J.), ex parte Hardinge, m re 
Smith & Co. [1879], 12 Ch. IX, 557 ; In re 
Denton's Estate , Licenses etc. Ltd. v. 
Denton [1904], 2 Ch., 178, 188 : Mallow 



"S. 2.] 


PRELIMINARY. 


41 


portant to note -that where the contract in question is such that one 
construction of it would create a relation between the parties ( e.g . of 
agency or partnership) there the effect to be given to it (a) as between 
the contracting parties may he different from (b) that as between them 
(or one of them) and third parties. 1 In regard to third parties, the rules 
as to holding out would apply: see ss. 237, 245, below. 

In the same connection the following suggestive remarks of Lord 
Moulton (then L. J.), made when he was referring to a passage in a judgment 
dealing with the question of the effect of a contract of suretyship, deserve 
careful consideration ; u I confess I do not quite understand,” his Lordship 
said, “ the language that is used. If it means that in an ordinary contract 
of pure suretyship, the consequences enumerated follow, it is only a state¬ 
ment of obvious and uncontested law, and this accounts for the learned 
Lord speaking of it as being settled law. If the meaning is that it is 
impossible to make a legal contract which would have certain legal effects, 
we cannot accept such law. ...... It would be quite meaningless. 

People can contract to do anything. All that it w r ould amount to, would 
be, that if it was a contract which had those legal consequences it could 

not properly be called a contract of suretyship. The learned 

Lord was entitled to treat the case as an instance of the normal contract 
of suretyship, and his words therefore refer to the doctrines of law with 
regard to a normal contract of suretyship, and so interpreted they enun¬ 
ciate what is -well-settled law.” 2 Similarly it does not follow that 
because a person is an agent or a partner, he has necessarily the normal 
rights and liabilities of an agent or partner. 3 

Alternatives in a contract. —Where the contract contains an 
alternative term, and it is not said at whose option one of the two alter¬ 
natives is to take place, the rule of law is, that the option is in the party 
who is to do the first act, e.g if there is an option of making a loan for 6 
-or 9 months the first act to be performed is by the borrower paying, 
and he has the option. 4 


v. Court of Wards (1872), L. R., 4P. C.. 
420, 436, 438, where the P. 0. said the 
'Court will look at the body and substance 
•of the arrangements (as to partnership). 
>Seo the numerous cases on wagering agree¬ 
ments, some of which are referred to 
in the comment to s. 30 below. 

* Walker v. Hirsch (1884), 27 Ch. 
D„ 460, 467, 468, 472, 473. 

2 Perry v. National Provincial Bank 


of England [1910], 1 Ch., 464, 476; 
the judgment referred to, is that of Lord 
Morris, in the Privy Council: The 
Commercial Bank of Tasmania v. Jones 
[1893], A. C., 313. 

3 of. Walker v. Hirsch (1884), 27 
Ch. ]>.* 400, 472—474. 

1 Retd v. Kilburn Co-Operative 
Society (1875), L. R., 10 Q. B., 264; 
Price v. Nixon (1814), 5 Taunt, 338. 
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Ambiguous term.—If a statement;, by which the plaintiff says he 
has been deceived, is ambiguous, the plaintiff is bound to state the 
meaning which he attached to it, and cannot leave it to the Court to 
put its meaning upon it. 1 

Conflict of laws.— It will be presumed,in the absence of something 
to show to the contrary, that the? parties intend the contract to bo 
construed in accordance with the law of the country where it has to be 
performed. 2 

Contracts strictly construed : ambiguity.— Some contracts are 
strictly construed. 3 Where a vendor sells property under stipulations 
that are against common right, and place the purchaser in a position less 
advantageous than that in which he otherwise would be, it is incumbent 
oil the vendor to express himself with reasonable clearness; if he uses 
expressions reasonably capable of misconstruction, if he uses ambiguous 
words, the purchaser may generally construe them in the manner most 
advantageous to himself. 4 


1 Smith v. Chadwick (1882), 20 

Cb. D , 27. 

- Chatemy v. Brazilian Co. [1891], 
1 Q. B., 79. See also Spurrier v. La 
Cloche [1902], A. 44(5; and see com¬ 
ment to s. 1 above. 


3 Mtihtkchand r. Shah Moghan (1890), 
14 Bom., 490, (power of attorney). 

* Seaton v. Muj>p (1840), 2 Coll., 
656, 602, (per Knight Bruce, V. 0.): 
see also BaxendaJe v. Seale (1864), 19 
Boav., 601; and s. 29 below. 






CHAPTER I. 


Of the Communication, Acceptance and Revocation 
of Proposals (ss. 3—9). 


Introductory Note. 

Alter the necessary definitions contained in the Preliminary 
Chapter, the present chapter refers to the formation of a contract : the 
elements of a contract being: any agreement between two persons, 
brought about by a proposal and the acceptance of a proposal,—it it; 
now explained how proposals may be communicated and accepted. 
The Chapter also lays down how a person having made a proposal 
may withdraw from it, viz., by revoking his proposal, so that no 
contract arises. 

3. The communication of proposals, the acceptance of 
proposals, and the revocation of proposals 

tMcptoTmiw- and acceptances, respectively, are deemed 
vocation of propo- j, e made by any act or omission of the 

party proposing, accepting or revoking by 
which he intends to communicate such proposal, acceptance 
or revocation, or which has the effect of communicating it. 

COMMBNT. 

Section 3 re stated.—Section 3 may be printed as follows,— 

Tho communication of pro-i 
pogals, 

the acceptance of proposals, 
and 

tho revoca* 1 proposals and 
tlon of j acceptances 


nod to txA fby which he inteT 
by any act I communicate sue! 
mission of I ! posui, acceptance 

■1 Hi 


are doomed 
made 

or omission 
the party pro¬ 
posing, accept¬ 
ing or revoking, 


intends to 
such pro- 

.. or; re*?; 

vocation, or 
which lias tho effect of com¬ 
municating it. 


It would appear that the word or, italicised in the third column, is 
a lapse. For the mere intention to communicate, without the doing of 
any act that haa the effect of communicating, cannot have any legal 
results. See below on the necessity of overt acts. 
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THE INDIAN CONTRACT ACT. 

Notice of conditions on which contract entered into.—The 

section is of application where, for instance, the question arises whether 
a passenger must be taken to have agreed to the terms on which a 
railway or steamship company proposes to carry him or his luggage, such 
terms being printed either on the back of the ticket, or notified on hand¬ 
bills. 3 

Acts amounting to acceptance.—Section 8 mentions two modes 
•of gi ving effect to section 3, viz., a proposal may be accepted, by (a) 
performing the conditions, or (b) accepting any consideration for a 
reciprocal promise. 

Necessity for overt acts.—Mere mental assent, followed 
up neither by communication nor action, will not make a binding 
contract. 1 2 Lord Blackburn cites from the Year Books of the time of 
Edward IV., 3 a judgment of Brian, C. J., to the following effect :— ft Your 
plea is utterly naught, for it does not shew that when you had made 
up your mind to take them up, you signified it to the plaintiff, and 
your having it in your own mind is nothing; for it is trite law that the 
thought of man is not triable, for even the devil does not know what the 
thought of man is ; but I grant you this, that if in his offer to you he had 
said, go and look at them, and if you are pleased with them, signify it 
to such and such a man, and if you had signified it to such and such a 
man, yotrr plea would have been good, because that was a matter of fact. 9 * 
41 1 take it, my lords," Lord Blackburn continues, “ that that which was 
said 300 years ago and more, is the law to this day, and it is quite what 
Lord Justice Mellish in ex parte Harris 4 quite accurately says, that when 
it is expressly or impliedly stated in the offer that you may accept the 
offer by posting a letter, the moment you post the letter, the offer is 
accepted. You are bound from the moment you post the letter, and not, 
as it is put here, from the moment you make up your mind on the 
subject.” 2 


1 The cases on the point have been 

reviewed in Watkins y. RymiU (1883), 10 
Q. B. I)., 178. See also MacKillican v. 
•Compagn k des Messay eries Maritimes de 
France (1880), 6 Cal., 227; Oriental 

'*Government Security Life Assurance 0(7. 
v. Noras imha (1901), 25 Mad.-, 183, 
:205> 206. 

2 Brogden v. Metropolitan Railway 

Oo. (1877), 2 App. Ca8.,660, 608 (per 


Lord So I borne) ; 691, 692 (per Lord 
Blackburn) ; ef. comment to s. 6, belo-vv, 
under the heading ** uncommunicated 
revocation.’ 5 

3 (1478) Y. B., 17 Edw. IV., T. 
Pasob case 2. Cf. Blackburn, On Sale, 
Pt. 11. Ch. III. (3rd Ed.), pp. 284 -289, 
where) the ease from the Year Book is 
translated in extenso. 

4 (1872), L. R., 7 Ch. App., 587, 593. 
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4. The communication 1 of a proposal 2 is complete 

Communication when it comes to the knowledge of the 
when compieto. person 3 to whom it is made. 

The communication of an acceptance is complete,— 
as against the proposer, when it is put in a course of 
transmission to him, 4 so as to be out of the 
power of the acceptor ; 

as against the acceptor, when it conies to the knowledge 
of the proposer. 

The communication of a revocation is complete,— 
as against the person who makes it, when it is put 
into a course of transmission to the person to 
whom it is made, so as to be out of the power 
of the person who makes it; 
as against the person to whom it is made, when it comes 
to his knowledge. 

Illustrations . 

(a) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the letter. 5 * * * 9 


1 The particular method of commu¬ 
nication, e,g., post, may be indicated 
by the proposer : Htnlhorn v. Fraser 
[1892], 2 Ch., 27, 33 ; Bruner v. Moore 
[1904], 1 Ch., 305. Sec footnote to the 
word <fi him ” in the third paragraph 
of s. 4. 

2 E,g. y see Dhondbliat NarhaebTiat v. 
Atmaram Moreshivar (1889), 13 Born., 
669. 

3 As to notice to agents see &. 229 
below; and Tricumdas Mills Co. v. 
Hajee Baboo Bidick (1902), 4 Bom. L. It., 
215. 

4 “A letter to a proposer, not correct¬ 

ly addressed, could not, although posted, 

bo said to have been put * in a eourso 

of transmission ” to him ” r Bam Das 

Chaharbati v. Official Liquidator (1887), 

9 AIL, 366, 385. In In re Imperial Land 
Co. of Marseilles, Townsends Cas re (1871), 
L. R. } 13 Eq., 148, 153, the decision 


was different, on tbo ground that though 
the address was wrong, it was the 
address given by the addressee himself, 
who had given a wrong address; and a 
man is not to bo “ considered in the 
same position as if lie had not received 
it, where the non-receipt of it is attri¬ 
butable to his own fault.” But where 
the proposer had desired that tho 
acceptance should be sent by post, he 
was hold bound the moment the letter 
of acceptance was posted, and was held 
liable for having used the goods in 
question, though there was two days* 
postal delay : the post having been taken 
as the proposer’s agent: Adams v. 
Lindselt (1818), 1 Bam & Aid., 681. See 
also In re Imperial Co. of Marseilles 
Harris's Case (1872), t. R., 7 Ch. App., 
587. 

5 Cf. Adams v. Linclsell (1818), 1 
Bam. & Aid., 681. 
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(b) B accepts A’a proposal by a letter sent* by post. 

The communication of the acceptance is complete,— 

iv» against A, when the letter is posted; 
as against B, when the letter is received by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. 
It is complete as against B when B receives it. 

B revokes his acceptance hy telegram. B’s revocation is complete as 
against B when the telegram is despatched, and as against A when it reaches 
him. 

COMMENT. 

The section may be mote conveniently printed in the following 
form:— 

The communication— 

(1) of a proposal is complete .. 


when it comes to the knowledge of the 
person to whom it is made ; 


42 ) of an acceptance is complete. 


(3) of a revocation is complete . . 


'(a) as against the proposer— 

when it is put in a course of transmis¬ 
sion to him, so. as to be out of the 
powers of the acceptor; 1 

(6) as against the acceptor — 

when it comes to the knowledge of the 
proposer ; 2 

(a) as against the person, who makes it — 

when it is put in a course of transmis¬ 
sion to the person to whom it is 
made, so as to be out of the power 
of the person who makes it; 

( b) as against the person to wham it is made~~ 

when it comes to his knowledge. 


The illustrations should be read along with the section. 

There are several cases on the eiiect of a letter of acceptance being 
posted and not delivered to the proposer. These decisions have been 
collected by Lord Bramwell in British and American Telegraph Co. v. 
Colson? 


1 While therefore the acceptance is on 
its way, the proposer as bound, though 
the acceptor is not bound; and the 
proposer is bound notwithstanding 
that the acceptance W, not reached 
him. There is no pro vision in the Act 
for the case where the acceptance is 
sent but is lost on its way, e.fj ., a letter 
accepting a proposal is put in the post 
box, but never delivered. In such a 


case, on a literal construction of the Act, 
iho proposer would be bound, and the 
acceptor free to the end of time, to 
revoke his acceptance l 

2 (1871), L. R., 6 Ex., 108, 110; 
Household Fire Insurance Co. v. Grant 
(1870), LE., 4 Ex., 21% 232. See also 
Harris's case (1872), L. R., 7 Ch. App., 
587 ; and footnotes to s. 4. 
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Death before acceptance.— cc It is admitted law,” said Hellish, 
L, J., <£ that if a man who makes an offer dies, the offer cannot be 
accepted after he is dead, and parting with the property has very much 
the same effect as the death of the owner, for it makes the perform¬ 
ance of the offer Impossible.” 1 

5. A proposal may be revoked 2 at any time before 
the communication of its acceptance 3 is 

Revocation of ., , 

proposals and complete as against the proposer, but not 

acceptances. i * 

afterwards. 4 

An acceptance may be revoked at any time before the 
communication of the acceptance is complete 5 as against 
the acceptor, but not afterwards. 6 

Illustrations. 

A proposes, by a letter sent by post, to sell his house to B„ 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before, or at the moment when, B 
posts his letter of acceptance, but not afterwards. 

B may revoke his acceptance at any time before, or at the moment when, 
the letter communicating it reaches A, but not afterwards. 


COMMENT. 

11 Firm offer ” may be revoked. — The first paragraph of s. 5 lays 
down that A, the proposer, may revoke hia proposal, until certain events 
happen. Where A makes a proposal expressly stating that he will keep 
his offer open for a specified period of time, and that for that period of 
time B may consider whether he should accept the offer,-—this state¬ 
ment or promise is without any consideration, and therefore A cannot be., 
held to it; in other words his offer or promise is not enforceable. 7 


1 Dickinson v. Dodds (1876), 2 Ch. 
I)., 4.63, 475 ; cf. s. 6, clause (4) below*. 

s Does death before acceptance mean 
revocation of the proposal ? See com¬ 
ment to s. 4 above. 

3 As to the requirements of the accept¬ 
ance sec s. 7 below. 

4 I.e., if A makes a proposal to B, 

A rn ay revoke it, so long as B has not 
put his acceptance in a course of trans¬ 

mission to A, so as tC be out of the power 

of B (see r. 4). 


5 " The offer is clinched by the 
posting of the letter of acceptance : 5> Re 
London N. Bk, t ex parte Jones [1900], 
1 Ch., 220, 222 (per Cozens-Hardy, J.). 

0 I.e., B may revoke his acceptance 
until it comes to the knowledge of A, 
but not afterwards. 

7 Ofjord v. Davies (1862), 12 U B. 
(n, 8.), 748; Cook v. Oxley (1790), 3 
T. R. } 653; Bead v. Diggon (IS2S),, 
3 M. & E., 97. 
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On the same grounds the bids in an auction are mere proposals, 
and they do not become completed contracts until accepted by the 
auctioneer: consequently a bid may be withdrawn at any time before 
the hammer falls. 1 After the acceptance has been declared by the fall 
of the hammer, the sale is complete, and damages may be recovered 
for breach of the contract. 2 

Continuous proposals.—Similarly what purports to he an agree¬ 
ment that A will supply goods to B at certain prices for a year when 
orders are given for the goods,—is no more than a series of continuous 
proposals by A to B, each of which becomes an enforceable contract only 
when B accepts (from time to time) A’s offer, and sends orders for the 
supply of goods. 3 

Place where contract made.—The question where the contract 
was made is occasionally important for deciding which Court has juris¬ 
diction in regard to suits based upon it; 4 and this question “ depends 
principally upon ss. 4, 5 and 6.” 5 The contract, it has been held, is 
made when the proposal (sent by post) comes to the knowledge of the 
acceptor, and when the acceptance is posted, and thus put in a course 
of transmission to the plaintiff, so as to be out of the power of the 
acceptor : for, at that time, one of the parties (viz., the proposer) is 
precluded from revolving the contract,—though it may be an anomaly 
that the acceptor can still avoid his acceptance by communicating to 
the .proposer a revocation of the acceptance, before the acceptance 
reaches hind, 5 


.Revocation how 
made. 


6. A proposal is revoked,— 

(1) by tire communication of notice of revocation 
by the proposer to the other party ; 6 


1 Agra Bank v. Hamlin (1890), 14 
Mad., 235; Mackenzie v. Chamroo 
(1889), 16 Cal., 702 ; Harris v, Nickerson 
(1873), L. R., 8 Q, B., 286. 

2 Johnston v. Boyes [1899], 2 Ch., 73; 
Warlow v. Harrison (1858), 1 JG. & E., 
295, 317. 

3 Bengal Coal Co. v. Homee Wadict dr 

Co. (1889), 24 Bom., 97; Great Northern 

Mailway Co. v. William (1873), L. K 
9 C. Pi, 16 ; Offord v. Davies (1802), 12 
C. B. (N. s.), 748; JR. v. Demers [1900], 
A. C., 103, 108. See footnote to the 

word “ anything, ” in s. 2 (a) above. 


4 Cf. Civil Procedure Code, 1908, 
8. 17. 

6 Kawiselh Subbiah v. Katha Venkata* 
saumiy (1903), 27 Mad., 355, 358 (per 
Sttbramani Ayar, O. 0. J., and Bliashyum 
Ayyangar, J., an exceptional Jy strong 
Court), citing Taylor v. Jones (1875), 
1 C. P. I)., 87, Newcomb v. I)e Moos 
(1859), 2 E. & E., 271, Savigny on the 
Conflict of Laws (Guthrie), 2nd Ed., 
214, 215. 

6 An uueommimicated revocation is no 
revocation at all: see the judgment of 
Lush, J., cited in the comment. 
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(2) by the lapse of the time prescribed in 

such proposal for its acceptance, or, if no 
time is so prescribed, by the lapse of a 
reasonable time, 1 without communication of 
the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition 

precedent 2 to acceptance ; or 

(4) by the death or insanity 3 of the proposer,- if 

the fact of his death or insanity comes to 
the knowledge of the acceptor before 
acceptance. 4 


COMMENT. 

The terms of s. 6, examined. — The first clause alone refers to a 
deliberate revocation of the offer ; the other three clauses refer to cases 
where a revocation takes effect by operation of law. 

The language of the first and the fourth clauses may be contrasted. 
In the first, communication of notice is required; in the fourth, it is 
enough if the fact amounting to revocation, comes to the knowledge of 
the acceptor. The language of the section being clear, it would appear 
that if A revokes his offer to B, but A does not give notice of revocation 
to B, there will be no valid revocation, notwithstanding that the fact 
that A has revoked, comes to the knowledge of B. 5 

Uncommunicated revocation. —“ Singularly enough,” said Lush, 

J., 6 “the very reasonable proposition that a revocation is nothing till 
it has been communicated to the other party, has not until recently been 


1 Of. comment to s. 2, above ; and ss. 46, 
89 .; atul contrast s. 20 below. 

2 E.g., that a sum of money should 
bo paid within three months : Hanelagh 
v. Melton (1864), 2 Dr. & Sm., 278. 

3 See per Hellish, L, J., in Dickinson 
y. Dodds (1876), 2 Ch. D., 463, 475, 
cited in comment to s. 4, above. 

4 As to the necessity of the fact 

coming to the knowledge of the acceptor, 
of. s. 208 below; and Negotiable Instru¬ 
ments Act, s. 97. Section 131 below, 
however, does not sc cm to provide for 
notice or knowledge. See also s. 40 and 

T, ICA 


comment thereto. 

5 In Dickinson v. Dodds (1876), 2 

Ch. D., 463, a different view was taken 
of the law in England, it being held 
that an offer by A to sell property to B 
may bo withdrawn before acceptance 
without any formal notice to B ; and that 
it is sufficient, if B has actual knowledge, 
that A has done some act inconsistent 
with the continuance of the offer,— 
such as selling the property to C. 

6 Stevenson v. McLean. (1880), 5 
Q. B. D., 346, see comment to ©, 3, 
above. 
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laid down, no case having apparently ariaen to call for a decision on the 
point. In America it was decided some years ago that ‘ an offer cannot 
be withdrawn, unless the withdrawal reaches the party to whom it is 
addressed before his letter of reply announcing the acceptance has been 
transmitted ; n and in Byrne & Co. v. Leon Yan Tienhoven & Comy 
Brother Bindley, in an elaborate judgment, adopted this view, and held 
that an uncomnmnicated revocation is for all practical purposes and 
in point of law no revocation at all.” See comment, to s. 3 above, on the 
necessity foi overt acts. 

7. In order to convert a proposal 3 

Acceptance must 

bo absolute. into a promise, the acceptance must— 

(1) be absolute 4 and unqualified, 6 


x Baylor v. Merchant's Fire Insurance 
Co., 9 How. Sup. Cfc. Rep., 390. 

* (1880), 49 L. J. (c. P.), 316,: L. R., 

5 C. P. 344, 347. Similarly Pollock^ 
C. B., said. “ ‘ Until I give you notice * 
must be read * until you receive 
notice ; * ** Bradbury v. Morgan (1862) ? 
31 L. J., 462, 463 (Arg.) 

3 Of course the proposal must not be 
revoked beforo it is accepted. In 
Dickinson v. Dodds [(1876), 2Ch. D., 463] 
an unsuccessful attempt was made 
to accept an offer that was known to 
have been revoked. See footnote to 
comment to * 6 above. Nor must the 
proposal have been altered in deli¬ 
very by the telegraph office, for “ the 
post office) authorities are only agents to 
transmit messages in the terms in which 
the senders deliver them.” Henkel v. 
Pape (1870), L. R.., 6 7 : whore 3 

rifles were required, and in the telegraph a 
message for 50 was erroneously trans¬ 
mitted, the Court upheld the liability to 
buy only 3. There is no analogy bet¬ 
ween a consignment of goods through 
a carrier and the transmission of a 
telegram; Playford v. United Kingdom 
Telegraph Co. (1869), L. R , 4 Q. B., 
706, 714 (American cases to the 

contrary), 

4 Not equivocal; Appleby v Johnson 


(1874), L. R., 9 C. P., 158, 163 (per Grove, 
J.); nor on the implied condition" that 
others would join in the contract; Siva- 
sami Chetti v. Sevugar Chelty (1901), 25 
Mad., 389, “ Speaking generally," said , 

Jenkins, O. J., “it is of the essence of a 
contract that there should be (express]}' 
or by implication) a proposal to which 
an unqualified assent has been given ; 
without such assent there is no contract; 
the words of the contracting parties are 
not at ono; ” Dagdu v. Bhanu (1904). 
28 Bom., 420, 425. 

& “An acceptance with a variation 
is no acceptance : it is simply a counter 
proposal, which must be accepted by the 
original promisor before a contract is 
made : " per Jenkins, C. J., Haji Maho¬ 
med Hajijiva v. E. Spinner (1900), 24 
Bom., 510, 523 ; Jordan v. Norton (1838), 
4 M. & N.» 155 (offor and counter offer 
without any contract) ; Hyde v. Wrench 
(1840), 3 Beav., 334; Ah Shain Shake v. 
Mooihiah Chelty (1899), 27 Cal, 403 
(p. C.), where the appellant in signing 
bought notes added some words in 
Chinese which wore unintelligible to the 
respondents : the Privy Council held that 
the respondents could enforce the agree¬ 
ment only in the terms including the 
Chinese words. 




s. 7.] 


COMMUTATION ETC., OP PROPOSALS. 


51 


(2) be expressed in some usual and reasonable manner, 
unless the proposal prescribes the manner in 
which it is to be accepted. 1 If the proposal 
prescribes 2 a manner in which it is to be 
accepted, and the acceptance is not made in 
such manner, the proposer may, within a 
reasonable time after the acceptance is com¬ 
municated to him, insist that his proposal 
shall be accepted in the prescribed manner, and 
not otherwise ; but if he fails to do so, 3 he accepts 
the acceptance. 


COMMENT. 

A counter offer may operate as a rejection, and consequently a 
cancellation, of the other party’s offer, 4 but is not necessarily such. 5 

Acceptance muBt tie absolute and unqualified.—A corrollary 
from this is, that, where the father of. a debtor sent a cheque to the 
creditor, stating that it was offered in full settlement of the debt, and 
the creditor retained “the cheque, and cashed it, it was held that the 
creditor could not sue for the balance. It was argued (successfully before 
Scrutton, J.) that the creditor could sue the debtor (though not the 
father who made the payment for the balance) as nothing had happened 
between the creditor and the debtor himself. But the Court of Appeal 
reversed Scrutton, JVs judgment, and held that neither the debtor nor 
his father could be sued. 6 . 

Modes of acceptance and refusal of proposals.—Clause (2) 
allows the proposer to prescribe a mode of acceptance. But he has not 
the converse right of prescribing how it shall be refused. “ 1 take it to be 


1 Thus the Court has to determine 
the way in which it was the intention 

of the parties that- the contract should 
be made *’ : Cowie v. JRemfrey (1846), 3 
Moo. I A, 448, 462. 

2 The proposer has the right to 
prescribe the manner in which the 
proposal may bo accepted; but not the 
manner hi which it may be refused ; see 
comment. 

3 As in Leather Cloth Co . v. Hie/o- 


nimus (1875), L. R., 10 Q. B,, 140, where 
goods were ordered to bo sent by a 
special route; they were sent by a differ¬ 

ent route, and were accepted; see 

comment to s. 10 where this case is cited. 

4 Hyde v. Wrench (1840), 3 Beav., 
334. 

5 Stevenson v. McLean (1880), 5 Q. 

B. D., 346. 

6 Hirachand Punamchand v. Temple 

[1.016], 2 K. B., 330. 
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clear/' said Jenkins, C. J., 1 <c that a person making a proposal cannot 
impose on the party to whom it is addressed, the obligation to refuse it 
under the penalty of imputed assent, or attach to his silence the result 
that he must be deemed to have accepted it: Felthouse v. Bindley .” 1 2 

In the case last cited Willes, J., is reported in the Law Journal 
Reports to have said : “ The uncle had no right to put upon his nephew 
the burden of the choice of writing a letter of refusal or being bound 
by the agreement proposed. No doubt the nephew might have 
bound the uncle to his offer if he had chosen to accept it, and that 
the uncle might, before acceptance, have retracted it.” 3 

The second sentence of Willes, J., illustrates clause (2) above while 
the first sentence shows the limitation to which the clause is subject. 

Contract contemplating more formal document.—The question 
frequently arises as to whether there is a concluded contract between 
the parties, in cases where the parties have come to some kind of under¬ 
standing, and they are about to enter into a written agreement, or 
to put their agreement into a more formal document. This is a question 
to be decided on the facts of the case, and may turn upon the 
construction of the correspondence. 4 The circumstances in any given 
case may fall under one of two heads : the execution of the further 
contract may be either (1) a condition or term of the bargain ; or (2) 
it may be a mere expression of the desire of the parties as to the manner 
in which the transaction already agreed to, will in fact go through, “ In 
the former case there is no enforceable contract, either because the condi¬ 
tion is unfulfilled, or because the law does not recognise a contract to 
enter into a contract. In the latter case there is a binding agreement,, 
and the reference to the more formal document may be ignored.” 0 

In regard to the sale of immovable property, where the contract 
is on the terms that the title adduced should be to the satisfaction of 


1 Haji Mahomed Haji Jiva V. K. 
Spinner (1900), 24 Bom., 510, 524. 

2 (1862), 61. T., 157; 10 W. B., 123 ; 
31 L. J. (c. P.) ? 204; Jenkins, O. J. f 
does not give the reference to the case 
on appeal, viz. (1803), 7 L. T. (k. s.), 
835; 11 W. lb, 420 ; the judgment in 
appeal is very short, hut of a very 
strong Court. 

3 31 L. J. (c. F.), 204, 206. The 
reports differ considerably. See the last 
footnote. 

4 Crossby v. May cock (1874), 18 Eq., 


180; Lewis v. Brass (1877), 3 Q. B. D. 
667 ; Hart v. Hart (1881), 18 Oil. JX, 670 ; 
Rossi ter v. Miller (1878), 3 App. Cas., 
1124. The English cases are reviewed, by 
Spankio, J., in Whymper & Co. v. Buckle 
tfe Co. (1879), 3 All., 469, 475—479. See 
also per Stuart, 0. J., ilh, 480 et scq., 
and per Wilson, J., in Srcegopal v. Bam 
Churn (1882), 8 Cal., 856. 

5 Von Hatzfildt Wildurburg v. Alex¬ 
ander [1912], 1 Ch., 284, 289; Hyam v. 
Qubbay (1915), 20 Cal. W. N., 06, 
77, 94. 
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the purchaser’ a solicitors, the vendor must (in order to obtain 
specific performance) prove either that the solicitors did approve 
of the title, or that, the title was such as could not be reasonably 
disapproved, 1 

See the footnote to the word ‘ proposal ’ in s. 7 for cases of a proposal 
purported to be accepted after it had been revoked, or where it had 
been wrongly transmitted by the telegraph office. 

8. Performance 2 of the conditions 3 of a proposal, 4 
or the acceptance of any consideration for 
pedomdngoondl a reciprocal promise which may be offered 
wnsidCTation Viag with. a proposal, is an acceptance of the 
proposal. 5 

COMMENT. 

Acceptance by performance— A’s proposal to B may be of 

such a nature that the most reasonable way in which B can accept the 
proposal is to perform his own part of the contract. Thus if A offers a 
reward to any one who will find his lost keys, or do any other specified 
act, 6 B may, no doubt, come and tell A that he will search for the keys 
and obtain A’s assent thereto; but this is unnecessary, and the most 
obvious course for him is to go with the keys to A, and claim the reward. 6 
Similarly, when goods are displayed at a sale with prices marked, the 
seller is making proposal to this effect: “ I am wiling to deliver this 
article to you, if you will pay me the price marked.” The customer 
“ performs the conditions of the proposal ” in the words of the section, 
by tendering the price, and thus accepts the proposal. Several cases 


1 Treacher <{r Co. v. Mcthomedally 
Adainji Peerbhai (1910), 35 Bom., 110, 
per Davar, J. ? following Clack v. Wood 
(1882), 9 Q. B. D., 276. 

2 Cf. s. 3 above, and the reference to 
s. 8 in the comment thereto. 

3 E.g.y marrying : Shadwell v. Shad,well 
(1861), 30 L. J. (c. r.)> 145; Synge v. 
Synge [1894], 1 Q. B., 466. 

4 But a proposal or offer to contract 
mast be distinguished from a mere 
expression of an intention to do some¬ 
thing ; Narain Das v. Mamanuj Dayal 

(1897), 20 All., 209 (P. o.); Me Fichus 

Farina v. Fichus [1900], 1 Ch., 331; 


Maunsell v. Hedges (1854), 4 H. L. C., 
1039 ; Jordm v. Money (1854), 5 H, L. C., 
185 ; Hammersley v. De Biel (1845), 12 
Cl. & Fin., 45 (where it was held that 
there wag a contract). 

6 For illustrations see comment. 

fi Carlill v. Carbolic Smoke Ball Co. 
[1893], 1 Q- B., 256; a very amusing 
case, where Mrs. Carlile succeeded in 
recovering £100 from the defendants, 
who had advertised the reward to anyone 
who contracted influenza in spite of 
using their “smoke ball,” three times 
daily for two weeks, according to printed 
directions. 
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referring to proposals for loans have come before the Courts in 
British India. 1 

The proposal may be made generally to the public by advertise¬ 
ment or public notice. 2 

9. In 3 4 so far as the proposal or acceptance of any 
promise is made iti words, the promise is 
Promises, express said to be express. In so far as such 
proposal or acceptance is made otherwise* 
than in words, 5 the promise is said to be implied. 

COMMENT. 

Implied contracts are referred to in so. 78 (paragraph 5), 110 
—115, 145, 186, 187 » 194, 197, 205; and cf. ss. 245, 246 below. 

Numerous sections of the Act, especially those which provide for 
rules in the absence of a contract to the contrary, are implied terms 
of the contracts in question. 6 


1 Of., e.p., Dhmdbhat v. Atrmrcw 
(1889), 13 Bom., 669; Anon . (1896), 
23 Mad., I56?i, ; Bhamtn Pisharedi v. 
Vasvdevan (1903), 27 Mad., 1- 

2 Williams v. Cnrwardine (1833), 4- 
B. & Ad., 621; where there was an offer 
of a reward to the person who would 
give information as to a murder, Parke, 
B., said there was a contract with 
any person who performed the condition 
mentioned in the advertisement. 

3 Section 187, below, is almost ident ical 
with s. 9. 

4 E.g., proposal and acceptance may 

be implied from the delations between 
the parties; Morgan v. Havmj (1861), 6 

H. Sc K, 265 (innkeeper and his cus¬ 


tomers : as to care of the latter’s goods); 
Scarborough v. Cosgrove, [1905], 2 K. B., 
805; or from their conduct: e.g., refon* 
mg to arbitration ; Corrnpton and Holt v. 
-Ridley & Co. (1887), 20 Q B. 1)., 48 ; or 
custom ; Hunjreyv. Dale (1857), 7 E. & B., 
266 ; Fleet v. Mvrton (1871), L. B.„ 7 
Q. B., 126; or the surrounding #acts 
and circumstances ; KreU v. Henry 
[1903], 2 K. B., 740, 753. 

5 Or, as it has been said, “ by ©xpreas 
words or by act,” Cornyns* Digest, s.v. 
Election C. I., cited, Clough v. London <fe* 
N, W. Railway (1871), L. R., 7 Ex., 26, 
34. 

» Cf., e.g„ 88. 230, 241, 253. below. 





TABULAR STATEMENT OF CHAPTER I. 

Of the Communication, Acceptance and Revocation of Proposal*;. 


Communication of | 
proposals. 1 j 


The provision of ss 8-8 with reference to 
acceptance and revocation . 


Communication. 


How made . 


Communication of 
acceptances 
proposals. 


When complete. 

4 Communication of proposal is complete, when it conies 
t to knowledge of person to whom it is made , s. 4. 


ofj 

of >/ 


Communication of 
revocation. 1 


}* 


(deemed to be "i 
made by any 
act or omission 
of party pro¬ 
posing, accept¬ 
ing or revoking 
by which,— 

(a) he intends 
to commu¬ 
nicate such 
proposal, 
acceptance 
or revoca¬ 
tion or 
[and] 

(&) which has 
the effect 
of commu¬ 
nicating it 
(s.3). 


•i 


Communication 

of 

ACCEPTANCE 

is 

complete,— 


(а) as against PROPOSER,- when it is 

put in course of transmission to 
him, so as to be out of power of 
acceptor; 

(б) as against acceptor. —when it comes 

to knowledge of proposer • s. 4. 




Acceptance to be operative (so as to 
convert a proposal into a promise) 
must he,— 

(1) absolute and unqualified, 

(2) expressed in— 

(a) some usual and reason¬ 
able manner, or 

{b) in manner prescribed by 
proposer, or 

( c ) in manner accepted by 
proposer [e.g. % by accep¬ 
tor performing proposer’s 
condition, or accepting 
consideration : ss. 7, 8) 

(1) Revocation of proposal,— 1 

(a) may be made at any time 
before acceptance of the 
proposal is put in course 
of transmission to pro¬ 
poser so as to be out of 
power of acceptor, but 
not thereafter : s. 5 
with s. 4 

(b) may be made n any of 
the 4 ways mentioned 
in s 6 

(2) Period during which com¬ 

munication of revocation of 
acceptance must be made : 
before acceptance comes to 
knowledge of proposer: s. 5 
with 8* 4. ' 

By s. 66 the rules regarding communication of proposals = rules for communication of the rescission of voidable contracts, and 
the rules regarding communication of revocation ;=rules for communication of revocation of rescission. 

T, ICA 


C omnaunication 
of 

REVOCATION 

is 

complete,— 


f {a) as against PERSON WHO makes 
IT, —when it is put in course of 
transmission to person to whom it 
is made, so as to be out of power 
of person who makes it; 

(6) as against rKRSON TO WHOM IT is 
Made.— when it comes to his 
, knowledge : s. 4. 























CHAPTER II. 


Of Contracts, Voidable Contracts, and Void 
Agreements (ss. 10—30). 


Introductory Note. 

This chapter falls under four main heads. The first three relate 
to the essentials of a valid contract: these essentials are laid down 
generally in s. 10: they are referred to below in the parag- 
numbered I, II, and III. 

I.—Parties competent to contract: ss. 11, 12. 

XI.—What is free consent, viz., it is free where it is nc 
by any of the, five circumstances that are mentioned in s. 14. 

(1) In the first place these circumstances are ex 

ss. 15—18 and 20—22, viz :— ' 

\ (a) coercion (s. 15); 

(6) undue influence (s. 16); 

(c) fraud (s. 17) ; 

(d) misrepresentation (s. 18); 

(e) mistake (see ss. 20—22). 

(2) Secondly the legal results of the said five ciroumst 

thus dealt with :— 

(a) The result of the first four circumstances, w 

reference to one of the parties only, is 
contract becomes voidable at the option of 
ss. 19, 19A. 

(b) The result of the fifth, «**., mistake, which has 

both parties, is to, make the contract void 

III.—Lawfulness of consideration and object: w. 
and what unlawful considerations and objects. The 
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the consideration (or object) being either lawful or not lawful, i 
stated generally in s. 23, supplemented by s. 24, viz., an agreement is 
void, if its object or consideration—■ 

(1) is forbidden by law' ; or 

(2) is of such a nature that it would defeat the provisions' of 

any law; or 

(3) is fraudulent ; or 

(4) involves injury to the person or property of another ; or 

(5) is immoral or opposed to public policy. 

IV.—Fourthly the last six sections of the chapter deal with si 
specific classes of agreements that are void, viz.: — 

(1) Agreement without consideration (with three exceptions) : 

s. 25. 

(2) Agreements in restraint of,— 

(a) marriage : s. 26; 

(t>) trade : s. 27 ; 

(c) legal proceedings : s. 28. 

Agreements that are uncertain : s. 29. 

Agreements by way of wager : s. 30. 

Agreements to do an act impossible in itself are also 
void : ss. 36, 56.] 

ee a ^° 8S> 32, 34, 35, 36 below as to contracts beo 
void.] 

of the agreements referred to under the above six i, 
c been held to be void as being opposed to public polk 
Act not expressly declared them to be void. 

. All agreements 1 are contracts 2 if they are made by 
^reemontH the free consent of parties competent to 
■tiacts,. contract, for a lawful, consideration 3 and 

that consideration is their eyes open Selwry v. Poijg (1889), 
part of an agreement: 5M.ii W., 83, 85, per Abiager, C. B. 
n v. Trimbak Municipality a Seo Kalee Ptrshad Tewarrce v. Raja 
“•> fi6 > 72 (paragraph 2). Saheb Perhlad Sein (18G9), 12 Moo. I A., 
are contracts when they 292, 312—314 : Achobandil Kuari v. 

>y Jaw according to tho Mahabir Prasad (1886), S All., 641 : 
(A) above. “ The very Ali Khan Bahadur v. Indar Purshad 
” lieing that “itis an (1890), 23 Cal., 950 (r. o.). 

5 willing parties with 
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with a lawful object, and are not hereby expressly declared to 
be void. 

Nothing 1 herein contained shall affect any law in force 

„ , . ,, in British India, and not hereby expressly 

{Contracts required to t • • i 

b« in writing, etc. 2 ] repealed, by which any contract is required, 
to be made in writing 3 or in the presence of witnesses, 
or any law relating to the registration of documents. 

Sir H. S. Maine in 4 explaining the principal changes that were 
proposed to be introduced into the English Law, by the Indian Contract 
Act, quoted, with reference to s. 10, the following words of the Com¬ 
missioners 

8. “ We have not adopted in framing these rules the provisions 

of the English Statutes of Frauds 5 which require certain contracts to be 
in writing. These provisions are not of unquestionable expediency even 
in England ; and we think that they are not suited to the habits and 
present condition of the people of India. 

Transactions required by law to be in writing,— The following 
are some of the contracts or other transactions required by law to be in 
writing 5 - 

(а ) Agreements under s. 25 subss. (1) & (2), and s. 28, exception II., 

to tikis Act. 

(б) Memorandum and articles of association and contracts of 

limited liability Companies, 

(c) Contracts of apprenticeship under the Apprentice Act XIX. of 

1850 s. 8. 

(d) Submission to arbitration (Arbitration Act IX. of 1899). 

(e) Sales, mortgages, leases, and gifts falling under the Tiansfei 

of Property Act, ss. 54, 59, 107,123 (cf. s. 9 of that Act). 6 

(/) Trusts under the Indian Trusts Act, s. 5. 


1 Cf. Whymper v. Buckle (1879), 3 All., 
469, 481 per Stuart, C. J., cited in com¬ 
ment to s. 1 above. 

2 The marginal note is not given in 
the authorized edition of tho Act. 

3 Seo comment, os to transactions 

required by law to be in writing ; see also 

t ho Transfer of Property Act, s. 9 which 

provides that <f a transfer of property 
may be made without writing in every 


case in which a writing is not expressly 
required by law.” 

* See pp. 3—9, above for the full state¬ 
ment of Objects and Reasons. 

6 The Statute of Frauds is repealed 
by s. 1, above and the schedule annexed 
to the Act. 

« The Transfer of Property Act, 
s. 9, is set out in tho footnote to the 
word “ writing ” in s. 10. 
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(<j) Acknowledgment of liability under the Indian Limitation 
Act X. of 1908, s. 19, 

(h) Agreement for employment or payment of fees or disbursements 
to a pleader by his clients under the Legal Practitioners’ Act, 
XVIII, of 1879, s. 28, 

M Instrument of gift, transfers of land leases, authority to adopo, 
etc,, mentioned in the Registration Act XVI. of 1908, 
ss. 49, 50 and 18. 

See also— 

The Copyright Act XX. of 1847, s. 5; 

Presidency Banks Act XL of 1876, s. 9 ; 

Workmen’s Breach of Contract Act XIII. of 1859, s. 4; 

Indian Companies Act VII, of 1913; 

Carriers’ Act III., of 1865, as. 6 and 7 ; 

Merchant Shipping Act, 1896, (57 & 58 Viet, r, 60, s. 24), and 
Comment to s. 186 below. 

Pleading : absence of writing. —When the law has said that “ the 
defendant is not to be sued unless upon an agreement signed by him/’ 
there is no u fraud on that law for him to say I have agreed, but I will 
not sign the agreement. ” 1 

Corporations : contract under seal. —In addition to the above, 
in regard to corporations, the general rule is, that contracts are binding 
on them only if they are entered into under their common seals ; but 
exceptions have been made to this rule, out of convenience, amounting 
nearly to necessity, or because enforcing the rule would tend to defeat 
the very purpose for which it is made. 2 3 In India, the Act incorporating 
corporations, generally lays down its powers and limitations, including the 
manner in which it must contract* The Secretary of State is not a 
body corporate, but is to be sued as a body corporate. 4 

Substituted term in contract.— It must be noted, however, that 
in cases where the original contract is required by law to be in writing, 
it does not follow that a substituted mode of performing one of the 
terms, must also be in writing. “ They are quite different things, the 


1 Wood v. Midgley (J854), 6 DeG- 
M. & G., 41, 45 (per Turner, L. J.). 

2 Of, HaUbury, Laws of England 
VIII., 380: Church v. Imperial Gat 
light Jk Coke Co, (1838), 6 A. A K, 846, 
801. 

3 CL Badha Krishna Das r. Muni¬ 


cipal Board , Benares (1005), 27 AH., 
592, dissenting from Abbaji v. Trimbak 
Municipality (1903), 28 Bom., 06 ; 

Municipal Council of Kumbakonam v. 
Abbahmib (1911), 21 Mad. L. J., 790. 

4 Doya v. Secretary of State (1886), 
14 Oat., 256. 
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proof of a substituted contract, and the proof of a ratification or 
approval of the substituted mode of performance.” 1 

Where a contract is not required by law to be in writing, but it is 
as a matter of fact reduced to writing, but the instrument is defective, 
it is not necessary to rectify the document before suing upon the actual 
contract (as distinguished from, the instrument); oral evidence of the 
real contract may be given. 2 

11. Every 3 person 4 is competent to contract who 
Who are competent is of the age of majority according to the 

to contract. ], aw which he is subject, 5 and who is of 

sound mind, 6 and is not disqualified 7 from contract¬ 

ing 8 by any law to which he is subject. 

COMMENT. 

Interpretation and scheme of the section. — This section has 
been interpreted by the Privy Council, 9 as meaning that no person is^. 
competent to contract — 


1 Leatherdolh Co. v. Hisronitmis 
(1875), L. R., 10 Q. B., 140, .140 (per 
Blackburn, J.). 

2 Durga Prasad Sureka v. Bhajan 
(1904), 31 Cal., 614 (F. c.). 

Does this section apply where the 
person in question is not domiciled in a 
place to which the Indian Contract" Act 
has been extended ? Of. Rohilkund, etc., 
Bank v. Brno (1885), 7 All., 490. As bo 
aliens , see comment. 

4 But an un-incorporated body of 
persons, such as a club, has no legal 
entity and cannot contract as such: 
Jones v. Hope (1880), 3 T. L. R„ 247; 
re Overton v. Hewitt (1886) 3 T> L. R,, 
246 ; Sfeeb v. Gourley, if)., 118. See also 
comment to s. 182 below, paragraph (20) 
on Secretaries, etc., of Clubs. 

6 Of. the Indian Majority Act IX., of 
1875. For an exception to this rule 
in the case of emigrants see the Assam, 
Labour and Emigration Act VI., of 1901, 
s. 9 (TJ. R Code I, 455) : and the Inland 
Emigration Act. XXI., of 1883, s. 39. 
Thus an .Englishman not domiciled in 
India attains majority at 21 years, 
according to the Common law of Eng¬ 


land : Rohilkund etc. Bank v. Row 
(1885), 7 All., 490. 

6 A lunatic’s agreement is void: 
Machiima v. Usman Bcari (1906), 17 
Mad. L. J., 78. 

7 As to married women see Married 
Women’s Property Act III. of 1874. 
As to AWEN enemies, i.e. r subjects of a 
country with which the government 
is at war: Putts v. Bell (1800), 8 T. P., 
548; and Janson v. Briefontein [1902]. 
A. C., 484. 

8 Various Acts disqualify persons 
from transferring or charging , their 
property,—which is different, from dis¬ 
ability to contract: Dhanipal Das v. 
Manesfiar Bakhsh Singh (1.906), 28 All, 
570 (P. O,): “disqualified proprietor” 
may contract debts or borrow money. 
Gregson v. Udoy Adilya Deb (1889), 17 
Cal., 228. 

9 Mohori Bibi v. Dharmodtis Ghose 

(1903), 30 Cal., 53$ (P. o.); 30 I. A., 114 ; 
affirming on appeal, 25 Cal, 616, and 
26 Cal., 381 ; Katnta Prasad v. Sheo 
Gopal Lai (1904), 26 All., 342 ; Nava. 
Kolti v. Loghsingh (1909), 3? id 312 
(sale in favour of a nr )id) 
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(1) who is under the age of majority according to the law to which 

he is subject, 1 or 

(2) who is of unsound mind, 2 or 

(3) who is disqualified from contracting by any law to which 

he is subject. 3 

The section, in its form, is however positive, laying down which, 
persons are competent to contract, viz., all persons are so competent 
who are not excepted. The section is not couched in the negative form 
(in which it has been stated above), laying down which particular 
persons are disqualified from contracting. 

The comment that follows, may be considered to conform to the 
scheme of the section to the extent indicated below: The first three 
paragraphs of the comment deal with (a) the law of domicile, as the sub¬ 
stratum of the section, (b) the law relating to aliens during war, and ( c) 
the law applicable where the contract refers to immovable property. 
These subjects may perhaps be partially brought under clause (3) above, 
or otherwise as showing the scope of the section. In this last connection 
the paragraphs thirdly referred to below should also be consulted. The 
second general head of the comment may be said to consist of paragraphs 
referring to matters connected with the rule following from a. 11, that 
certain transactions are void agreements and not enforceable contracts. 
The questions whether compensation may be claimed where an agreement 


Dattaram v. Vimyak (1903), 28 Bom., 
181. Some earlier decision* (now over¬ 
ruled by the Privy Council decision in 
Mokori Bib?# case) had held that a 
minor’s agreements were voidable not 
void; Shotihi v. Jadu (.1885), 1J Cab, 
552 ; Natka v. Dhanibarji (1898), 23 
Bom., 1,13; Sadat iv v. Trimbah ib 146, 
Khairwinimi v. Lotcu (1899), 27 Cal, 
276 (specific performance decreed) ; 
■Jugid Kishori v. Anunda (1895), 22 Cal, 
545 (specific performance refused, as not 
for benefit of minor) ; Kushnasami v. 
Sundorappayijdr (1894), 18 Mad., 415,* 
Mahomet Ariff v. Sara mail (1892), 18 
Cal., 259. 

1 See the Indian Majority Act, IX. of 
1875, which fixes the age of majority of 
persons, domiciled in British India, at 
eighteen years, unless there is a guardian 
appoin* 1 by the Courts. There is a 
con veen the Indian Majority 


Act and the Hindu and Muhammadan 
rules of law relating to the ago at which 
majority is attained : a Hindu girl having 
executed a bond when who had attained 
majority, according to Hindu law. but not 
according to the Indian Majority Act, 
it was held, that as she was domiciled 
in India, the Act applied, notwithstanding 
that the contract was made in Kolhapur, 
where the Hindu law would have boon 
applicable: Kashiba v, Shripat (1894), 
19 Bom., 697. 

2 As to soundness of mind, see 
s. 12, below. 

3 See for instance such Acts as the 
Oudh Land Revenue Act, 1876, and 
Sindh Incumbered Estates Act XX. of 
1896, which impose restrictions on the 
competence of certain persons to con¬ 
tract. Married women in England were 
under great disabilities which have now 
been mostly removed. 
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is declared to be void as infringing s. 11, and whether an agreement infring¬ 
ing the section can be ratified, fall under this head. Thirdly, two classes 
of transactions are mentioned which might appear to infringe but which 
do not infringe the provisions of s. 11, viz,, where a minor is the promisee 
(not the promisor) and where lie is a defendant to a suit. Finally some 
allied topics are considered,—the position of a major promisor when he 
promises jointly with a minor, and the questions of estoppel, and of the 
imposition of liability on a minor s 

Law of domicile. —“ This section seems to have adopted/" said 
Farran, J., 1 “the view' (on which there is.unusual concurrence of opinion 
amongst jurists) 2 that the capacity to contract is regulated by the law of 
domicile/' 

Aliens during war.— Hence s. 11 does not apply to aliens. The 
general rule of the common law of England is that an alien enemv 3 
is incompetent to enter into any agreement enforceable in the British 
Courts. 4 This rule is based on the principle that by trading with 
the enemy, the latter is benefited, and during war no such benefit ought 
to be allowed. 5 Exceptions to the rule that an alien enemy cannot 
enforce agreements made with him, are, therefore, recognised in regard to 
prisoners of war : 

(a) When a British subject is a prisoner of war in an enemy country, 
his dealings for necessity are to a certain extent recognised : thus if 
two British subjects, B and BA, are detained prisoners in France, and B 
receives necessities from BA, and, for that purpose, gives him a bill of 
exchange, and then BA negotiate? that bill, endorsing it over to A, an 
alien,—A may sue on the bill & ^ etv * oe is restored. 6 

(b) Secondly, an alien detainer j*u> isoner in England has been 
allowed to sue on contracts entered into by him while a prisoner of 
war. 7 


1 Ka&hiba v. Shripat Narshiv 
10 Bora., 697, 000, 700 ; Dicey on 
of Laws, cited iMckmi v. Fateh 
25 AIL, 195, 201. 

2 Cooper v., Cooper (1888). 13 
88, 99 (per Lord Iialsbury), but 
Lords Watson and Macnaghten 
same case. 

3 For definition of alien 
see comment to s. 23 bolow. 

4 See comment to s. 23 below. 

5 See Janson v. Driefontehi 


(1894), 

Conflict 

(1902), 

App., 
soe per 
in the 


[1902], 


A. 484 ; and the comment to s. 23 

bolow. 

6 Antoine v. Morshead (1815), 
Taunt., 237 ; Danbury v. Morshead ib . 
232. 

7 Siximiburgk v. Ban.natyne (1797), 
1 B. & P., 163 (subject of neutral country 
who had been taken prisoner in ay act of 
hostility, allowed to sue on contract made 
while prisoner of war); Maria y. Hall 


(1800), 2 B. & P., 236. 


\ 
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On the other hand;, an agreement made in furtherance of a contract 
with an alien enemy; is void : so the insurance of goods shipped from 
a country afc war with England, for carriage to England is void and 
the insurer cannot recover on it. 1 

The rules stated above are rules of the common law of England, 
under which trade with the citizens of an enemy state is prohibited as 
soon as war breaks out (though licences to trade may specially be given). 
In some other states, the rule and exception are reversed : there, trading 
with the citizens of an enemy state is permitted, except in so far as it is 
specifically prohibited. 2 

Lex situs applies to immovables.— The rule contained in s. 11 
will also not apply in regard to contracts relating to land in places where 
the Indian Contract Act is not extended: the capacity of a person 
to enter into a contract relating to immovables is governed by the lex 
situs . 3 Nor does it apply where there is not involved any promise 
or contractual obligation on the part of the minor, e.g where there is a 
transfer of property or a promissory note in favour of a minor. 4 

Compensation on avoiding agreement. —When an agreement 
by a minor is avoided—or rather when it is declared to be void, since the 
law itself makes it void—the Court may order compensation under a. 41 
of the Specific Belief Act. 5 

Ratification of minor's agreement after majority. —An 

agreement entered into by a minoT, being absolutely void, it; cannot be 
given any validity by purporting; to be ratified. If, therefore, A, a minor, 
purchases a horse for Rs. 1,000, and after attaining majority purports to 
ratify his act of paying Bs. 1,000 for the horse, the ratification is of no 
effect; for the agreement to pay the price was void : the subsequent 
“ ratification ” therefore consists merely in making a promise without any 
consideration to let the seller retain the sum of Bs. 1,000. 


Minor as promisee or transferee. —A mortgage or other transfer 
of property in favour of a minor, who has advanced the whole of the con- 



1 Potts v Bell (1800). 8 T. K., Bangamzu Sathrurazu v. Maddura 

54 S. Basappa (1013), 24 Mad., L. J., 363. Of 

2 See Leslie Scott’s “Trading with the Infants Relief Act, 1874, (37, 38 


the Enemy: Effect of War on Con- Viet., c. 62) b. 1. 

tract ” (1914), London, p. 4. a Mohori Bibi v. Dharmodm Ohose 

3 Bank of Africa , Ltd. v. Cohen (1903), 30 Cal. 539. See also the oases 

[1909], 2 CL, 129. cited in the footnote to the first para- 

* Nmakoti Ptarayana Qhetty v. graph of the comment to 8. H. 
Xogalinga GJktti (1909), 33 Mad., 312 ; 
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sideration, is enforceable by him, or any other person on his behalf. 1 For 
the case where there is a completed transfer, is materially different from the 
case where there is only an executory contract. 1 

Similarly, a minor is capable of purchasing immovable property; 
and where such a purchase has been completed by execution and regis¬ 
tration of a sale-deed, he can sue to recover possession of the property 
purchased, upon tender of the balance of the purchase-money. Such a 
suit is not a suit for specific performance of a contract, and no question of 
mutuality arises. 2 

And inasmuch as there is nothing in the law to prevent a minor from 
becoming a transferee of immovable property, so a minor in whose 
favour a valid deed of sale has been executed is competent to sue for 
possession of the property conveyed thereby. 3 * * 6 

Contract on behalf of minors. —So too where the contract is 
entered into by adults, but the document is executed in the name of a 
minor, s. 11 has no application, and the transaction is valid. 1 Whether 
it will bind the minor is a different question. 

Minor defendant to suit.— Conversely a suit may be instituted 
against a minor bv name, it being the duty of the Court to appoint 
a proper person as his gaurdian ad literal 

Joint promisor with minor.— Where a minor and a person of full 
age jointly make a promise, the fact that the agreement by the minor is 
void under s. 11, does not affect its validity so far as the major pro- 


1 Raghavachariar y. Srinivasa Raghava 
Chatiar (1916), 40 Mad., 308 (*. b.). 
There is nothing to prevent a minor 
from being a promisee, tb., 325, see 
per Srinivasa Ayyangar, J. 

2 Narain Das v. Musammaf Dhania 
(1916), 38 AIL, 154 ; Mir Sarwarjan v. 
Fakhruddin Mahomed Chowdhuri (1911), 
39 Cal., 232; and Mohori Bibee v. 
Dharmodar Chase (1903), 30 Cal, 539, 
distinguished. Shib Lai v. Bhagwan Das 
(1888), 11 AIL, 244; Baijmdh Singh v. 
PaUn (1908), 30 AIL, 125 ; Vetayutha 
Chetty v. Qovindaswami Naiken (1907), 
30 Mad.1524 ;UlJat Raiv. Gauri Shankar 
(1911), 33 All., 057 ; Munni Kunwur 
v. Madan Gojtal (1915), 38 AIL, 62; 
BaTmnddin v. Ra.faqal Husain , 18 Indian 
Cases, 451, Raghunath Bakhsh v, Haji 


Sheikh Mahomed, 18 Ondh Cases, 115; 
and Muniya Konan v. Perumal Konan 
(1911), 24 Mad., L. J., 352, referred to. 

. Navakotti Narayana Chetty v. Logalinga 
Chetty (1909), 33 Mad., 312, dissented 
from. 

3 Munni Kunwur v. Mandat Gopctl 
(1916), 38 All., 62 ; Ulfat Rai v. Gauri 
Shankar (1911), 33 ALL, 657 ; Raghunaih 

Bakhsh v. Haji Sheikh Muhammad 
BaUliy 18 Oudh Cases, 115, referred to : 
Mohori Bibee v. Dhurmodus Ghost, (1903), 
30 Cal., 539 ; Navakotti Narayana Chetty 
v. Logalinga Chetty (1909), 33 Mad:. 
312, distinguished. 

* Meghan Dube v. Fran Singh (1907), 
30 All., 63. 

6 Bhagwan Bayed v. Par am Sukhjdas 
(1916), 39 All., 8. 
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mis or is concerned: one of two promisors cannot plead the minority, 
and consequent immunity, of the other, as a bar to the promised claim 
against, him. 1 

Estoppel. —On the question whether a minor can be estopped, 
under!; he Indian Evidence Act, s. 115, from setting up his minority, the 
Courts in India have taken divergent views, and the Privy Council has 
not expressed any opinion on it.. 2 The Bombay High Court has held 
that a minor may be estopped from denying bis majority; 3 the 
Calcutta High Court has, however, taken a different view. 4 The 
question is one rather of evidence than of contract, and the reader is 
referred to books on the law of evidence on the subject. 

Imposition of liability on minor. —The guardian of a minor 
cannot contract in the name of the minor, so as to impose on him a 
personal liability. 0 

English law. —The law in England is different from that laid down 
in s. 11. A minor’s contracts are in England voidable not void ; and a 
lunatic’s may depend upon the circumstance whether his lunacy is known 
to the other contracting party. 6 

See the paragraph of the comment to s. 231 below, headed “ Error 
in regard to person.” 

12. A person is said to be of sound mind 7 for the 
purpose of making a contract if, at the 

W fast is a sound . , , , ., r 

mind for the pur- time when he makes it, he is capable ol 
poses u£ conti acting. un ^ ers t an( iing it and of forming a rational 

judgment as to its effect upon his interests. 


1 JamnaBaiv. Vasanta Bow (1910), 31 
Mad. L. J., IB ; affirming, 34 Mad., 314. 

2 Motion Bibi v. Dharmodas (1903), 

30 Cal, m. 

3 Gcmeth Lula v. Bapu (1895), 21 
Bom., 198 y BodmaUb v. Bai Nahani 
(1917), 19 Bom. 1. B., 561. 

4 Dkurmo Das8 Ghose v. Brabmo 
butt ns 9S), 25 Cal 616 (per Jenkins, J.), 
affirmed 26 Cal 381. 

5 Wagheh Bajmnji v. Shekh Masludin 
(1887), II Bom., 551 <*. c.). 

^(Imperial Loan Co., Ltd. v. Stone 
[ U >2], J Q. B. # 599. 


7 Of. the Indian Evidence Act s. 118. 
The meaning of . the term “ idiot ” or 
“ lunatic ” in English law was examined 
with great earo by Holloway, J. in 
Tirumamagal v. 1Hamaswami (1863), 1 
Mad. H, C, R., 214 ; in the light of that 
judgment a person is not competent 
to contract under ss. 11 and 12 of the 
Indian Contract Act, merely because he 
has a glimmering of reason (e,g., that ho 
can repeat the alphabet or read what 
is before him, or bell his age or who- 
his parents are). 
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A person who is usually of unsound mind, but 
occasionally 1 of sound mind, may make a contract when he 
is of sound mind. 

A person who is usually of sound mind, but occasionally 
of unsound mind, may not make a contract when he is of 
unsound mind. 

Illuslratimis, 

(a) A patient- in a lunatic asylum, who is at intervals of sound mind, may 
contract during those intervals. 

(b) A sane man, who is delirious from fever or who is so drunk that he 
cannot understand the terms of a contract or form a rational judgment as to its 
effect on his interests, cannot contract whilst suoh delirium or drunken¬ 
ness lasts. 

COMMENT. 

As to a man who is drunk, his contracts are, in England, voidable. 2 
Presumably, in India the force of the contract would depend upon whether 
or not the other contracting party fraudulently took advantage of his 
mental state. 


13. Two or more persons are said to consent when 
»Consent ” they agree 3 upon the same thing 4 in the 


defined. 


same sense. 5 


1 Th© onus of proof in. such a case 
would, of course, be on the person sotting 
up the lucid interval : Ball v. Warren 
(1804), 9 Ves. Jun., 605, 611. 

2 Matthews v. Baxter (1873), L. R., 
8 Ex., 132 ; Molynmx v. Natal Land , etc. 
Oo. [1905], A. C., 555, 502. 

3 What the agreement is, has to bo 
decided from overt acts : see comment 
to ss. 2 and 13. 

4 Thus, they must agree on the identity 
of each other, and on the identity of the 
object with reference to which they are 
contracting: see comment. Thornton 
v. Memp*ton(18U), 5 Taunt., 786 : “ the 
contract must be on the one side to 
soil, and on the other to accept, one and 
the same thing.” An illustration of the 

T, ICA 


parties not agreeing upon the same thing 
in the same sense, is furnished by 
Dr. Paley; ‘Temures promised to the 
garrison of Sabas tea that if they would 
surrender, no blood should be shed. The 
garrison surrendered, and Temures buried 
them alive. Now Temures fulfilled the 
p romise in one sense ; and in the sense too 
in which he intended it, but not in the 
sense in which the garrison of Sabasfcea 
actual^ received it, nor in the sense in 
which Temures himself know that the 
garrison would receive it, which last 
was according to the sense in which ho 
was in conscience bound, to have per¬ 
formed it.” 

6 E.g. Nighlingdale v. Faizulla (1882), 
4 All., 334, 337. 


5 
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COMMENT. 

The section seems to be based upon Hannen, J.’s words “ It is 
essential to the creation of a contract that both parties agree to the 
same thing in the same sense.” 1 

Overt acta alone considered. —It must be observed, with reference 
to s. 13, that the law considers, and can consider, overt acts alone. 2 So 
that if A acts in such a manner, viz., utters or writes such words, that a 
reasonable person would interpret them as implying that A consents to 
a certain agreement, then A will be taken in law to have consented : 
the Courts will not embark upon the question whether or not A really 
intended to consent. Section 11 explains to what extent the consent 
mentioned in s. 13 must be real. 

“ If the parties took different views of what was intended, there would 
be no contract between them which could be carried into effect by rectify¬ 
ing the instrument.” 3 “ Thus,” said Hannen, J., 4 * “ if two persons enter 
into an apparent contract concerning a particular person or ship, and it 
turns out that each of them, misled by a similarity of name, had a different 
person or ship in his mind, no contract would exist between them : Raffles 
v. Winchelhaus ” 6 -—though, of course, one of the parties may be precluded 
by his own fault from saying that he had entered into the contract in 
a sense different to that in which it was understood by the other : 0 and 
with reference to error in regard to the person with whom the contract 
is made, the consent is not destroyed, nor is the contract annulled, unless 
“ the consideration of the person with whom I am willing to contract 
enters as an element into the contract which I am willing to make.” 7 


1 Smith v. Hughes (1871) L R., 6 
Q. B., 607, 609. 

2 “ If,” as Sir Wiilian Anson lias put 
it, “ he exhibits all the outward signs of 
agreement the law will hold that he has 
agreed ” * Contract, 155 (13th Ed.). Of. 
Wahidunnism v. Durgadass (1879), 5 Cal., 
39, and the Negotiable Instruments Act, 
a 20. And see comment to s. 2 above. 

3 Bentley v. Mackay (1862), 4 Be G. 
E. & J., 286 (per Turner, L. J.). See 
also the footnote to the word “ thing ’* 
in s. 13. 

4 Smith v. Hughes (1871), L. R., 6 

Q. B., 597, 609: the Court consisted 

of Cockbum, C. J., Black bum, and 

Hannen, JJ. ; see also Gundy v. Lindsay 
(1877), 3 App. Cas., 459. 


5 (1864), 2 H. & 0., 906. 

6 Thus in a case of sale by sample, 
the vendor by mistake exhibited a 
wrong sample, and ho was held to be 
bound by the contract: Scott v Litlledale 
(1858), 8 E. & B., 815. But see Megavj 
v. Molky (1878), L. K., Ii\, Vbl. II, 
(Com. Law) 530 noted in the footnote 
to the word “ mistake 51 in s. 20 below. 

? Gordon v. Street [1899], 2 Q, B., 641, 
647, per A. L. Smith, L. J,, citing 
Smith v. Wheatcroft (1878), 9 Ch. IX, 223 ; 
and Pothier, Traite des Obligations, s. 19. 
In Mahomedbhoy Puddumall v. Chittupul 
Singh (1893), 20 Cal., 854, the error was 
apparently not very different from a 
clerical error; and in Mitchell v. Lapage 
(1816), Holt. Rep., 253 (on which 20 




s. 13.] 


CONTRACTS AND AGREEMENTS. 


67- 


On the other hand, there is no such preclusion where the promisee knows 
of the mistake that the promisor is making. The question, whether, 
where the promisee knows that there is no real agreement between him 
and the promisor, he is entitled to insist that the promise shall he fulfilled 
in a sense to which the mind of the promisor did not assent, has sometimes 
arisen, and the judges have not agreed in the view they have taken. 1 

Mistaken expression . —Conversely, where there is merely a mis¬ 
taken expression but the parties are agreed upon the same thing, the mere 
verbal error will not affect the contract. 2 

Mistakes classified.— Sir William Anson points out 3 4 * 6 that four 
classes of matters are often confused in discussions on mistake, viz — 

(i) where there has been a mere error in the employment of the proper 

terms to express something on which the parties are genuinely 
agreed (in such a case the terms of the contract can he- 
rectified : (cf. the Specific Relief Act, s. 31) I 1 

(ii) where there has been no absolute and unqualified acceptance 

of the proposal, so that there has never been an agreement 
(cf. Indian Contract Act, s. 7); 

(iii) where one of the parties has been made to consent by misrepre¬ 

sentation or fraud or coercion ; and 

(iv) failure of consideration by one of the parties not being able to 

perform what he has promised. 

Where a blind or illiterate person, without being negligent, signs a 
-document, being told by a third party that its contents arc different from 
what they are, 3 or where a telegram is wrongly transmitted through the 


Cal., 854 is expressly grounded) Gibbs, 
C. J., said, “ if the defendant could shew 
any inconvenience which he has sustained 
by the inaccuracy of the broker, it might 
b ' an answer to the present action. 
Metcalf has misdescribed the names of 
his principals : and if by this mistake 
the defendant was induced to think that 
lie had entered into a contract with 
one set of men, and not with any other, 
and if owing to the broker, he has been 
prejudiced, or excluded from a set-off, 
it would be a good defence/’ 

1 Smith v. Hughe* (1871) L. R., 6 
Q. B., 597, 609 : the Court consisted 
of Coekburn, C. J., Blackburn and 
Hannen, JJ. ; see also Cundy v. Lindsay 


(1877), 3 App. Cas., 450. 

2 lonicles v. Pacific insurance Co. 
(1870) L. R., 6 Q. B., 674: there were 
two ships of tho name of Socraie and 
Socrates , but the parties intended to 
refer to the same. 

8 Contracts, Part II., Cli. VI., 1 ; see 
also Jenkins, C. J.’s suggestive judg¬ 
ment in Dagdu v. Bhana (1904), 20 Bom., 
420. 

4 This is referred to as “ mistake in 

expression” by Jenkins, C. J., in Dagdu 
v. Bhana (1904), 28 Bom., 420. 

6 Foster v. MacJcinon (1869), L. R.» 
4 C. P., 704. See the next xiaragraph of 
tho comment. 
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error of the telegraph clerk, 1 or where there is, without any negligence, 
a genuine mistake as to the identity of one of the persons contracting,, 
or as to the subject of the contract ( e.g where a ship has perished, and a 
contract is entered into with reference to it), there is no real consent 
and no contract arises. 

Mistake in connection with negotiable instruments * fraud.— 

In this connection three subsidiary points may be noted : First, where 
a person negligently signs a document, not being aware of its exact- 
contents, and not intending to contract in accordance with the actual 
contents of the document as they turn out to be, hia liability is 
different (a) where the document is a negotiable instrument and (h) 
where it is not. In the case of a negotiable instrument he owes 
a duty to subsequent- holders for value in good faith, and cannot 
set up his own negligence as a defence againft them. In the case, on the 
other hand, of documents that are not negotiable, he owes no such duty, 
and the person who wrongfully or fraudulently induces him to sign a 
document, cannot take advantage of his own wrong. 2 Secondly , 
where the executant of a document is misled as to the very nature of it, 
his position is different from his position when he knows generally what 
its contents are, and chooses to sign it without inquiring as to its exact 
effect. 3 Thirdly , where the attention of a party has been drawn only to a 
part of a document, it may happen that he is only asked to consent to 
one professed and designate term in it, and he is not to be bound by the 
whole. 4 


14. Consent is said to be free 6 when 
it is not caused by— 



(1) coercion, as defined in section 15, or 

(2) undue influence, as defined in section 16, or 


1 .Sc- Henkel v. Pape (1870), L. R., 1 Courier. Hem fry (1846), 3 Moo. L A 


6 Ex., 7 noted in foot-note to the word 44S, 464, (a sold note was altered and 


“proposal” in b. 7, above. 


initialled by a party but he was held 


“ Carlisle, etc., Bkg . Co. v. Bragg not bound by the whole of it which was 

[19.11], 1 K. B.. 489, 494 (per Vaughan not shown to him: a bought note 

Williams, J.); Howcttsm v. Webb [1908], being delivered to him according to 

1 Ch., 1 ; Foster \. McKinnon (1809), custom, which was in different terms). 

L. B., 4 C. P., 704. Of. Howatson v. Webb [1908], 1 Ch., 1. 

3 See per Fletcher Moulton, L. J., in 5 See s. 10, above, which provides 
Howatson v. Webb [1908], 1 Ch., 1 ; and that free consent is necessary for the 

per Buokley, L. J., in Carlisle , etc. Bkg. Co. formation for a contract-, 

v. Bragg [1911], 1 K. B. f 489. 
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(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

( 5 ) mistake subject to the provisions of sections 20, 

21 and 22. 

Consent is said to be so caused when it would not have 
been given but for the existence of such coercion, undue 
influence, fraud, misrepresentation or mistake. 

The effect of the five circumstances mentioned in s. 14 is explained 
in ss. 19, 19A, 20—22 below. See the Introductory Note to Chapter II. 

15 . “Coercion” is the committing, or threatening 

„ . „ to commit, any act 1 forbidden by the 

cleaned. Indian Penal Code, 2 or the unlawful 

detaining, 3 threatening to detain, any property, 4, to the 


1 A THREAT TO PROSECUTE is not of 

itself illegal; Flower v. Sadler (1882), 
10 Q. B. D„ 572, 576; Jones v. 
Merioneth Bitty. Socy. [1892], 1 Ch., 173. 
Bee Williams v. Bayley (1866), L. R., 1 
Eng. & Ir. App., 200, 220, for distinction 
between threat to prosecute, as coercion, 
and as consideration for a contract, 
(though as to English decisions see 
comment). As to false biprisonment, 
see Banda v. Banspal (1882), 4 All., 352 ; 
cf. Moung Shway v. Ko Byaw (1876), 

I Cal., 330 (v. o.) noted in footnote to 
the word * consequences * in s. 222 below. 

2 E.g., whore the relatives of a young 
Hindu widow obstructed the removal 
of her husband’s corpse, unless she 
consented to the adoption of a boy ; 
Ranganayakamma v. Alvxxr Seth (1889), 
13 Mad., 214. Of. the Indian Penal Code, 
h. 297 which is as follows : — 

“ 297. Whoever, with the intention 
of wounding the feelings of any person, 
or of insulting the religion of any person, 
or with the knowledge that the feelings 
of any person are likely to be wounded, 
or that the religion of any person is 
likely to be insulted thereby,— 

commits any trespass in any place of 
worship or on any place of sepulture, 
or any place set apart for the pf rformance 


of funeral rites or as a depository for 
the remains of the dead, or offers am 
indignity to any human corpse, o* 
causes disturbance to any person 
assembled for the performance of funeral 
ceremonies,— 

shall be punished with imprisonment 
of either description for a term which 
may extend to one year, or with fine, 
or with both.” 

3 Unlawful DETENTION OF PROPERTY 
is not roferred to in the Indian Pena! 
Code. 

4 Under English Law there is a distinc¬ 
tion between “ duress of, or menace to the 
person, and duress of goods. The former 
is a constraining force, which not only 
takes away the free agency, but may leave 
no room for appeal to the law for remedy: 
a man therefore is not bound by the 
agreement which he enters into under 
such circumstances: but the fear that 
goods may bo taken or injured does not 
deprive any one of his free agency, who 
possesses that ordinary degree of firm¬ 
ness which the law requires all to 
exert.” Consequently “ an agreement is 
not void because made under duress of 
goods;” Skeate v. Beale (1840), 11 
B. & C., 983, 990. 
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prejudice of any person whatever, 1 with the intention of 
causing any person to enter into an agreement. 2 

Explanation .—It is immaterial whether the Indian 
Penal Code 3 * is or is not in force in the place where the 
coercion is employed. 

Illustrations , 

A, on board an English ship on the high seas, causes B to enter into an 
agreement by an act amounting to criminal intimidation under the Indian 
Penal Code. 3 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an offence by the law of 
England, and although section 506 of the Indian Penal Code 3 was not in force 
at the time when or place where the act was done. 

COMMENT. 

The effect of coercion on a contract is given in s. 19 below. The 
present section merely defines coercion : “ in these cases there is a clearly 
marked, undisguised interference by one person, with the exercise of 
another person’s will, and this interference is effected in the most palpable 
manner. 5,4 

English law. —English decisions on “ pressure ” must be applied 
with caution : s. 15 is definite on the meaning of coercion, but “ pressure ” 
is indefinite. 5 See also the footnote to the word “ property 55 in s. 14. 

Compulsion by legal process. —Where money is paid under the 
compulsion of legal process, it cannot as a rule be recovered back, although 
the defendant finds that he has paid in error what he was not legally 


1 Thus the coercion mod not be 
committed on the contracting party 

himself, but on “ any person whatever ” 

3 It does not mean that nothing is 

coercion under the law of India, unless it 
is done with intent to cause any person 

to enter into an agreement: Kanhya Lai 
v. National Bank of India , Ltd. (1913), 
40 Cal., 598 (p. c.). Cf. Vulley Mahomed 
v. Dattubhai (1900), 25 Bom., 10, 19, 20. 
If counsel acting, for a client, who is 
alleged to be a lunatic, but believing the 
client to be of sound mind, consents to 
certain terms for the withdrawal of 


lunacy proceedings against his client, 
and so consents, influenced by fear of 
the inconvenience and disease likely to 
arise to his client from confinement, 
counsel’s consent ought to be considered 
as enforced by duress, and the client 
will not be bound: Cummxng v luce 
(1847), 11 Q. B., 112, 120. 

3 Act XLV. of I860. 

4 Cunningham and Shephard on Indian 
Contract Act, Introduction, p. vi (11th 
Ed.). 

5 Vulley Mahomed v. Dattubhai (900) r 
25 Bom., 10, 19. 
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bound to pay ; but where the defendant has been guilty of fraud, the case 
may be different: Ward <Sc, Co. v. Wallis. 1 See comment to s. 16 on 
undue influence in connection with crimiual proceedings. 

Additional illustration. —Money obtained under an agreement 
to stifle a pending liou-compoundable criminal prosecution .is 
money paid under coercion, and can be recovered back under s. 72, 
Wow . 2 

16 . (1) A contract 3 is said to be induced by “undue 

•• Undue influence ” influence” where the relations 4 sub¬ 
defined. sisting between the parties are such that 

one of the parties 5 is 6 in a position 7 to dominate the 
will of the other and uses that position to obtain an unfair 
advantage 8 over the other. 

(2) In particular and without prejudice to the 
generality of the foregoing principle, a person 9 


1 Ward v. Wallis [1900], 1 Q. B., 
670. 

2 Muthuvcerap'pa v. Ramaswa m i (1917), 
40 Mad., 285 ; Bound v. Grim wade (1888). 
39 Ch. D., 605; Williams v. Hedley 
(1807), 8 East-., 378; Unwin v. Leaper 
(.1840), 1 M. & G., 747 ; cf. Moulvi 
Makammad Ismail v. Samuel AH 
Bhuiyan (1915), 20 Cal. W. N„ 946. 
See, however, Lawson Paragon Co. v. 
MacPhari [1914], S. C., 73, noted as an 
“ additional illustration ” in the comment 
to s. 23 below. 

3 On the question whether s. 16 is 
exhaustive, see comment. 

1 The section speaks of the relations 
subsisting between the parties see the 
paragraph of the comment to 8. 16 
headed “ common relations giving rise to 
undue influence. M 

5 Where the undue influence is 
EXERTED BY A STRANGER to the contract 
without the knowledge of the party, in 
England, the contract cannot be set aside. 
Of. Bentley v. Mackay (1862), 31 Beav., 
v T^oake oi\ Contracts, 6th Ed., 
jug 1 ixolie Abr. 688; Huscornb 


v. /Standing (1607), Cro. Jac., 187 : Smith 

v. Monteith (1844), 13 M. & W., 427. 

Cf. Palsford v. Richard (1853), 17 Beav., 

87, 95, 96, as to fraud by- stranger*; 

and see footnote to the word “ party ” 
in s. 17 below. 

6 When once the relation is estab¬ 
lished to exist, it will be presumed to 
continue; see comment, and Rhodes 
v. Bate (1866), L. R., 1 Ch. App., 
252. 

7 The relations which place one party 
in a position to dominate over another, 
am those illustrated in illustrations («), 
(6), & ( c ) to s. 16, viz., father and son, 
medical attendant and patient, money * 
lender and debtor; see also footnote to 
the word “ relations ” in sub-s. (1) of 
a. 16 ; arid comment to s. 16. 

8 On the meaning of “ obtaining an 
unfair advantage ” see comment. 

9 As to creditors being in a position 
to dominate the will of the debtors, see 
Ganesh v. Vishnu (1907), 32 Bom., 37 ; 
Chatring Moolchand v. R. H. Whitchurch, 
ib 208, 
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is deemed to be in a position to dominate the will of 
another— 

(a) where he holds 1 a real or apparent authority 

over the other, or where he stands in- a 
fiduciary 2 relation to the other, 3 or 

( b ) where 4 he makes a contract with a person whose 

mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental 3 
or bodily distress. 5 

(3) Where a person who is in a position to dominate 
the will of another, enters into a contract with him, and the 
transaction appears, on the face of it or on the evidence ad¬ 
duced, to be unconscionable, the burden 6 of proving that such 
contract was not induced by undue influence shall lie upon 
the person in a position to dominate the will of the other. 7 


(1907), 32 Bom., 37, 42. 

4 Clans© (6) is only an illustration 
of clause (a): Ganesh v. Vishnu (1907), 
32 Bom., 37, 42. 

5 One class of persons who are 
presumed by a series of judicial decisions, 
to bo,liable to undue influence, consists 
of pardanashin women : see footnote to 
the word “ relations ” in s. 16 (1), and 
the paragraph of the comment to s. 16 
under the heading “ common relations 
giving rise to undue influence.” 

6 Cf. the Indian Evidence Act, s. Ill, 

which is as follows : “ Where there 

is a question as to the good faith 
of a transaction between parties, one of 
whom stands to the other in a position 
of active confidence, the burden of prov¬ 
ing the good faith of the transaction 
is on the party who is in a position of 
active confidence.” See also Indian 
Trusts Act s. 88. 

7 Onus r in O'Rorke v. Bolingbroke 
(1877), 2 Eng. & Ir. App., 814* 834 it was 
held by Lords Black’ rn and 

(Lord Hatherby, diss.^ 

had fully satisfied the onus , 


1 When once the relation is estab¬ 
lished to exist, it will be* presumed to 
continue; see comment, and Rhodes v. 
Bale (1866), L. IL, I Ch. App., 252. 

2 Fiduciary relations are of many 

types; “ they extend,” said Fletcher 

Moulton, L. J. (as he then was), “ from 
the relation of myself to an errand boy 
who is bound to bring me back my chango, 
up to the most intimate and confidential 

relations which can possibly exist 
between one party and another, when 
the one is wholly in the hands of the other 
because of his infinite trust in hirn.” 
He points out however that all such 

fiduciary relations do not give rise to 
the rule in this clause: Re Comber; 
Comber v. Comber [1911], 3 Ch., 723, 
728. 

® E.g,, ** if, as a result of poverty, the 
defendant’s mind is so incapacitated by 
mental distress, that he was practically 
at the mercy of his lender, and the latter 
was on that account able to impose 
upon the defendant what terms he liked ; 
such a case might fall both under clause 
<1) and clause (2) ”: Oanesh v. Vishnu 
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Nothing in this sub-section shall affect the provisions 
of section 111 of the Indian Evidence Act, 1872. 1 


Illustrations . 

(a) A having advanced money to his son, B, during his minority, upon B\s 
coming of age obtains, by misuse of parental influence, a bond from B for a 
greater amount than the sum due in respect of the advance. A employs undue 
influence. 2 

(b) A, 3 a man enfeebled by disease or age, is induced, by B’s influence 
over him as his medical attendant, to agree to pay B an unreasonable sum 4 
for his professional services. B employs undue influence. 3 

(c) A, being in debt to B, the money-lender of his village, contracts a fresh 
loan on terms which appears to be unconscionable. It lies on B to prove that 
the contract was not induced by undue influence. 

(d) A applies to a banker for a loan at a time when there is stringency in 
the money market. The banker declines to make the loan except at an unusually 
high rateof interest. A accepts the loan on these terms. This is a transaction 
in the ordinary course of business, and the contract is not induced by undue 
influence. 

COMMENT. 

Undue influence is a less palpable mode of interfering with free 
consent than coercion (s* 15), 

Alterations in the law. —The present s. 16 was substituted for 
the original s. 16 by the Indian Contract Act Amendment Act, YI. of 1899, 
which came into force on 1st May, 1899, and is to apply to every 
contract in respect of which any suit is instituted, or which is put in 
issue in any suit after the commencement of that Act. 

The repealed section was as follows : 

“ Undue Influence 1 “ 16. Undue influence is said to be employed in 

defined. the following cases :— 

“ (1) When a person in whom confidence is reposed by another, or 
who holds a real or apparent authority over that other, makes use of such 
confidence or authority for the purpose of obtaining an advantage over 
that other which, but for such confidence or authority, he could not have 
obtained. 


(Tamara sherri) Surthcr Andarjanam v. 
M. Vasudevan (1881), 3 Mad., 215; 
Khalija v. Ismail (1889), 12 Mad., 380; 
Lobe, Indar Singh v. Rup Singh, (1888), 

11 All., 118. 

* Act. 1. of 1872. 

2 See also Lakshin Doss v. Hoop Loll 
*(1907), 30 Mad., 169; but no undue 


influence was presumed in the case of a 
gift from a daughter to a mother ; 

Ismail Mussajee v. Hafiz Boo (1906), 
33 Cal, 773 (r. o.). 

3 Dent v. Bennett (1839), 1 My. & Cr., 
269. 

4 In Dent. v. Bennett (1839), 4 My. 
& Cr., 269, 272, £25,000 were promised. 
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<f (2) When a person whose mind is enfeebled by old age, illness, or 
mental or bodily distress, is so treated as to make him consent to that 
to which, but for such treatment, he would not have consented, although 
such treatment may not amount to coercion.” 

The section considered.— Section 16 defines undue influence. 
Section 19A lays down its legal effect. [See also the Specific Relief Act, 
Act I of 1877, ss. 22, 28 sub-ss. (a) and (&).] 

Sub-section (1) of s. 16 explains undue influence, with reference to 
two considerations 

I. The relations 1 subsisting between the parties must be such 
that one of them is in a position to dominate the will of the 
other. [This is illustrated in sub-s. (2) from two points of 
view — 

(а) with reference to the person who exercises undue influence,— 

who may, 2 — 

(i) hold a real or apparent 3 authority over the other ; or 

(ii) stand in a fiduciary relation to the other; 

(б) with reference to the person influenced, who may be, — 

temporarily or permanently affected by reason of age, 
illness, or mental or bodily distress.] 

11. The use of such position to obtain an unfair advantage 4 
over the other; [viz., when the transaction appears on the 
face of it, or on the evidence adduced, to be unconscionable,— 
sub-s. (3)]. 

Burden of proof —In addition to the above, the section lays 
down the important rule of evidence contained in sub-section (3) 
Sub-section (2) may also, in a way, be considered to consist of a 
rule of evidence, indicating, as it does, two important methods in 
which it may be proved that one of the parties was in a position 


1 As, c.jy., the father over the son 
(860 illustration (a) to s. 16) or medical 
attendant over the patient (illustration 
{b) to s. 16). See footnotes to s. 16. 

2 It is not to bo understood that 
there is no undue influence when the 
parties do not fall within the term 
of clause (a) or (b) of sub-s. (2). In 

cases Other than those covered by these 

two clauses, the burden of proof would 


be on the person alleging undue influence 
see. Smith v. Kay (I860), 7 H, L. 0., 
750 (where an older man had acquired 
influence). 

3 E.g., a money-lender and his debtor : 
see illustration (c). 

4 The unfair advantage may result 
in a gift being made to the dominating 
party. 
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to clonutuiljC the will of another. Sub-section (3) is .the only clause 
[of the section] which refers to unconsiderable bargains, and in apply¬ 
ing the provisions of the section, it will bo seen that it is only when 
the lender is in a position to dominate the will of the borrower that 
a presumption arises that a transaction which on the face of it appears 
to be unconscionable, was induced by undue influence.” 1 In cases also 
where one of the parties is not in a position to dominate the will of the 
other, the existence of undue influence may be proved, but the burden is 
then on the person alleging that it was exerted. 2 

Operation of the section. —On reference to the first sub-section, 
it will appear that under the section, ultimately it has to be proved that 
“ an unfair advantage ” has been obtained by one party over the other. 

“ Unfair advantage,” explained. —“ The term unfair advan¬ 
tage,’ ” said C'handavarker, J., “ is used as meaning an advantage obtained 
by unrighteous means.” 3 Lord Davey paraphrases the expression 
—following the language of Lord Selborne,—as “ an unconscientious use 
of power arising from the circumstances and conditions of the contracting 
parties.” 4 Lord Selborne’s words 5 may themselves be traced to Lord 
Hardwicke’s celebrated judgment in the Earl of Chesterfield v. Janssen* 
Lord Selborne says : “ These changes of the law (viz., repeal of the Usury 
Laws, 30 & 31 Viet. c. 4) have in no degree whatever altered the onus 
probandi in those cases which according to Lord Hardwick* raise ‘ from 
the circumstances or conditions of the parties contracting—weakness on 
one side, usury on the other, or extortion or advantage taken of that 
weakness, ’—a presumption of fraud. Fraud does not here mean deceit 
or circumvention ; it means an unconscientious use of the power arising 
out of these circumstances and conditions ; and when the relative position 
of the parties is such as primA facie to raise this presumption, the trans¬ 
action cannot stand, unless the person claiming the benefit of it, is able to 
repel the presumption by contrary evidence, proving it to have been in 
point of fact, fair, just and reasonable.” 5 Later, his Lordship refers to the 
onus as “ the burden of justifying the righteousness of the bargain.”" 


1 DebiSahai v. Ganga Sdhqi (1910), 
32 All., 589. 

2 Sm ith v. Kay (.1859), 7 H. L. C., 750. 

3 Oanesh y. Vishnu (1907), 32 Bom , 

37, 45. “ Those who meddle in such 

transactions, 1 ' said Lord Eldon in 
Gibson v. Jeyes , 6 Ves., 260, 276, “ take 
upon themselves the whole proof that 
the thing is righteous.’ 1 


* Dhanijpal v. Maneshur (1906), 28 
All., 570, 580 (p.c.); 33 T. A., 118, 125. 

5 Ayhsford v. Morris (1873), 8 Ch. 
Appv, 484, 490, 491, 492. The passage 
is cited in Moothoormohon v. Soortmlro 
(1876), l Cal, 108, 121. 

« (1750), 2 Ves. Sen, 125; 3 Atk., 
301 ; 1 Wh, & Tu., L. C., 303. 
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Undue influence explained. —The following from a charge to the 
jury by Lord Penzance (then Sir J. P. Wilde) may serve as a description 
of undue influence : “ To make a good will, a man must be a free agent. 
But all influences are not unlawful. Persuasion, appeals to the affections, 
or ties of kindred, to a sentiment of gratitude for past services, or pity 
for future destitution, or the like—these are all legitimate, and may fairly 
be pressed on the testator. On the other hand, pressure of whatever 
character, whether acting on the tear or hopes, if so exerted as to over¬ 
power the volition without convincing the judgment, is a species of 
restraint under which no valid will can be made. Importunity or threats 
.such as the testator has not t he courage to resist, moral command asserted 
and yielded to for the sake of peace and quiet, or of escaping from distress 
of mind or social discomfort, these, if carried to a degree in which the 
testator’s judgment, discretion, or wishes are overborne, will constitute 
undue influence, though no force is either used or threatened. In a 
word, the testator may be led but not driven, and his will must be the 
•offspring of his own volition and not the record of some one else’s/* 1 

Question of undue influence how determined —The judgment 
-of the Privy Council in Mahomed Biiksh Khan v. Hosseini Bibi , 2 delivered 
by Lord Macnagh ten, explains how the question whether undue influence 
has been exerted is determined in the Courts. (The numbers are put 
in by me, for greater clearness) :— 

“ Was the deed executed under such circumstances,’ 5 asked Lord 
Macnaghten, “that it ought not to be allowed to stand? 
Duress and coercion may be laid out of consideration. . . . But 
there remains the more subtle form of undue influence. . . , 
Where undue influence is alleged, it is necessary to examine very 
closely all the circumstances of the case. The principles are always 
the same, though the circumstances differ; and as a general rule the 
same questions arise, (1) The first and practically most important 
-question is, was the transaction a righteous transaction,—that is was 
it a thing which a right-minded person might be expected to do. 

. . (2) Then comes the question,” he proceeds, “ was it an 
improvident act ? That is to say, does it suggest the idea that the 
lady was not mistress of herself, and not in a state of mind to weigh 
what she was doing i ... (3) Then, was it a matter requiring 

a legal adviser ? What could have been simpler than what she 


1 HaU Y. Hall (1868), 1 P. & D., 2 (1888), 15 Cal, 685, 698 

481. (p.c.). 
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desired to do ?' . . . * (4) “ Lastly did the intention of making the 
gift originate with Shahjadi (the donee) ? ” 

In Dhanipal Das v. Raja Maneshar 2 Lord Davey said 1 2 3 (1) that 
though the respondent was (under the Oudh Land Revenue Act, 1876), 
left free to contract debt, yet (2) he was under a peculiar disability, and 
placed in a position of helplessness, by the fact of his estate being under 
the control of the Court of Wards; (3) their lordships “ must assume 
that Anseri Lai. who had .known the respondent for some fifty years 
was aware of it ; 4 5 and (4) from the last two circumstances the Privy 
Council “ were of opinion that the position of the parties was such that 
Anseri Lai was in a position to dominate the will of the respondent 
within the meaning of the amended s. 16 of the Indian Contract Act.” 
Then, his lordship proceeds, “ It remains to be seen whether Anseri Lai 
used that position to obtain an unfair advantage over the respondent.” 

Origin of the rule as to undue influence : English law.— -In 

England the doctrine of undue influence seems to have grown out of the 
necessity of grappling with (1) insiduous forms of spiritual tyranny, 4 
and (2) with the infinite varieties of fraud. 6 

Common relations giving rise to undue influence in India. — 

The section speaks of the relations subsisting between the parties. 6 


hard of man of business, the relations 
are, it would seem, such as to satisfy the 
section. See also Dhanipal Das v. Raja 
Maneshar Bakhsh (1006), 28 All., 570; 

33 I. A., 118,. 126, as explained in 

Sundar Koer v. Sham Krishen (1906), 

34 Cal., 150: 34 I. A., 9, 15, 16; and 
Mahomed Baksh Khan v. Hosseini Bibi 
(1885), 15 Cal., 685, 689, whioh are 
reforrod to more, fully in the comment. 
In Chcdambara Cketty v. Renja Krishna 
(1874), 1 I. A., 241; 13 Bong., L. R. 
(P. c.), 509; Ram Coomar Coondoo v. 
Chunder Cant (1876), 2 Cal., 233 : 4 I. A., 
23; Kunwar Ram Lai v. Nil Kant 
(1893), 20 I. A. , 112, 115 ; Rajah MoJcham 
Singh v. Rajah Rup Singh t ib ., 127, 136, 
137 ; Chunni Kuar v. Rup Singh (1888), 
11 All., 57, the persons concerned were 
needy litigants, and the circumstances 
were examined as to whether the bargains 
wore unconscionable. The Dek- 
khan Agriculturists Act, XVII. of 1879 


1 It need hardly bo said that the 
method in which his Lordship examines 
these questions is most instructive to the 
student, and useful to the practitioner. 
It is omitted hero out of considerations 
of space. 

2 (1906), 28 Ail., 670: 33 I. A., 118. 

3 The various considerations adverted 
to are numbered, to draw more pointed 
attention to them. 

4 On tho importance of this knowledge 
see O y Rorke v. Bolingbroke (187 /), 2 App. 
Cas., 814, 835. 

5 AUcard v. Skinner (1887), 3 Ch. T)., 
145, 181, 183; Mannu Singh v. Umadah 
Pande (1890), 12 All., 523, is an Indian 
case of a spiritual gum and his disciple. 

6 Where e, g ., the aggrieved party is a 
fabdanashxn woman: see Kamini v. 
Kali (1885), 12 Cal., 225, 238, 239 
(p. c.); or an expectant heir : Bey non 
v. Cook (1875), L. R., 10 Ch. App. 
389, 391n.—and the other party is 




78 


THE INDIAN CONTRACT ACT. 


[Ch. II. 


Illustrations (e) and (d) refer to a relation which unfortunately is very 
prevalent in India, and which often, but riot invariably, may permit one 
to dominate the will of the other, viz., debtor and money-lender. 1 
Urgent need of money does not, however, of itself, make the borrower 
subject to undue influence. 2 Other cases in India are those of a poor 
woman and her mooktear , 3 or an illiterate woman and her confidential 
manager, 4 or generally between a legal or medical adviser and his 
client, and in particular in case there is a gift from the client. 5 Where 
pardamshin women are concerned, it is not enough to show that no 
coercion, as defined in the Indian Contract Act, or duress, as known to 
English law, has been exercised for obtaining their consent but in order 
that the contract may be upheld, it has to be shown that no undue advan¬ 
tage was taken of the pardanasliin’s position ; and this is generally done 
by showing that she understood the nature of the transaction: that 
she knew it, is shewn by the fact that she had “ independent advice.” 7 
But in one case it has been held that it is not enough to prove that the 
borrower acted under advice in order to preclude relief on the ground 
of undue influence. 8 The doctrine is not extended to the case of 
women who are not strictly in seclusion. 9 A number of other similar 


recognises agriculturists as requiring 
the protection of the Court from money¬ 
lenders; see also Lalli v. Ram Prasad 
(1886), 9 All., 74, Conversely, money¬ 
lenders are considered in England as a 
peculiarly dangerous species of creatures, 
so as to entitle every ■ person dealing 
with them to a degree of protection: 
cf. the Money Lenders Act, 1900. 

1 Many cases have been decided 

on the relation of money-lender and an 
oppressed debtor i see, e.g., Balkishin 
v. Madar (1907), 29 All., 303; Ranee 
Anapurni v. Swamimtha (1910), 34 

Mad., 7; Dhanipal v. Maneshar (1906), 
28 AH., 570. 

2 Sundar Kcer v. Ral Sham Kishen 
{mi), 34 Cal., 150; 34 L A., 9. 

3 Pushong y» Mama Hahvani (1868), 
1 Bong. L. R. (a. o.), 95. 

4 Wajid Khanv. Ewaz All (1891), 18 
CaL, 54p. 

6 Rajah Papamma Row v. Silara- 
mayya (1895), 5 Mad. L. J„ 234, following 
Liles v. Terry [1895], 2 Q. B., 679, where 
-the necessity of giving to the client inde¬ 


pendent legal advice is insisted upon. 
Shamaldhone Dull v. Lakshiwani Debi 
(1908), 26 Bom., 689. 

6 Buchi Ramayya v. Jagapalhi (1884), 
8 Mad., 304. 

7 Oiresh (thunder Lahiree v. Musst. 
BhuggcbvUy Debia (18^0), 13 Moo. I. A., 
419; Tacoordas Tewari v. Nawab Sped 
AH (1874), 1 I. A., 192 ; Ash gar Ali v. 
Delross Banoo Begum (1877), 3 Cal, 
325 (p. o.); Sudisht Lai v. Musst. 
Skeobaral Koer (1881), 7 All., 245 (p. o.) ; 
Shambhati Koeri v. Jago Bibi (1902), 
29 Cal, 749 (p. o.); Sajjad Husain v. 
Wazir Ali (1912), 34 All., 455 (p. a); 
Slmmati Kamini Soondari Chowdharani 
v. Kali Prosunno Ghose (1885), 12 Cal, 
225 (p. o.) ; Behan Lai v. TIabiha Bibi 
(1886), 8 All, 267 ; Annoda Molmn Itoy 
v. Bhuban Mohini Debi (1901), 28 Cal., 
540. 

8 Ranee Annapurni Nachiar v. 
Swaminatha CJiettiar (1910), 34 Mad., 
7. 

9 Hodges v. Dehli di London Bank 
(1900), 23 All. 137 (p. c.). 
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relations have been considered with reference to the question of undue 
influence. The cases are collected in the footnote. 1 

Stranger exerting undue influence, —See the footnote to the 
word ‘parties’ in the first sub-section of s. 16, on. the question whether 
the rule contained in the section conies into operation where undue 
influence is exerted by a stranger to the contract. 

Criminal proceedings. —As between parties who do not stand 
in such a relation that a presumption of undue influence arises from the 
relationship itself, undue influence was not inferred from the mere 
fact; that criminal proceedings were pending at the time that a submission 
to arbitration was made. 2 As to compulsion by legal process see Ward 
v. Wilson 3 which is noted in comment to s. 15 above. 

Presumption of continuance of undue influence.-— There is a 
presumption of continuance of confidence, once established, or as Turner, 
L. J., said in Rhodes v. Bate : 4 “ I think that when a relation of confi¬ 
dence is once established, either some positive act or some complete case 
of abandonment must be shewn in order to determine it. The mere fact 
that the relation is not called into action, is not 1 think, sufficient of 
itself to determine it, for this may well have arisen from their having 
been no occasion to resort to it.” 4 

Burden of disproving undue influence how discharged : inde¬ 
pendent advice.— One method of discharging the burden placed on the 


1 Hugucnin v. Basdey (1807), 14 Vos., 

273 1 Wh. & Tu., 259 (clergyman and 

widow); Allcard v. Skinner (1887), 3 Ch. 
D., 145 (spiritual director and confessor); 
Sited Prasad v. Parbhu Lai (1888), 10 All., 

4 ; Wajid Khan v. Ewag Ali Khan (1891), 
18 Cal., 545 (p. c.) (managing agent); 
Raghunath v. Vaijimndas (1906), 30 
Bom., 578, 589 (trustee and c. q. tr.) ; 
Kirjpa v. Samsuddin (1903), 25 All., 284; 
Liles v. Terry [1895], 2 K. B., 679 
(solicitor and client ); Subborayudu v. 
Kotnya (1892), 15 Mad., 389 (vakil and 
client); Harivalabhdas v. Bai Jiwanji 
(1902), 4 Bom. L. R., 469 (managing 
clerk of solicitor and the client); R. A. 
Pud'ong v. Munia Halwani (1868), 
1 Bong. L. R. (a. o.), 95 (mooktear and 
client) ; Mannu Singh v. Umadut Pande 
(1890), 12 All., 523 (guru or spiritual 
adviser and pupil) ; Bank of Montreal 
v, Stuart [1911], A. C., 120 (husband not 


in a position to dominate over wife); 
but cf. Bugloj Ruhorm v. Shumsooenimi 
Begum (1866), 11 Moo. I. A., 551 ; 
Behari Lai v. Ilabiba Bibi (1886), S All., 
267 ; Bischoffs Trustee v. Frank (1903), 
89, L. T., 188, and the cases there referred 
to by Wright, J. ; and Turnbull v. Duval 
[1902], A. C., 429 ; Chaplin v. Brammall 
[1908], 1 K. B., 233 ; Raja Promodh 
Nath v. Kenoo Mullah (1908), 8 Cal. 
L. J., 135 (landlord is not in dominating 
position over tenant). 

2 Qobardhan Das v. Jai Kishen Das 
(1900), 22 All., 224 and see Jones v, 
Merionethshire Bldg . Socy. [1892], 1 Ch., 
173. See however s. 19A ill ( a ), and 
KUsowji Tulsidas v. Hurjuun Mulji 
(1887), 11 Bom., 702. 

3 [1900], 1 Q. R., 675. 

4 Rhodes v. Bate (1866), L. R„ 1 Ch., 
App„ 252, 260. 
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dominating party is by showing that the other party had “ independent 
advice.” In regard to this, Moulton, L. J., said: 1 “ Again and again 
we have had it said, the lady did not have competent and independent 
advice; and it seems to be based on the fact that the solicitor did not 
say to her, I advise you to do it, or I would not advise you to do it. In 
my opinion that is not by any means necessary for the purpose of advice. 2 
I think that a solicitor best gives advice when he takes care that the 
client understands fully the nature of the act and the consequences of 
that act. He i3 not bound to say * I will advise you to do it; or ‘ if I 
were you I would do it; ’ or 4 if I were you I would not do it. Nothing 
of that kind is necessary for competent and independent advice. All 
that is necessary is that some independent person, free from any taint of the 
relationship, or of the consideration of interest which would affect the act, 
should put clearly before the person what are the nature and the consequences 
of the act? It is for adult persons of competent mind to decide whether 
they will do an act, and I do not think that independent and competent 
advice means independent and competent approval? It simply means 
that the advice shall be removed entirely from the suspected atmosphere; 
and that from the clear language of au independent mind, they should 
know precisely what they are doing. Of course when I say this I am 
referring only to adults who are competent to form au opinion. When 
a man takes upon himself the responsibility of advising those who are 
not adults, who are not persons capable of managing their own affairs, in the 
broadest sense of the word, other conditions may arise; 3 but in this case 
I am quite satisfied that if it bad been necessary to shew that the mother 
had competent and independent advice the evidence of the lawyer shews 
that she had.” 3 

Inadequacy of price. —Under the second of the four questions 
put by Lord Macnaghton in the case already cited 4 (see the paragraph, 
of the comment to s. 16 headed 44 question of undue inflence how deter¬ 
mined ”) falls the question of the adequacy or inadequacy of consider¬ 
ation, as to which see s. 25, explanation 


1 Re Coomber, Coomber v. Coomber 
[1911], 1 Cii., 723, 729, 730. 

* “Independent outside advice which 
is an essentially different thing from 
independent outside control ”: Lord 
Shaw of Dumfermline in Kali Bakhsh 
Singh v. Bam Gopal Singh (1913), 411. A, 
23, 31 5 36 All, 81, 91. 

3 The Italics are mine. 


4 Mahomed Buksh Khan v. Hosseini 
Bibi (1888), 15 Cal., 685. 

5 The law had been similarly expound¬ 
ed by Wostropp, J. in Kedari bin Bam 
v. Atmaram Bhat. (1865). 3 Rom- H. C. E., 
11; and that exposition is still good law 
though the Act has been amended: 
Bhimbat v. YeMwantrao (1900), 25 Bom., 
128. 
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Whether the section is exhaustive. —The question has also 
been raised whether the section is exhaustive so as to exclude the operation 
of those principles on which English Courts of equity have been relieving 
against unconscionable bargains. It has been held in Allahabad that 
section 16 does not preclude the Court from setting aside a contract as 
an unconscionable bargain, even where the circumstances do not show 
that any undue influence within the terms of s. 16 has been executed. 1 
Macleod, J., has collected the authorities on the point, and is apparently 
inclined to think that under the Privy Council decisions the law of 
relieving from unconscionable bargains must be taken only from s. 16, 
though his Lordship does not appear to have expressed a very definite 
opinion on the point. 2 

The section and English decisions.—It is submitted that the 
law laid down in s. 16 must be followed in India in preference to English 
decisions : but that, in fact, there is no great difference between the English 
law and s. 16, inasmuch as in England too “the more subtle form of 
undue influence 5,3 is generally considered to have power to permeate 
only into those transactions 4 in w hich the complaini ng party is an expectant 
heir, or some such person whose weakness or inexperience touches the 
heart of the Court of Chancery. 6 Thus, Lord Davey said, in Dhanipal Das 


1 Balkishandas v. Madan Lai (1907), 
29 All., 303, 307, per Knox, J., who 
howevor proceed h to state that the 
contract was primd facie oppressive, and 
extortionate, and such as a man of 
ordinary sense and judgment cannot be 
supposed likely to give his free consent 
to (cf. Lord Macnaghten's first point 
set out in the comment above); Kir pa 
Ram v. Sammddin (1903), 25 All., 284 
(Stanley, C. J., and Burkitfc, J., held that 
an exorbitant rate of interest was 
sufficient to make the dealing unconscion¬ 
able, and that this alone was sufficient 
to allow r the Court to disregard the 
contract,— ml quaere) : these two deci¬ 
sions purport to proceed on Kamini 
Sundari v. Kali Prossunno (1885), 12 
Cal., 225, 238, 239 (p. c.) where the 
Privy Council applied the doctrine 
laid down in Beymn v. Cook (1875), 

L. B., 10 ('ll. App., 389, 391 n., per Jessel, 

M. R, But the decisions of the Master of 
the Rolls and the Privy Council were 
based on the fact that the contracting 

T, ICA 


party was an expectant heir, and 
a pardanishin lady, respectively, and 
in the Privy Council case the other 
contracting party was the mukhtar 
of the lady; so that the terms of s. 16 
were satisfied. 

2 Chairing Mookliand v. R. If. White- 
church (1907), 32 Bom., 208, 211, 212. 

3 Per Lord Macnaghten, Mahomed 
Bukhsh Khan v. Bomini Bibi (1888), 
15 Cal., 085, 698. 

4 On its being the highest policy of 
the law that contracts should be enforced, 
see Printing Co. v. Sampson (1875), 
19 Eq., 465. See also Umesh Chandra 
Khashnavis v. Colap Lai Musiafi (1903), 
31 Cal., 233; Wilton & Co . v. Osborne 
[1901], 2 K. B., 110; Mackintosh v. 
W ingrove (1877), 4 Cal., 137. 

6 See, e.g., Beynon v. Cook (1875), 
L. R,, 10 Ch. App., 389; Kamini 
v.'Kali (1885), 12 Cal., 225 ; and cf. 
Bari v. Ramji (1904), 28 Bom., 371, 
376, 377, where though Jenkins, C. J., 
leaves the question undecided whether 

6 
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v. Raja Maneshar BaJchsh Singh : x u The Subordinate Judge was wrong 
in deciding the case in accordance with what he supposed to be English 
equitable doctrine; he ought to have considered the terms of the amended 
s. 16 only, He also mistook the English law. Apart from a recent 
statute 2 an English Court of equity could not give relief from a transaction 
or contract suing on the ground that it was a hard bargain 3 except perhaps 
when the extortion is so great as to be of itself evidence of fraud, which is 
not this case. In other cases there must be some other equity, arising from 
the position of the parties, or the particular circumstances of the case 

Penalties and unconscionable bargains. —In some cases the 
Courts have not, perhaps, kept in mind the distinction between relieving 
against a penalty under s. 74, below, and setting aside a contract on the 
basis of its having been obtained by undue influence. 4 Apart from these 
two considerations, a contract cannot, it seems, be easily set aside on the 
mere ground that it is unconscionable, except on the grounds referred to 
in the judgment of Lord Davey, which has been cited above, in the 
paragraphs headed “question of undue influence how considered/’ and 
u the section and English decisions. 5 / 

17 . “ Fraud ” 5 means and includes any of the fol- 


Fraud ” defined, lowing acts committed by a party 6 to a 



a. 16 exhaustive, yet he arrives at the (1007), 31 Bom., 348 ; Mackintosh, v. 

conclusion that the result of applying Hunt (1877), 2 Cal., 202, explained in 

English law would (in that case) bo the Mackintosh v. Wingrove (1878), 4 Cal., 

same as that of applying s. 16 ; 137; Mothoormohun Roy v. Soorendro 

Balkislian v. Madan Lai (1907), 29 AIL, Narain Deb (1875), 1 CaL, 108. 

303, and Poona Doongra v. Gillespie 5 Cicero’s definition of fraud, fdiud 
(1907), 31 Bom., 348 (per Davar, J.,) aimulatum, aliud actum, De Ofliciis I, 3 

seem to have gone beyond the law c. 14, is cited in Lee v. Jones (1864), 17 

in granting relief; ef. also Ranee Anna- C. B. (n. s.), 482, 495, as among the 

purni Nachiar v. Swaminatha Chetliar oldest definitions of fraud in contract. 

(1910), 34 Mad., 7. '‘ Fraud in law consists in knowingly 

1 (1906), 33 I. A., 118, 127: 28 AIL, asserting that which is false in fact°to 

570; Maneshui v. Shadi Lai (1909), 31 the injury of another” : Polkill v. Walter 

AIL, 386; ef. Surnfar Koer v. Sham (1832), 3 B. and Ad., 116, per Cresswell, 

Krishen (1906), 54 i. A., 9, 15; 16; 34 J. I mud without damage or damage 
CaL, 150 (which explains 33 I. A., 118); without fraud gives no cause of action, 

Debt Sakai v. Qanga Sakai (1910), 32 but where these two concur an action 

All., 589; Meghraj y. Eargayan, ib, y lies ” : Pasley v. Freeman, 2 Sm. t L. C. 

690 n. 74 per Buller, J., adopting Croke, J.’s 

2 Cf. the Money Lenders Act, 1900. language in 3 Bulstrode, 95 ; Derry v. 

3 See O'Rorke v. Bolingbroke (1877), Peek (1889), 14 App. Cas., 339, 363. 

2 App. Cas., 814. « Note that fraud is defined with 

1 Cf. Poona Doongra v. Gillespie reference to the fact that it is committed 
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contract, or with his connivance, or by Iris agent * 1 
with intent to deceive 2 another party thereto 3 
ox his agent, or to induce 4 him to enter into the 
contract : 5 


by a party to the contract or by his 
agent, or his connivance. Fraud by a 
stranger it does not affect the contract: 
Pah ford v. Richards (1853), 17 Beav., 
87, 95, 96; Masters v. lbberson (1849), 
8 0. B., 100, 112 (see also at pp. 105, 106, 
arg ). Thus the fraud of one shareholder 
does not vitiate a contract made with the 
company; Bumes v. Pennell (1849), 2 
H. L. C., 497, 521, 522. The extent 
to wluoh third parties may be affected 
by these fraudulent statements is referred 
to by Lord Komilly, M. R., in Pulsford 
v. Richards (1853), 17 Beav., 87, 94. See 
also Peck v. Gurney (1873), L. R., 6 
Eng. & It. App., 399, 412, 413 (per Lord 
Calms); and see Bellamy v. Sabine (1835), 
2 Phi11., 425, 438, 439, on the point that 
a transaction may Iks good as to part, 
•and voidable as to other parts. Cf. the 
footnote to the word “parties” in 
s. 16 (1) as to coercion by a stranger. 

1 Cf. s. 238 below ; see comment as 
to the applicability of s. 196, below, to 
t his section. 

2 “To deceive ” said Buckley, • J., 
(as he then was) “ is, I apprehend, to 
indnco a man to believe that a thing is 
true, which is false, and which the person 
practising the deceit knows or believes 
to be false. To defraud is to deprive 
by decoit; it is by deceit to induce a 
man to act to his injury. More tersely 
it may be put, that to deceive is by 
falsehood to induce a state of mind; 
to defraud is by deceit to induce a course 
of action ”: In re London and Globe 
Finance, Corpn. Ltd. [1903], 1 Ch., 728, 
732, T5?>. But there need not be any 
intention of defrauding or injuring the 
plaintiff or any corrupt motive of gain: 

Foster y. Charlie (1830), 7 Bing., 105; 

Corbett v. Brown (1831), 8 Bing., 33; 

polhill v. Walter (1832), 3 B. & Ad., 114; 


Derry y. Peek (1889), 14 App. Cas , 337, 
365. But no action is maintainable for 
a mere statement, although untrue, and 
although acted on to the damage of the 
person to whom it is made, unless that 
statement is false to the knowledg e of 
the person making it: Dickson v. Reuter's 
Telegram Co. (1877), 3 C. P. D., 1, 5, 
(per Bramwell, L. J.). “If the vendor 
was not in fact misled,” said Lord 
Selbome, “ the contract could not be set 
aside ; because a ‘ dolus * which neither 
induced nor materially affected the 
contract is not enough Cooks v. 
Boswell (1886), 11 App. Cas., 232, 
236. 

3 So that a fraudulent misrepre¬ 
sentation made before the contract 
was entered into will not vitiate the 
contract; Barnes v. Pennell (1849), 2 
H. L. C., 497, 523: the party complaining 
1 c must bo able to connect himself with 
the [untrue] representations, so as to 
enable him to say that they were made 
to him, or made to induce him to act 
on them and that he did so act ” : Peek 
y. Gurney (1873), L. R., 6 Eng. and Ir. 
App., 399, 402, 403 (per Lord Cairns). 
The question is considered by Lord 
Cairns at pp. 410 et seq . 

4 See the rulo in Flight v. Booth 
(1834), 1 Bing. (n. 0.), 370, mentioned 
in the comment to s. 19, below. 

5 On the necessity for establishing 
that the plaintiff was induced by the 
false statement to enter into the 
contract, see Mdcauliffe v. Wilson (1898), 
21 All., 209 (p. o.), where it was not 
shown that the plaintiff had been 
induced to buy certain shares by the 
misrepresentations winch had been 
made to him, and his suit was accordingly 
dismissed. 
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(1) the suggestion, 1 as to a fact, 2 of that which 

is not true by one who does not believe 3 
it to be true ; 4 

(2) the active 5 concealment 6 of a fact by one 

having knowledge or belief of the fact; 


1 Such suggestion might he by 
stating some facts and concealing others: 
Croats v. Boswill (1886), 3.1 A. C., 232, 
236, 237.* But see at p. 240, where Lord 
Seloome states the limitation to this* 
When aniNOOEKEOTBHPaKS'CNTATiON has 
been innocently made in ignorance of 
the true facts, there is a duty to give the 
correct information on discovert of 
THE true if acts : otherwise it becomes a 
fraudulent misrepresentation, though it 
was not so originally: Traill v. Baring 
(1864), 4 DeG- J. & Sm. f 318, 326, 329 ; 
Beyndl v. Spry* (1852), 1 DeG. M. & G., 
656, 708 ; Stott v. CouUon [1903], 2 Ch., 
249, 253; provided that the contract 
has not been concluded before the corroot 
information is received: Cory v. Baton 
(1872), L. R., 7 Q. B., 304 {per Black- 
bum, J.); Leshman v. Northern Marine 
Insufance Co . (1875), L. R., 10 C. P., 179 ; 
Scott v. Cotdson [1903], 2 Ch., 252 
{per Vaughan Williams, L. J.). In Ilaji 
Cassam Mitha v. British <& Foreign 
Marine Insurance Co. (1899), 23 Bom., 
737 the question when a marine policy 
contract is completed, is considered in 
connection with fko duty to commu¬ 
nicate the loss of the ship. 

2 The suggestion of a FACT must be 
distinguished on tho one hand from the 
expression of an intention, secondly from 
an expression, of opinion, and thirdly 

from MISREPRESENTATIONS AS TO LAW : 

see comment to this section, and s. 20, 
below. 

3 So that, innocent misrepresentation 
(wrongly stating that to be a fact, which 
is not a fact, but which is believed to be a 
fact) is not fraud : Horse v. Pearl Life 
Assurance Co. [1904], 1 K. B., 558. 

4 Tho language of this clause seems 
to be borrowed from Parke, B,, in Taylor 
v. Asfdm (1843), 11 M, & W., 401, 415: 


“It is not necessa^ to show that the 
defendants knew the fact to be untrue; 
if they stated a fact wliich was not true 
for a fraudulent purpose, they at the 
same time not believing that fact to be 
true, in that case it would be both a 
legal and moral fraud.” So that it i& 
not necessary that ho should know it 
to be false; it is enough if he makes a 
STATEMENT RECKLESSLY, not Caring fco 
enquire whether or not it is true : Derry 
v. Peek (1889), 14 App. Cas., 337, 361, 
per Lord Herschell, who points out 
the distinction between a statement 
made recklessly, or without care, and a 
statement made without any reasonable 
ground for believing it to be true ; 
Edgington v. fitzmaurice (1885), 29 Ch. 
D., 459, 48L 

5 Hence, some steps must bo taken, and 
there must bo something more than more 
inaction ; e.g. ? where the vendor of a ship 
prevented tho purchaser from learning 
of tho defects in the keel by putting 
her in the sea, and keeping it afloat ; 
Schneider v. Heath (1813), 3 Camp., 506 
{per Mansfield, 0. J.), or where “the 
seller, by positive moans, renders it impos¬ 
sible for tho purchaser to detect latent 
faults ”; but not if u no artifice of this sort 
had been employed, and while the ship was 
on Sale, those who were on treaty for her 
had a full opportunity of examining her 
condition ** : Bagkhole v. Walters (1811), 

3 Camp, 154, 157 ( per Lord Ellenborougli, 
C. J.), dissenting from MeUish v. 
Motteux (1792), Peake, N. P., 115. 

6 “ Aliud est celaro, aliud tacere; neque 

enim id est celaro, quicquid *: 

Cicero, Do Off., lib. IV., c. *3, cited from 
Fry On Specific Performance, 3rd Ed., 
329, by Chitty, J., In Burner v. Green. 
[1895], 2 Ch., 205, 209., 
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(3) a promise made without any intention 1 of per¬ 

forming it ; 2 

(4) any other act fitted to deceive ; 3 

(5) any such act or omission as the law specially 

declares to be fraudulent. 4 

Explanation . —Mere silence 5 as to facts likely to affect 
the willingness of a person to enter into a contract is not 
fraud, unless the circumstances 6 of the case are such that, 
regard being had to them, it is the duty 7 of the person 
keeping silence to speak, 8 or unless his silence is, in itself, 


equivalent to speech. 9 


1 Tile mere fact that his circum¬ 
stances are such that ho ought to have 
had no reasonable expectation of paying 
his debts may bo evidence of his not 
•1 laving intended to keep his promise, 
but the two matters are different: cf. 
Bayley v. Ainsworth (1867), L. R., 3 Ch. 
App., 244; Exp. Whittaker, in re 
ShacJdeton (1875), L. R., 10 Oh. App., 440. 

2 E.(j. t a contract- for the purchase 
of goods by a person (in insolvent 
circumstances) with no intention of paying 
for the goods; In re Eastgate, Exp. Ward 
(1905], 1 K. B., 465 {per Bigh&m, J.); 
Load v. Orem (1846), 15 M. & W. 216 
(per Parke, B.); Exp Whittaker, in re 
SlmcMon (1875), L. R, 10 Ch, App., 446. 

3 “ The basis of this as well as of 
most of the great principles on which 
the system of equity is founded, is the 
enforcement of a camful adherence to 
truth, in all the dealings of mankind: 5 ’ 
Puhford v. Richards (1853), 17 Beav., 
87, 94. 

4 Cf., e.g., the Transfer of Property 
Act, s, 55; and the Insolvency Acts. 

5 Cf. s. 143, below. 

6 E.g. t where two only of tlio restric¬ 
tions on the use of a house about to be 
leased, are mentioned, the fact that 
there are other restrictions of an import¬ 
ant kind, which were not disclosed may 
entitle to rescission; Flight v. Booth 
(1839), I Bing. (w. a), 370. 

7 Tf >uld seem that there is no duty 


on the seller (and manufacturer) to dis¬ 
close patent faults which can bo dis¬ 
covered by the purchaser on inspection : 
Horsfall v. Thomas (1862), 1 H. & Cl, 
90, but Cockbum, O. J., doubts “if 
that caso can be considered good law ; ” 
Smith v. Hughes (1871), L. R., 6 Q. B., 
597, 605. Cf. ill. ( h ) to the section; and 
as to duty in arriving at family compro¬ 
mises, cf. Bibee Solomon v. Abdool Azeez 
(1881), 6 Cal., 687. As to duty in 
insurance matters so© Carter v. Boehm 
(1765), 1 Sm. Im C., 401 : London 
Assurance Co. v. Mansel (1879), 11 Ch. 
D., 363. 

8 So, mebe silence as regards a material 
fact, which the one party is not bound 
to disclose to the other, is not a ground 
for rescission, or a defence to specific 
performance : Turner v. Green [1895], 
2 Ch., 205. This is the headnote of the 
case, but Is not the proposition tauto¬ 
logical ? —it amounts to saying if the 
party is not bound to disclose, then he 
may keep silence. 

9 Inasmuch as a purchaser is 
(generally speaking) under no antece¬ 
dent obligation to communicate to his 
vendor facta which may influence his own 
conduct or judgment when bargaining 
for his own interest, no deceit can be 
implied from his mere silence as to such 
facts unless lie undertakes or professes 
to communicate them ; Coaks v. Boswell 
(1886), 11 App. Cas., 232, 235, 236. 
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Illustrations. 

(a) A sells, by auction, to B, a horse which A knows to be unsound. A 
says nothing to B about the horse’s unsoundness. This is not fraud in A. 1 

(b) B ia A’s daughter and has just come of age. Here, the relation between 
the parties would make it A’s duty to tell B if the horse is unbound. 

(c) B says to A—“ If you do not deny it, I shall assume that the horse is 
sound.” A says nothing. Here, A’s silence is equivalent to speech. 

(d) A and B, being traders, enter upon a contract. A has private infor¬ 
mation of a change in prices which would affect B’a willingness to proceed with 
the contract. A is not bound to inform B, 2 


COMMENT. 

Fraud : definitions. —Section 17 defines fraud : the effect of fraud 
on a contract is given in s. 19 below. For other definitions see the foot¬ 
notes to the word “ fraud ” in s. 17. It will be observed that the elements 
of fraud are (1) deception caused by an untrue statement; (2) knowledge 
that the statement is false, or, at least, absence of belief in the truth of 
the statement. 

Particulars of fraud. —As regards the necessity of giving parti¬ 
culars of fraud in pleadings see the Civil Procedure Code, 0. YI, r. 4. 
The particulars must cover the two elements above-mentioned. 

Adopting the fraud of another. —Would the principle of s. 19fi 
(that an unauthorized act may be ratified and adopted as though it were 
the act of a duly authorized agent) be applicable here ? In other words, 
would taking advantage of a fraud committed by a third person, con¬ 
vert the third person into an agent of the person so taking advantage, 
so as to make the contract voidable under s. 17 ? Generally, in taking 
such advantage the principal would himself commit a fraud. But if he 
keeps clear of fraud, the transaction would not be thus vitiated unless 
the fraud by the third party has been contracted for the person who 
takes advantage of it: and this would be very unusual: see ss. 196 
and 238, below. See also the remarks of Lord Macnaghten cited in the 
comment to s. 238, below, which speak of the adoption or ratification 
of a fraud. On the other hand, where a firm, before supplying goods 
to a husband, requires him to obtain the guarantee of his wife, and sends 
the guarantee to the husband to obtain the signature of his wife—“ leaving 
everything to the husband ”—and the husband fraudulently obtains 



1 Of. s. 116 below. Fox v. Mackreth (1788), 2 Bro. 0. C,, 400, 

2 Illustration (c) seems to be based 420. Cf. also s. 116 below, 
on the judgment in the leading case, 
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the signature of the wife, there the husband is the agent of the firm; 
and the wife can avoid the guarantee as against the firm. 1 

Knowledge or ignorance of the falsity of the statement.— 

From sub-section (1) it follows, that a person is not necessarily free from 
fraud, if he does not know that what he is saying is false. “ If a man 
having no knowledge whatever on the subject, takes upon himself to re¬ 
present a certain state of facts to exist, he does so at his peril; and if it be 
done either with a view to secure some benefit to himself, or to deceive a 
third person, he is in law guilty of a fraud, for he takes upon himself to 
warrant his own belief of the truth of that which he so asserts. Although 
the person making the representation may have no knowledge of its 
falsehood, the representation may still have been fraudulently made.” 2 
On the other hand, if the. statement is believed to be true, though it 
is founded on no reasonable ground, on no ground, that is, on which 
an ordinarily careful man would have believed it, there is no fraud. 
A false statement, made through carelessness, and without reasonable 
ground for believing it to be true, if made in the honest belief that it is 
true , is not fraudulent. 3 

Ingredients of fraud : (1) tbe suggestion of a fact must be 

distinguished first from expression of an intention ; 4 * but sometimes the 
intentions are themselves the facts on which the contract is based, e.y., 
where a representation is made that a loan is required for improvement 
and development of a business, the real fact being that the borrower is 
in urgent need of money for meeting his liabilities. 6 Similarly, in the 
case of a contract of guarantee, where the creditor describes to the. 
proposed sureties the transaction proposed to be guaranteed. 6 (In 
this case, 3 however, Pollock, C. B., and Bramwell, B., dissented vigorously 
from the majority in the view they took of the circumstances.) 


did so; and for this roason a consideration 
of the grounds of belief is an important, 
aid in ascertaining whether the belief 
was really entertained: 14 A. C. at p. 
369. 

4 Jorden v. Money (1854). 5 H. L. 

185 ; Re Fichus, Fichus v. Farmer [1900]. 
1 Ch., 331 : Uammerdey v. De Biel 
(1845), 9 Cl. & Fin., 45. 

6 Edgington v. Fitzmaurice (1885), 29 
Ch. D., 459. 

6 Lee v. Jones (1864), 17 C. B., ok 
&), 482, 503. Pollock, C. B., and 

Bramwell, B., dissenting. 


6 


1 Chaplin d* Co. v. Brammal 
[1908], 1 K. B., 233; Turn we ll v. Duval 
[1902], A. C%, 429; Bischoffs Trustee v. 
Frank (1903), 89 L. T.. 188; Bridgman 
v. Green (1755), 2 Ves. Sell., 627. 

2 Evans v. Edwards (1853), 13 0. B., 

777, 786 ( per Maule, J.); Arkwright v. 
Newhold (1881), 7 Ch. IX, 301, 320 

{per Cotton, L. J ). 

3 Derry v. Peek (1889), 14 A. C., 337. 

But, as Lord HerseheJl pointed out, 

a man's mere assertion that he believed 
the statement he made to be true is not 

accepted as conclusive proof that ho 
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(2) Fact distinguished from opinion.— Secondly, the suggestion, 
or the absolute statement, of a fact, is to be distinguished from what is 
only a statement of opinion. Even if it is the mere expression of opinion, 
the opinion may not have been actually entertained, and if it was not. 
actually entertained, there is deceit in stating that it was ; moreover, if 
it is found that no (reasonable) person could honestly have entertained 
that opinion, then the conclusion may easily be arrived at that the person 
did not really entertain the belief. 1 

(3) Facts and law : misrepresentation of law.—- Thirdly, the 
suggestion of a fact must be distinguished from misrepresentation of law. 
See on this point the words of Sir George Jessel cited in the comment 
to s. 21 below. 2 “ AVhere there is a representation made as to a mere 
matter of law it is', in nineteen cases out of twenty, made by a person 
who does not know the law better than the person to •whom it is made, 
and at whose risk it is taken and acted upon.” “ Still, ” says Bowen, L. 
J.," I am not prepared to say—and I doubt whether, if a man who wilfully 
misrepresented the law—would be allowed in equity to retain any benefit 
he got by such misrepresentation.” 3 And Lush, J„ stated in the course of 
arguments: “ Surely, if a solicitor persuaded a man to convey away 
his property under a fraudulent misstatement as to the effect of the 
conveyance, it could not be said that the client must be taken to know 
the law. ” 4 “ Law ” in this connection means the general law. 5 * Where, 
however, one of the parties puts an erroneous construction on the words 
in which a contract is expressed, the written contract cannot be set aside : 
but this principle does not apply to a case where a mistake by ono of the 
parties as to the meaning of the words used has been induced, however 
innocently, by the other party.® On the other hand, in Daniel v. 
Sinclair 7 the Privy Council, in an appeal from New Zealand, held that 
in equity, the line between mistakes in law and mistakes in fact has not 
been so clearly and sharply drawn. 8 


1 The point secondly mentioned in this 
paragraph is expressed in the language of 
Willos, J., in And arson v. Pacific Fire 

6 Marine Insurance Co . (1872), L. It., 

7 €. P., 155, 69, with the addition of 
the word reasonable before person. 

2 Eaglesfield v. Marquis oj Londonderry 
(1876), 4 Ch. D„ 693, 702, 703. 

3 West London Commercial Bank v. 
Kitson (1884), 13 Q. B. I)., 360, 362. 

4 flerschjield v. L. B. d> S. C. By. Co. 

(1876), 2 Q. B, I1, 4. Cf. also Parse 

v. Pearl Life Assurance Co. [1904], 1 


K. B., 558, 563, 564. 

5 Per Lord West bury in Cooper v. 
Phibbs, (1867), L. R., 2 Eng. & Ir. App. 
149, 170. Cf. s. 21 below and comment 
thereto. 

6 Wilding v. Sanderson [1.897], 2 
Ch., 534. 

7 (1881), 6 App. Cas., 181. 

s This is cited in Dallamm v. Vinayak 
(1903), 28 Bom., 181, 192 : cf. Pertab 
Chunder Ghose v„ Mohendra Purkait 
(1889), 17 Cal., 291, 297 (p. o.), and the 
comment to s. 18 below. 
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Duty to inform. —The illustrations to s. 17 axe based on the exist¬ 
ence or absence of a duty to gisre a certain piece of information : on this 
point, see below. The distinction between an action based on fraud, 1 and 
one based on a breach of duty was referred to by Lord Ilerschell in 
Derry v. Peek 1 3 and again recently in the House of Lords in Norton v. 
Ashburton 2 especially by Lord Haldane. In reference to an action based 
on fraud : “ without insisting upon technical morality, ” said Lord 
Thurlow, L. C., in Fox v. Machreth? “ I don’t agree with those who 
say that when an advantage has been taken in a contract, whicfii a 
man of delicacy would not have taken, it must be set aside; suppose, 
for instance, that A knowing there to be a mine in the estate of B, of 
which he knows B was ignorant, should enter into a contract to purchase 
the estate of B, for the price of the' estate, without considering the 
mine, could the Court set it aside ? Why Hot, since B was not apprised 
of the mine, and A was ? Because B, as the buyer, was not obliged 
from the nature of the contract to make the discovery. I he Court 
will not correct a contract, merely because a man of nice honour would 
not have entered into it; it must fall within some definition of fraud ; 
the rule must be drawn so as not to affect the general transactions 
of mankind.” Lord Eldon after stating the rule adds, 4 5 ‘But a very 
little is sufficient to effect the application of that principle. If a word, 
if a single word be dropped, 6 which tends to mislead the vendor, the 
principle will not be allowed to operate.” Attention may here be 
drawn to the remarks from Lee v. Jones 6 cited in the comment to s. 142 
below. 

Want of due diligence on the part of person defrauded.—It is 

a settled doctrine of equity, not only as regards specific performance, but 
also as regards rescission, that it is no answer by a person who has been 
fraudulent, to say : “ If you had used due diligence, you would have found 
out that the statement was untrue. Split had the means afforded you of 
discovering its falsity, and did not choose to avail yourself of them. 


1 (1889), 14 App. Cas., 337, 361. 

2 [1915], A. 'CL, 932. 

3 Fox v. Madcreth (1788), 2 Br. C. C., 
401, 420 Wh. & Tu. L. C. ; ill (d) to 
a. 19, below. 

1 Turner v. Harvey (1821), Jac., 
169, 173. 

5 Lord Campbell, adds: “ Or I may 
add, a nod, or a wink or a shake of the 

head or a smile from tho purchaser 
intended to deceive tho purchase© ”: 


Walters v, Morgan (1861), 3 DeG. F. & 
J., 718, 724. 

« (1864), 17 0. B. (k. s.), 482, 507. 
509, 514. 

7 Redgrave v. Hurd (1881), 20 Ch. D., 
1, 13, per Jessel, M. R., referred to with 
admiration by Lord Halsbury in Alar on's 
Reefs v. Twiss [1896], A. C., 273, 279; 
Morgan v. Government of Hoidarabad 
(1888), 1 Mad., 419. 
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In another case, Jessel, M. R., said “misrepresentation is not got rid of 
by constructive notice.” 1 

Contracting out fraud.— Fraud cannot be contracted out: see 
comment to s. 19 below. 


“ Misrepresentation” 
defined. 


18 . " Misrepresentation ” 2 means and 

includes— 

(1) the positive assertion, 3 in a manner not war¬ 

ranted 4 by the information of the person 
making it, of that 5 which is not true, though he 
believes it to be true ; 

(2) any 6 breach of duty 7 which, without an intent 

to deceive, gains an advantage to the person 
committing it, 8 or any one claiming under 


1 Jones v. Rimmer (1880), 14 Ch. I)., 
088, 590 (arg), 

8 The section was applied by Parsons, 
J. t in The Oceanic S. N . Co. v. Soonderdas 
Dhurvmsey (1890), 14 Bom., 241, 248, 
249 where a representation was mado 
that a ship was not above 2,800 
tons ; and it turned out to he 3,045 tons : 
the contract was rescinded. 

3 The assertion referred to in sub-s. (1) 
must presumably “ by a party to a 
contract or with Ms connivance, or by his 
agent, n cf. s. 17, above, winch contains 
these words, with reference to the defini¬ 
tion of fraud. That section also adds 
that there must he an intent to deceive 
the other party to the contract, or his 
agent, or to induce him to enter into the 
contract. Sec footnote to the word 
4 warranted * in clause (1) of s. 18, 

4 The word “warranter ” has been 
deservedly criticized for its vagueness 
and possible confusion with the word 
“ warranty ” (guarantee): Mohun Lall 
v. Sri Gnngaji Cotton Mills Co. (1899), 

4 C. W. N., 369; A, it has been held, is 
not warranted in stating that B has 
promised to be a director, when A has 
only second-hand information on the 
point, not having been informed by B 


himself: see also comment. 

6 When the assertion is a representa¬ 
tion of what the law is, see comment to 
s. 17 above. 

6 Sub-s. (2) .is “probably intended 
to meet all those cases which are called 
in the Courts of Equity, perhaps un¬ 
fortunately so, cases of constructive 
fraud, —in which there is no intention to 
deceive, but where the circumstances o re 
such, as to make the party, who derives 
a benefit from the transaction, equally 
answerable, in effect, as if he had been 
actuated by motives of fraud or deceit ” : 
per Sargent, J., Oriental Bank Corporation 
v. Fleming (1879), 3 Bom., 242, 267. 

7 E.g., omission to make a disclosure, 
or to give a notice, or to take a precau¬ 
tion, or to observe a formality, the result 
of wMcli omission is that the other 
party is misled. 

8 Thus it is the duty of a professional 
man to know his work, and he cannot 
take advantage of his ignorance or 
negligence: BulJdey v. WilforJ (1834), 

2 Cl. & Pin., 102. So it is a duty between 
partners to be honest to each other: 
Betjernann v. Beljenann [1895], 2 Ch., 
474. 
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him, by misleading another to his prejudice or 
to the prejudice of any one claiming under 
him; 

(3) causing, however innocently, 1 a party to an 
agreement to make a mistake as to the sub¬ 
stance 2 of the thing 3 which is the subject 
of the agreement. 4 

COMMENT. 

The section considered. —Section 18 defines misrepresentation. 
See the footnotes to the section. 

The effect of the existence of misrepresentation is given in s. 19. 
A particular application of the clause (1) of s. 18 is contained in s. 235, 
below, which refers to a person untruly representing that he is the 
agent of another ; and with reference to what is provided in clause (3), 
it is noteworthy that s. 235 contains the words “ and thereby inducing 
a third person to deal with him as such agent.” 

This section (it may be respectfully said) is not very happily worded. 
Its three sub-sections deal with,— 

(1) a positive untrue assertion; 

(2) a misleading breach of duty ; 

(3) causing the making of a mistake 


1 As in Johnson v, Crowe (1874), 6 
N. W. P., 350. “ Thero is no doubt ” 

said Willes, J., “ that a material mis¬ 
representation made with the intent that 
it should bo acted upon by the assurer 
and which has led to the policy being 
granted, will defeat the policy ” : Ander¬ 
son v. Pacific Fire «£? Marine Insurance 
(1872), L. R., 7 G\ P., 65, 68. 

3 Parsons, J., complains that this 
merely raises the difficulty (and docs not 
solve it) of deciding what is tho substance 
of the contract, and what is a frustration 
of the object of the contract: The 
Oceanic 8, N. CoLid. v. Soondcrdas 
(1890), 14 Bom., 241, 247,—a course in 
which ho follows Blackburn, J. ; Kennedy 
v. Panama, <Lc., Mail Co. (1867), L, R., 

2 Q. B., 580, 588 ; sec particularly at 

pp. 587, 588 when his Lordship refers, 

to the civil law on the subject. 


3 E.g., whero tho debtor informs liis 
creditors that the document to be signed 
by them is a trust-deed, not informing 
them (without fraud) that it contains a 
release, the contract may bo rescinded ; 
Oriental Bank Coloration <h others v. 
John Fleming & others (1879), 3 Bom., 
242, 267. 

4 In re Nursey Spinning <6 Weaving 
Co., Ltd. : certain officers of a company 
who wore not authorized to sign bills on 
which tho company would bo liable, 
sold it on the representation that tho 
company were liable; it was held that 
there was misrepresentation and that 
the officers were liable under sub-s. (3). 
Cf. Shoshi v. Nobo (1878), 4 Cal., 801, 
806. Under s. 13 there is consent only 
when tho parties agree upon the same 
thing in the same sense. 
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such assertion, "breach of duty, etc., are qualified in the^ways mentioned 
in the sub-sections respectively. 

Clause (I)—With reference to clause (1) the following words of 
Lord Moulton, are suggestive. He says, 1 referring to the history of 
English law : “ There was a tendency to recognize the existence of what 
was sometimes called 4 legal fraud/ i.e., that the making of an incorrect 
statement of fact without reasonable grounds, or of one which was 
inconsistent with information which the person had received or had means 
of obtaining, entailed the same legal consequences as malting it fraudu¬ 
lently. Such a doctrine would make a man liable for forgetfulness, or 
mistake, or even for honestly interpreting the facts known to him, or 
drawing conclusions in a way which the Court did not think to be legally 
warranted? The high water-mark of these decisions is to be found in the 
judgment pronounced by the Court of Appeal in Peek v. Derry? where 
they laid down that where a defendant has made a mis-statement of fact 
and the Court is of opinion that there are no reasonable grounds for 
believing that it was true, he maybe made liable in an action of deceit, 
if it has materially tended to induce the plaintiff to do an act by which 
he has incurred damage.' 71 

Claus© (2) refers to a breach of duty from two points of view,— 

first of the person committing the breach, as to whom two matters 
are mentioned,— 

(a) that he has no intent to deceive, and 

(b) that he (or any one claiming under him), gains an advantage 

by the breach; 

secondly of the person towards whom the breach of duty is 
committed, of whom it is predicated that,— 
he is misled to his prejudice, or to the prejudice of any one 
claiming under him. 

Clauses (2) and (3): duty to inform.—It will be observed that the 
applicability of clauses (2) and (3) of s. 18 depends to a great extent upon 
the existence of a duty to give certain information. The parties to the 
contract may, if they choose, make express provision that certain facts 
are assumed to be correct, and that the contract is entered into on that 
assumption so as, in effect, to create expressly a duty to give information. 


1 Ileibult Sunions Co. v. Buckleton words of the section may be observed. 

£1013], A. C., 30, 48, 49. M 3 (1887), 37 Ch. I)., 51 ; (1889), 14 

* The words are not italicized by Lord App. Cas., 337. 

Moulton; their resemblance to the 
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6 An affirmation at the time of the Bale, is a warranty, provided it appear 
on evidence to have been so intended. ,?1 By this is meant that not 
every statement of fact, made at the time a contract is entered into, is a 
warranty (i.c., it is not such a statement that the person making it is bound 
ti> make it good, and to be liable, if it is not true); but if the parties intend 
to make any statement a warranty, they may do so : whether they did 
intend to do so or not, is a question to be deduced from the whole of the 
evidence; and the circumstance that the vendor assumes to assert a 
fact of which the purchaser is ignorant, though valuable as evidence 
of intention, is not conclusive of the question. 1 2 

Misrepresentation of law. —The misrepresentation may consist 
of a statement of the effect of the law : where a zemindar’s agent incor¬ 
rectly represented that a clause for re-entry in an agreement was a mere 

penalty clause, the agreement was avoided. 3 

♦ 

Clause (8).—' With reference to clause (3) the following exposition 4 * 
by Sir George Jessel was referred to by Bowen, L. J., 6 as putting 
the true doctrine in the 4£ neatest way.” " According to the decisions 
of. Courts of Equity it was not necessary, in order to set aside a 
contract obtainod by material false representation, to prove that the 
party who obtained it,, knew at the time when the representation was 
made, that it was false. It was put in two ways, either of which 
was sufficient. One way of putting the case was, 4 a man is not to be 
allowed to get a benefit from a statement which he now admits to 
be false. He is not to be allowed to say, for the purpose of civil juris¬ 
diction, that when he made it jbe did not know it to. be false ; he ought 
to have found that out before he made it/ The other way of putting 
it was this, 4 even assuming that moral fraud must be shewn in order 
to set aside a contract, you have it where a man, having obtained a bene¬ 
ficial contract by a statement which he now knows to be false, insists 
upon keeping that contract. To do so is a moral delinquency: no man 
ought to seek to take advantage of his own false statements/ ” 4 


1 Per Holt, C. J., cited by Lord 
Moulton in Heilbut Symons <fc Co . v. 
BuckUton [1013], A. 0., 30, 49; with 
which Lord Haldane entirely agrees, 
p, 38. Lord Atkinson deals with the 
question at p. 43. 

2 Heilbut Symons <b Co. v. Buckle- 
ion [1913], A. C., 30, where the diota 
of Bay ley, J., in Cave v. Coleman (1828), 

3 Man and Ry., 2; and A. L. Smith, 

M. R., delivering tho judgment of the 

Court of Appeal in De Lasalle v. Guildford 


[1901], 2 IC. B., 215, 221, were 

disapproved. 

3 Pertab Chunder Chose v. Molendra 
Purkait (1889), L. R., 16 1. A., 237; 17 
Cal., 291. See tho latter half of the 
second paragraph of the judgment. Sec 
also comment to b. 17 above. 

4 Redgrave v. Hurd (1881), 20 Ch. D., 
1 , 12 . 

5 Newbigging v. Adam (IS86), 34 Ch. 
D., 582, 593. 






94 


THE INDIAN CONTE ACT ACT. 


[Ch. II. 


19 . When consent to an agreement 1 is caused 2 by 

_ , coercion, 3 .fraud 4 or 

agreements without misrepresentation, 4 the agreement is a 

free consent. j . ., _ _ ' , 

contract 5 voidable 6 at the option 7 of the 
party 8 whose consent was so caused. 

A party to a contract, whose consent was caused by 
fraud or misrepresentation, may, if he thinks fit, insist that 


1 Where the agreement is for partner¬ 
ship, cf. Mycock v. Beatson (1879), 13 
Ch. D., 384, and the Partnership Act 
1890, (53, 54 Viet. c. 39), s. 41, which is 
Set out in the comment to s. 254 below. 
Where the agreement has resulted in an 

ORDER OP THE COURT, tfe$ Court Will set 
aside the consent order upon any ground 
which would invalidate an agreement 
lietween the parties i Huddersfield Bank¬ 
ing Co., Ltd. v. Henry Lister & Son , Ltd. 
[1895], 2 Ch., 273 ; Wilding v. Sanderson 
[1897], 2 Ch., 534. 

2 " Consent is said to be so caused, 
when it would not have been given, 
but for tho existence of such coercion, 
undue influence, fraud, misrepresentation 
or mistake ” : s. 14. But the contract is 
not voidable where some act is done which 
has not affected the party consenting, 
e.g. f where defects in an article were con¬ 
cealed, but the purchaser never attempted 
to examine the article, and tho attempt 
to conceal had therefore no effect : 
Thomas v. Horsfall (1862), 1 H. & C\, 90; 
Smith v. Chadwick (1881), 20 Ch. D., 27 : 
in an action of deceit if it is proved that 
the plaintiff did not rely upon the false 
statement complained of, he cannot 
maintain the action; of, per Lord 
Brougham in Attwood v. Small (1838), 6 
Cl. & Fin., 232, 447. 

3 The words “ undue influence ” are 
omitted from this section by virtue of 
Indian Contract Act Amendment Act 
VI. of 1899, s. 3. Section 19A, below, 
deals with undue influence. 

4 Lord Horschell has pointed out in 
Derry v. Peek (1889), 14 App. Cas., 337, 
359, the distinction between (i) an action 
of deceit, (ii) a suit brought to obtain 


rescission of a contract on the ground 
of misrepresentation of a material fact, 
(iii) whore a person within whoso special 
province it lay to know a particular fact, 
has given an erroneous answer to an 
enquiry: Burr owes v. Lock (1805), 10 
Ves., 470. 

5 l.e., the contract as a whole 
must he avoided, unless the Court is 
asked to rectify tho contract,—in which 
case a suit should be brought for that 
purpo-so under the Specific Relief Act, 
s. 31 : Anarullah v. Koylash (1881), 8 
Cal., 118; Abaji v. Laxman (1906), 30 
Bom., 426, citing Pertab Chander Ghose 
v. Mohendranath jPurkaii (1889), 17 Cal., 
291, 297 (p. o.). See however Bellamy 
v. Sabine (1835), 2 Ph. 3VL, 425, 43S, 
where it is held that an agreement may 
be good as to part, and voidable as to the 
other part. 

6 Fraud makes tho contract, not 

void, but voidable, at tho instance of the 
party defrauded ; Raghnaih Sakharain v. 
Govind Narasio (1904), 28 Bom ., 639, 642. 
If avoided, s. 64, below, applies. The case 
is different where there is no consent, and 
therefore no contract: in that case there 
is nothing to be avoided, the parties 
never being bound at all : Ah Shain 
v. Mooihra (1899), 27 Cal., 403 

(V. c.). 

7 As to the time during which the 
option lasts, see the comment, and Clough 
v. L. <f> N. W. By. Go. (1871), L. R., 7 
Ex., 26. 

8 The right to have tho contract set 
aside for fraud or undue influence 
docs not cease on the death of the 
party. 
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the contract shall he performed, and that he shall be put 
in the position in which he would have been 1 if the 
representation made had been true. 2 

Exception .—If such consent was caused by misrepre¬ 
sentation or by silence, fraudulent within the meaning of 
section 17, the contract, nevertheless, is not voidable, if 
the party whose consent was so caused had the means 3 
of discovering the truth with ordinary 4 diligence. 5 

Explanation .—A fraud or misrepresentation which did 
not cause the consent to a contract of the party on whom 
such fraud was practised, or to whom such misrepresentation 


was made, does not render a 


1 Gf. the Specific Relief Act, s. 26 (c); 
and Hammersley v. De Biel (IS45), 12 Cl, 
& E., 45: “ A representation made by 
one party for the purpose of influencing 
the conduct, of another, and acted on by 
him, will, in general, be sufficient to entitle 
him to the assistance of a Court of 
Equity for the purpose of realising 
such representa tion. ’ ’ 

2 Such a provision would be obviously 
inapplicable to contracts induced by 
coorcion and undue influence, in which 

the entire basis on which the 
contract is entered into, is vitiated. 
But whero there is a misrepresentation— 
fraudulent or otherwise—then ono Temedy 
to the aggrieved party is to have the 
representation made good. This right 
is however subject to the Specific 
Relief Act, ss. 22, 26, 28. 

3 As is tho case if the defect is 
obvious; e.g., “a house without windows 
or roof, warranted as in perfect repair : ” 
Dyce v. Hargrave (1805), 10 Ves., 505, 
507; or “a circumstance of which he 
was all along perfectly aware: ” Ganga- 
dhar v. Kasimth (1872), 0 Beng. L. R, 
128, 141. 

4 Ordinary diligence : not where 
“the discovery could only be made by 
persons learned in the law and after a care¬ 
ful examination of legal authorities ”: In re 


contract voidable. 6 


Nurscy Spinning and Weaving Go., Ltd. 
(1880), 5 Bom., 92, 9S {per Sargent, J.). 

5 Skoshi v. Nobo (1878), 4 Cal., 801, 
8C6. But where there is active fraud, and 
not mere misrepresentation, nor fraud 
by merely keeping silence, there the 
means of discovering the truth by ordi¬ 
nary diligence, affords no answer to a suit 
for rescission : Morgan v. Government 
of Haidarabad (1888), 11 Mad,, 419 ; 
Bedgrave v. Hurd (1878), 20 Oh. D., 1, 
citod in tho comment to s. 17 above ; 
and Mahomed Kala Mea v. HarperinJc 
(1908), 362 A., 320, cited in the comment 
below; Directors , etc., of Central By. v. 
Kisch (1867), L. R., 2 Eng. & Ir. App., 
99, 121: re Nursey Spinning and Weaving 
Go. (1880), 5 Bom., 92, 98. 

6 In other words a mere attempt to 
deceive does not make the contract 
voidable. If, c.g., a person prepares 
to mislead should certain enquiries bo 
made, but the enquiries are not made, 
there is no legal ground for making the 
contract voidable: Horsfall v. Thomas 
(1862), 1 H. & 0., 90. This principle 
is the same as that recognised in the 
English law of estoppel, that a false 
representation made to a person who 
knows it to bo false, is not such a fraud 
as to take away tho privilege of proving 
the true state of affairs i Nelson v. 
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Illustrations, 

(а) A, intending to deceive B, falsely represents that five hundred maunds 
of indigo are made annually at A’s factory, and thereby induces B to buy the 
factory* The contract is voidable at the option of B. 

(б) A, by a misrepresentation, leads B erroneously to believe that five 
hundred maunds of indigo are made annually at A’s factory. B examines the 
accounts of the factory, which show that only four hundred maunds of indigo 
have been made. After this B buys the factory. The contract is riot voidable 
on account of A’s misrepresentation. 

(c) A fraudulently informs B that A’s estate is free from incumbrance. 
B thereupon buys the estate. The estate is subject to a mortgage. B may 
either avoid the contract, or may insist on its being carried out and the mortgage- 
debt redeemed. 1 

(d) B, having discovered a vein of ore on the estate of A, adopts means to 
conceal, and does conceal, the existence of the ore from A. Through A’s igno¬ 
rance B is enabled to buy the estate at an under-value. The contract is voidable 
at the option of A. 2 

(e) A is entitled to succeed to an estate at tho death of B ; B dies : C, having 
received intelligence of B’s death, prevents the intelligence reaching A, and thus 
induces A to sell him liis interest in the estate. The sale is voidable at the 
option of A.® 


COMMENT. 

Effect of coercion, fraud, or misrepresentation. —Sections 19 
and 19A are the operative sections, naturally following ss. 15-18, in 
which coercion, undue influence, fraud, and misrepresentation are respec¬ 
tively defined: the effect of consent not being free by reason of any of 
these circumstances, is that the contract is voidable,—(1) unless the 
party deceived, etc., had the means of knowledge in the circumstances 
mentioned in the exception; or (2) where the fraud or misrepresentation 
does not cause the consent. See the footnote to the last word of the 
second paragraph of s. 19. 


is a mine under the surface, but the fact is 
unknown to the seller, is one in which 
a person of tender conscience or high 
honour would be unwilling’ to take ad¬ 
vantage of tho ignorance of the seller ; 
but there can be no doubt that the 
contract for the sale of the estate would 
be binding.” See also comment to s. 17, 
above, “ duty to inform.” 

3 See Turner v. Harvey (1821), Jae., 
169, on which illustration (c) scorns to bo 
based. 


Stocker (1859), 4 DeG. & J'., 4f>8, cited 
in Mahon Bibi v. Dharmodas GJme 
(1903), 30 Cal., 539, 546 (y. g ). 

T Under the Transfer of Property 
Act IV. of 1882, s. 55 (1) (g) the seller is 
always bound to discharge, all incum¬ 
brances, unless there is a contract to the 
contrary. Cf. Whildy v. Delane?/ [1914], 
A. C., 132. 

2 Beferring to such a case Cockburn, 
G\ J., said in Smith v. Hughes (1871), 
L. B., 6 Q. B., 597 : “The case put of 
the purchase of an estate in which there 
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The difference between the effect of fraud and misrepre¬ 
sentation was pointed out in the following words by Blackburn, J. 
(though it must be observed that the Courts in India must proceed on the 
words of the Act, and not on English authorities)“ There is, however,” 
said Blackburn, J., a very important difference between cases where a 
contract may be rescinded on account of fraud, and those in which it may 
be rescinded on the ground that there is a difference in substance between 
the thing bargained for, and that obtained. It is enough to show that 
there was a fraudulent representation as to any part of that which induced 
the party to enter into the contract which he seeks to rescind ; but where 
there has been an innocent misrepresentation or misapprehension, it 
does not authorise a rescission, unless it is such as to show that there 
is a complete difference in substance between what was supposed to be, 
and what was, taken, so as to constitute a failure of consideration. For 
example, where a horse is bought under a belief that it is sound, if the 
purchaser was induced to buy by a fraudulent representation as to the 
horse’s soundness, the contract may be rescinded. If it was induced 
by an honest misrepresentation as to its soundness, though it may be 
clear that both vendor and purchaser thought that they were dealing 
about a sound horse, and were in error, yet the purchaser must pay the 
whole price, unless there was a warranty; and even if there was a warranty 
he cannot return the horse and claim hack the whole price, unless there 
was a condition to that effect in the contract.” 1 

The second paragraph of s. 19 expands what is implied in the first, 
viz., that the contract becomes voidable (not void), by the existence of the 
defects referred to, —thus leaving to the aggrieved party the option of 
having the contract enforced. If he exercises that option, then, accord¬ 
ing to s. 19, paragraph 2, he may insist that he shall be put in the position 
in which he would have been, if the representations made had been true. 
On this point, the Specific Relief Act, ss. 14, 15 and 18 must be compared. 
The Indian Contract Act, s. 19, apparently empowers any one to have all 
contracts specifically enforced in part, with full compensation for those 
portions of the contract which cannot be performed owing to misrepre¬ 
sentation, etc.; but, under the Specific Relief Act, ss. 14, 15 and 18 (which 
deal with the specific performance of contracts in cases where it cannot 
be wholly enforced) compensation cannot always be claimed. It must 


1 Kennedy v. Panama, dec. Mail Go. have been cited and followed .in Seddon 
(1867), L. R., 2 Q. B., 580, 587, per v . North Eastern Salt Co. 9 Ltd. [1905]^ 
Blackburn, J., citing Street v. Blay (1831), 1 Ch., 326, 332 i Angel v. Jay [1911]* 

2 B. & Ad., 456. Blackburn, J.’s remarks 1 K. B., 666, 673. 

T, ICA 
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be observed that the Specific Relief Act does not cover all the cases 
covered by the second paragraph of s. 19 ; but the two provisions of the 
law may, nevertheless, come occasionally into conflict, in which case, the 
Specific Relief Act, being the later in point of time, would apparently 
prevail. 1 

Exception in the case of fraudulent silence.—' The exception to 
s. 19 refers only io misrepresentation or fraudulent silence. The difficulty 
in applying it to any set of facts arises from attaching any exact signi¬ 
ficance to the expressions (1) “ means of discovering the truth ” and 
(2) “ ordinary diligence.” 

Illustrations of the means of discovering truth and ordinary 
diligence. —In a case where the plaintiff bid at a Court-sale under a 
misapprehension (that the property was sold free from incumbrances) 
caused by a misrepresentation made by the auctioneer, and where a perusal 
of the conditions of sale would have removed the misapprehension, the 
Privy Council held, that though “ there was want of prudence in embarking 
so rashly on a transaction so important,” yet “ he was perfectly justified 
in relying on what was said by the auctioneer in the presence and hear¬ 
ing of the chief clerk, who had charge of the sale.” 2 

Similarly, Sargent, J., had, in a decision of an earlier date, said : “ No 

doubt under s. 19 of the Contract Act if the person who has been misled 
might have ascertained the facts by the exercise of ordinary diligence, 
he would not be entitled to be relieved; but can it be said that there 
was negligence on Mr. Robertson's part when Mr. Maxwell had himself 
induced him to sign the deed at once without reading it ? ” 3 

Ordinary diligence would imply some proportion between the import¬ 
ance of the transaction, and the expense and labour of the enquiries. 

Goods had been purchased by a person in insolvent circumstance, 
with the fraudulent intention of never paying for them, and had been 
delivered to the buyer. The seller then learnt the buyer’s circumstances 
and fraudulent intention. The buyer having absconded, the seller 
broke into the house (with the leave of the landlord) and retook such 
of bis goods as he could find : Bigham, J., held that the contract had 
been disaffirmed, and that the seller was entitled to retake the goods, 


1 Maxwell, Interpretation of Statutes, 
253, 254. 

2 Mahomed Kala Mea v. Harperink 

(1008), L. R,, 36 I. A., 32, Lord Mac* 
naghten points out that the Court has 
to b© scrupulous in the extreme, and very 
careful to see that no taint or touch of 


fraud or deceit or misrepresentation is 
found in the conduct of its ministers ; 
cf. Coahs v. Boswell (1886), 11 App. 0a«., 
232, 236. 

3 Oriental Bank v. Fleming (1879), 
3 Rom., 242, 269. 
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though his Lordship expressed high disapproval of the mode of taking 
possession. 1 

Contracting fraud out,— The liability for fraud cannot be con¬ 
tracted out: “ It seems clear ” said Lord Loreburn, L. C., “ that no one 
can escape liability for his own fraudulent statements, by inserting 
in a contract a clause that the other party shall not rely on them, 5 ' 1 
or as Lord Halsbury put it: “ No subtlety of language, no craft or machi¬ 
nery in the form of contract can estop a person who complains that he 
has been defrauded, from having that question of fact submitted to the 
jury.” 2 

Relief given only when contract induced by fraud.—On the 

other hand the fraud must have induced the other party to enter into 
the contract 3 and in this connection, TindaJ, 0. J., 4 laid down a rule 
which is easy to be understood, but often difficult of application. 5 Tindal, 
'C. J., said : “In this state of discrepancy between the decided cases, we 
think it is, at all events, a safe rule to adopt that when the misdescription, 
although not proceeding from fraud, is in material and substantial point, 
so far affecting the subject-matter of the contract, that it may reasonably 
be supposed, that, but for such misdescription, the purchaser might never 
have entered into the contract at all,—in such case the contract is avoided 
altogether, and the purchaser is not bound to resort to the clause of 
compensation.” 6 

“Finally” said Turner, L. J., in Jennings v. Broughton? “I think 
t hat although it is the undoubted duty of this Court to relieve persons 
who have been deceived by false representations, it is equally the duty 
of this Court to be careful that in its anxiety to correct frauds it does 
not enable persons who have joined with others in speculations, to convert 
their speculations into certainties, at the expense of those with whom 
they have joined. 55 7 


1 Re Eastgate; exp. Ward [1905], 1 K. 
B., 405; cf. Seddon v. iV. E. Salt Co. 
[1905], 1 Ch., 326 (innocent misrepre¬ 
sentation). 

2 8. Pearson <& Son , Ltd. v. Dublin 
Corporation [1907], A. O., 351, 353, 354. 

3 lb., 356; see also Tullis v. Jacson 

[1892], 3 Ch., 441, 444; Ghent Komen 
v. lamella (1871), 6 Mad H. C. R, 145, 

150, per Holloway, A. C. J., (Karimvan’s 

rights partly not capable oi being 


renounced). Similarly a father cannot 
renounce his right to bring up his children 
in the religion he thinks best: In re 
Agar Ellis (ISIS), 10 Ch. D„ 49. 

4 Cf. s. 17, above. 

6 Flight v. Booth (1834), 1 Bing. 
(n. c.), 370. 

6 In re Contract bdiveen Fawcett and 
Holmes (1886), 42 Ch. D., 150, 156. 

7 (1854), 5 I)oG. M. & G., 125, 140. 
Of. comment to s. 20, below. 
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Effect of fraud: leliefs available.- -With reference to the 
effect of fraud upon the rights of the parties the following propositions 
may be stated :— 

(1) The fact that the contract is induced by fraud does not render 

the contract void, but merely gives the party defrauded 
a right, on discovering the fraud, to elect whether he will 
continue bo treat the contra,cfc as binding, or will disaffirm 
the contract. 1 

(2) The contract continues valid till the party defrauded has 

determined his election by avoiding it. 1 

(3) The determination of a man’s election may be made expressly 

or impliedly. 2 

(4) If a man once determines his election, it is determined for 

ever. 3 

(5) The party defrauded, may keep the question open so long as 

he does nothing to affirm the contract. 4 Therefore in 
cases referring to the election to avoid a contract for fraud, 
the question is:—Has the person on whom the fraud was 
practised, having notice of the fraud, elected not to avoid 
the contract, or has he elected to avoid it, or has he 
made no election ? 4 

(6) So long as he has made no election, he retains the right to 

determine it either way, 5 subject to this (a) that if 
in the interval, whilst he is deliberating, an innocent third 
party has acquired an interest in the property, or, if in con* 
sequence of his delay, the position even of the wrong-doer 
is affected, it will preclude him from exercising his right 


1 Clough v. London & N. W. Ry. Co., 
(1871), L. R., 7 Ex., 26, 34. 

2 Clough v. London <f? N. IV. Ry. Co., 

(1871), L. R., 7 Ex„ 26, 34: citing 
ComyiTs Digest Election, 0. 2. The 

words in Clough's case arc “ by express 
words or by act,” cf. s. 0, above. 

8 lb., citing Comyn’s .Digest Election, 
C. 2 ; Selway v. Fogg (1839), 5 M. k W., 
83 ; exp. Briggs ; re Hop and Malt LJxchanye 
ds Warehouse Co. (1866), L. R , I Eq., 
483; Setharama Raju Baytinna (1894), 
17 Mad., 275 (case of undue Influence). 
In Campbell v. Fleming (1834), 1 Ad. k 
El., 40 Lord Denman, C. J., Patteson and 


Littledale, JJ., held that the right once 
lost is not revived, though a new incident 
in the fraud is discovered ; Parke, B., did 
not express an opinion on this point. 
It is submitted that the new discovery 
may bo so vital as practically to establish 
a new fraud, in which case the decision 
may not bo applicable. 

4 Clough v. London <b N. W. Ry. Co. 
(1871), L R., 7 Ex , 26, 34 

5 lb. ; Rangnath v. Govind (1904). 
28 Bom., 639 ; he may wait till a suit is 
brought against him for performance 
of the contract: Lakahmi Doss v. Roop 
haul (1906), 30 Mad., 169. 
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to rescind, and 1 ( b ) lapse of time, without rescinding, will 
furnish evidence that he has determined to affirm the 
contract; and where the lapse of time is great, it probably 
would in practice be tieafced as “ conclusive evidence to shew 
that he has so determined.” 2 3 

{7) <c The doctrine of laches in Courts of Equity is not an arbitrary 
or a technical doctrine. Where it would be practically 
unjust to give a remedy, (a) either because the party has, 
by his conduct, done that which might fairly be regarded 
as equivalent to a waiver of it, or ( b) where by his conduct 
and neglect he has, though perhaps not waiving that remedy, 
yet put the other party in a situation in which it would not 
be reasonable to place him if the remedy were * afterwards 
to be asserted,—in either of these cases lapse of time and 
delay are most material. But in every case, if an argument 
against relief, which otherwise would be just, is founded 
upon mere delay, that delay of course not amounting to 
a bar by any statute of limitations, the validity of that 
defence must be tried upon principles substantially equit¬ 
able. Two circumstances, always important in such cases, 
are, (a) the length of the delay, and ( b ) the nature of the act 
done during the interval, which might affect either party, 
and cause a balance of justice or injustice in taking the 
one course or the other, so far as relates to the remedy.’ 5 3 

19A. When 4 consent to an agreement is caused by 
^ undue influence, the agreement is a contract 

Power to set aside _ # 

contract induced by voidable at the option or the party whose 

undue influence. 

consent was so caused. 

Any such contract may be set aside either absolutely 
or, if the party who was entitled to avoid it has received 
any benefit 5 * thereunder, upon such terms and conditions 8 as 
to the Court may seem just. 


1 Clough v. London & N. W, Ry. Co . 
(1871), L. R., 7 Ex., 20, 35. 

2 lb. 9 35; Allcard v. Skinner (1887), 
36 Ch. D., 145, 187 (per Lindley, L. J.), 
193 (per Bowen, L. J.). 

3 Lindsay Petroleum Co. v. Ilurd 

(1374), L. R., 5 P. 0., 221, 239, 240 .(per 

Sir Barnes Peacock). The letters 

dividing off the passage arc mine. 


4 Section 19 a\ was inserted by the 
Indian Contract Act Amendment Act 
VI. of 1899, s. 3. See the footnote to 
the word “ agreement ” in s. 19, above. 

5 On the necessity of the benefit being, 
restored, see the comment to b. 75, below. 

E.g.> it may require the party re¬ 
lieved to make compensation to the other: 
of. the Specific Relief Act I. of 1877, 
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Illustrations. 

(a) As son has forged B’s name to a promissory note. B, under threat 
of prosecuting A’s son, obtains a bond from A for the amount of the forged note. 
If B sues on this bond, the Court may set the bond aside. * 1 

(b) A, a money-lender, advances Rs. 100 to B, an agriculturist, and, by 
undue influence, induces B to execute a bond for Rs. 200 with interest at 6 per 
cent, per month. The Court may set the bond aside, ordering B to repay the 
.Rs. 100 with such interest as may seem just, 

COMMENT. 

See ss. 19 and 75 of the Act, and comment thereto. 

Section 19 A was added by Act VI. of 1899. The first paragraph 
corresponds to the first paragraph of s. 19. The second paragraph is 
new ; it should be compared with s. 64, below, and ss. 35, 38 of the Specific 
Relief Act I. of 1877. The latter, however, apply only to contracts in. 
writing. Section 64, below, makes a restoration of the benefit imperative ; 
on this point compare the Specific Relief Act, ss. 38, 41. Section 19A 
differs from them in this that under it there may arise, in effect, a new con¬ 
tract, made by the Court; because one side may keep the benefit received 
under the contract, on terms and conditions which the CouH thinks just. 

Reduction of rate of interest.-— Section 19 A, and illustration (b) 
thereto, give sanction to the practice of the Indian High Courts to reduce 
the interest on loans advanced on unconscionable terms. 2 

The aggrieved party may ask for the rescission of the contract, and 
alternatively, that, on proof of certain additional facts, the partnership 
may be dissolved. 3 

The Court will not, however, undo a trifling benefit conferred by 
one person on another, standing in a confidential relation to him. unless 
there be maid files* 

In England it has been held that the relation of husband and wife 
does not create a presumption of undue influence. 0 


s. 38; Narayu v. Akkubai (1916), 18 
Bom. L. R., 27. See also the second 
santenco of s. 64, below. 

1 Illustration (a) seems to be based oil 
Williams v. Bayley (1866), L. R., 1 Eng. 
& Ir. App., 200. 

2 Poma Dougha v. William Gillespie 

(1907), 31 Bom., 348: but see the Privy 
Council decision in Sundar Koer v. Rai 
Sham (1907), 34 Cal., 150. For cases 
reducing interest see Mothoormohun 
Boy v. Soorendro (1875), 1 Cal., 208: 
Mackintosh v. Hunt (1877), 2 Cal., 202: 


Rajah Mokhum Singh v. Raja Rup Singh 
(1893), 15 AIL, 352 (p. o.): Dhanipal 
Das y. Mamsluir (1906), 28 AIL, 570 
(p. C.): Maneshar v. Shadi Lai (1909), 
31 AIL, 386 (p. c.): Balki&hah Das v. 
Madan Lai (1907), 29 AIL, 303. 

» Bagot v. Easton (1877), 7 Ch. D., 1. 

* Rhodes v. Bate (1865), L Ii„ 1 Ch., 
252. 

* Howes v. Bishop [1909], 2 K. B., 
390 ;*see Bank of Africa v. Cohen [1909k 
2 Ch., 129. 
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Agreement void 20. Where both 1 the parties to 

where both partios an agreement 2 are under a mistake®' 

are under mistake as o 

to matter of fact, as to a matter of fact 4 essential 


1 Not only one party : cf. a. 22 below. 
See Bibee Solomon v. Abdool Azeez (1881), 
0 Cal, 687 for a case when a compromise 
decree where minors were concerned 
was set aside on the ground of mistake: 
in such cases the Court may be considered 
to some extent also a party to the 
agreement. See also Brooke v. Mostyn 
(1864), 2 DeG. ,T. & S. } 373. There is 
however no consent at all unless they 
have agreed on the same thing : s. 13 
above; and the mistake referred to in 
s. 20, is not as to that very thing which 
the parties agree to do, but as to some 
matter essential to the agreement; ef. 
Dagdu v. Bhana (1904), 28 Bom., 420, 
425 : “The Court in administering 
equitable principles permits mistake to 
bo proved when it is common: that is 
when the expression of the contract is 
contrary to the concurrent intention of 
all the parties. If such mistake be 
established, then the Court, can give the 
relief of rectification, but be It noted 
(as therein error often lurks) that, what is 
rectified is not the agreement but the 
mistaken expression of it. It is an 
adjustment of the machinery to its pro¬ 
per end.” Tko same was expressed 
more tersely by Farran. J., as follows 
4 Courts of Equity do not rectify contracts. 
They may, and do, rectify instruments 
purporting to have been made in pur¬ 
suance of the terms of contracts: ” 
Ilaji Abdul Rahman v. Bombay rf.* . 
Perme S. N. Go. (1892), 16 Bom., 561, 
586. 

; .* The agreement may be in form 

Of a CONSENT-DECREE ; SCO fOOtUOte to 

‘ the word “ both ” above. 

3 *|n * Bagdu v. Bhana (1904), 28 
Bom., 420, Jenkins, C. J., said: u Mis¬ 
take has been aptly described as a mere 
dramatic circumstance.” In Megaw v. 
.Molhy -i’WH), L. R. Ir. Vol. II (Com. 
Law) 530, the goods were sold by auction 


by a mistake of the auctioneer, the sample 
was taken from the wrong ship, and did 
not represent the goods actually intended 
to be sold ; and the Court avoided the 
contract on the ground of mistake. 
But see Scott v. Littledale (1858), 8 E. & 
B., 815 (noted in comment to s. 13 above). 
Illustrations of other mistakes- 
avoiding the contract are : Secry. of State 
v. Sheth Jaysinghbhai (1892), 17 Bom., 407 
(Sanad of land under the mistake that 
the plaintiffs were the superior holders 
of the lands); Haslie v. Couturier (1854). 
9 Ex., 102 (com, the subject of contract 
non-existent); Pritchard v. Merchant# 
and Tradesmen's Mutual Life Assurance 
(1858), 3 C. B. (n, s.), 022 (man, whose 
life was insured, dead); Scott v. Caul son 
[1903], 1 Ch., 453 ; affirmed [1903], 2 Ch. r 
249 (do.): Emmerson's case (I860), L. 
R., 1 Ch. App., 433 (sale of shares, 
in a Company which was being wound 
up, both parties lieing ignorant of 
this fact); Mountslephcn v. Lalcemdn 
(1871), L. R., 7 Q, B., 196 (contract of 
guarantee, the supposed principal debtor 
being found not to be liable ; see per 
Willes, J., pp. 200 ( arg.) % & 202. But 
see, the same case L. R., 5 Q. B., 
613, particularly per Blackburn, J.). 
Where a person fraudulently personates 
a party (who it is necessary should 
join in a conveyance) and signs as if 
he were the person personated,—in such 
a case the purchaser and the seller 
both are deceived and are under a 
mistake as to a fact essential to the 
agreement; and the agreement is void : 
Ismail AUarakhia v. DaUaraya (1916), 40 
Bom., 638. 

4 Not of law,— see s. 21 below; and 
ef. the footnote to the word ‘‘fact” in 
s. 17(1) above; nor a mistake in the 
expectations : Bahshetti v. Vtoxkataramana 
(1879), 3 Bom., 154. 
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to the agreement, 1 the agreement is void. 2 * 

Explanation. An erroneous opinion 2 as to the value 
of the thing which forms the subject-matter of the agreement 
is not to be deemed a mistake as to a matter of fact. 

Illustrations. 

(a) A agrees to sell to B a specific cargo of goods supposed to be on its way 
from England to Bombay. It turns out that, before the day of the bargain, 
the ship conveying the cargo had been cast away and the goods lost. Neither 
party was aware of the facts. The agreement is void. 4 * 

(b) A agrees to buy from B a certain horse. It turns out that the horse 
was dead at the time of the bargain, though neither party was aware of the fact. 
The agreement is void. 6 

(c) A, being entitled to an estate for the life of B, agrees to .sell it to C, 
B was dead at the time of the agreement, but both parties were ignorant of the 
fact. The agreement is void.® 

COMMENT. 

The section as interpreted. —It may be convenient to state the 
effect of s. 20 in the light, of the authorities referred to in the footnotes to 
the section, and in the comment below. This may be done in the foliowi <r 
terms:— 

“ When both the parties (and not only one party) to an agreement,— 
(the existence of an agreement implies that both parties have agreed on 
the same thing : s. 13 above),—are under a mistake as to a matter of fact 
(not as to a matter of law, nor merely as to opinions or expectations of 
what may result from the transaction),—(and such matter of fact is 


1 Not merely as to material point but 
as to something that affects the substance 
of the whole consideration 2 Kennedy v. 
Panama Mail Co. (1867), L. K., 2 Q. B., 
580, 588 (per Blackburn, J.). Cf. I nil's case. 
{187 2), L. R., 7 Ch. App., 485 (mistake 
as to numbers that the shares bore in the 
Company’s register immaterial). 

2 Note that under s. 20 the contract 

is void, not voidable at the option of one 

party, as is the case whore the other 

party is guilty of fraud, or misrepresenta¬ 

tion. The Specific Relief Act, s. 26 
(a). & (b), and 0 . 28 ■(<?), provide that con¬ 
tracts will not be specifically enforced, 
if based on mistake; s, 31 provides for 
the rectification of contracts which do 
not express the intention of the parties, 


through a mistake. See also the illustra¬ 
tions to. those sections. 

3 Cf. comment to s. 17, above, for 
distinction between opinion and fact. 

4 So in Scott v. Coulson [1903], 
2 Ch., 249; Pritchard v. Merchants , <&c. 
Co. (1858), 3 C. B. (n. a), 622: the 
assured was dead at the time the 
policy was entered into. 

5 Cf. Couturier v. Hastie (1855), 5 
H. L. C., 673; Scott v. Coulson [1903], 
2 Ch., 249 (policy of insurance sold 
under impression that the assured was 
alive, when in fact he was dead. 

* Cf. Strickland v. Turner (1852), 7 
Ex., 208 : Cochrane v, WiUis (1865),. 
L. R.,'l Ch., 58. 
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essential to the agreement so that the matter of fact affects the 
substance of the whole consideration), the agreement is void (and not 
merely voidable).” 

Mistake and its effect explained.— - Mistake in the expression of 
that, on which the minds of the parties were at one,—must be distinguished 
from the mistake mentioned in s. 20. The former is remedied by a recti¬ 
fication of the document. 1 Under s. 20 it is a question, on each contract 
to be decided on the evidence, whether the particular matter of fact was 
essential to the agreement. There may be terms in the agreement which 
may assist the decision of this question. As for instance it may appear that 
the intention of the parties was, that, should the particular fact be differ¬ 
ent from what the parties assumed, there should be compensation: on the 
other hand there may be an express agreement that no compensation 
will be due even should the facts be otherwise. 2 In either of these cases 
it would follow that the agreement cannot be set aside on the ground 
of mistake. 

Fraud, mistake, and speculative contracts. — In Debendra Nath’s 
case 3 an attempt was made to convert fraud into a mistake 3 There may 
be cases where the parties enter into a kind of speculative contract, 
knowing that the existence of its subject is doubtful. 4 

Disappointed expectations. —Again disappointment of expecta¬ 
tions must be distinguished from mistake as to a matter of fact essential 
to the agreement. 5 


Effect of mistakes 
as to law. 


21. A contract is not voidable because 
it was caused by a mistake 6 as to any law 7 


1 See Jenkins, C. J.’a suggestive 
judgment in Dagdu v. Bhana (1904), 28 
Born., 420, See also Sornaruddi v. Port 
Canning (1911), 16 Cal. W. N., 225, 227. 

2 As, where the sale is “ subject to all 
defects ” : Sada Kavaur v. Tadepalhj 
(1907), 30 Mad., 284. See also Beftini 
v. Gye (1876), 1 Q. B. IX, 183, cited at 
length in the comment to s. 39, below. 

3 Debendra Nath Dutt v. Administrator - 
General of Bengal (1908), 35 Cal., 955 
(p. c.). Here Cowie fraudulently pretended 
that he was solicitor for a person who 
did not exist, and induced the Court 
to grant letters of administration to him. 
The plaintiff was a surety for Cowie, 


and endeavoured to be relieved of the 

burden of suretyship on the ground of 

mistake; but was unsuccessful. 

4 Ramtuhul v. Biseswar (1875), L. R. 

2 I. A., 131 ; BaotendaU v. Scale (1854), 
19 Beav., 601, 609, 611, 612 ; Jennings 
v. Broughton (1854), 4 De. G. M. & G., 
125, 140. See the Specific Relief Act, 
s. 22, ill, ( a ) and (g). 

5 Babshetli v. Venkataramana (1879), 

3 Bom., 154. 

6 But where thero is fraudulent mis¬ 
representation of law, there may bo 
relief ; see comment to ss. 17, 18 and 21, 

7 E.g. , where the facts being fully 
known, a person considers that the 
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in force in British India; but a mistake as to a law 
not in force in British India has the same effect as a 
mistake of fact . 1 

Illustrations. 

A and B make a contract grounded on the erroneous belief that a particular 
debt is barred by the Indian Law of Limitation : the contract is not voidable. 

A and B make a contract grounded on an erroneous belief as to the law 
regulating bills of exchange in Franco: the contract is voidable. 2 

COMMENT 

Ignorance of law. —This section is based on a principle of expe¬ 
diency, as old as it is widespread, 3 that ignorance of law is not excusable 
in anyone. It is, however, not always easy to distinguish whether a 
particular question is one of law, or of fact. See on this point the 
extract from EaglefieM's case 4 cited below. Lord West bury said that 
ct in the maxim igmrantia juris hand excused ” (ignorance of law 
does not excuse), “ the word jus (law) is used in the sense of general 
law, the ordinary law of the country; but when the word jus is 
used in the sense of denoting a private right, that maxim has no 
application/' 5 

Misrepresentation of law.— If a person makes a representation 
to another that the law is to a certain effect, and the representation is 
believed, the contract may be voidable 6 under s. 19. On the other hand 


edition of Hamilton's translation), 
p. 37. 

4 Eacjle^fieU v. Marquis of Londonderry 
(1876), 4 Ch. IX, 603, 702 (per Jesse], 
M. RA. 

5 Cooper v. Phibbs (1867), L. R., 2 
H. L. # 170. (These reports are also 
known as “ Eng. & Ir. App.") See also 
Beauchamp (Earl) v. Winn (1873), L. R., 
6 H. L., 236, per Lord Chelmsford; 
and see the comment to s. 17, above p 
on fraudulent misrepresentation of law. 

6 See comment to 8$. 17 and 18, above, 
and West London Commercial Bank v. 
Kitson (1884), 13 Q. B. D., 360 ; Hindi 
field v. London B. <h 8. C. By. (1876L 
2 Q. B. IX, 1, 4 ; Harse v, Pearl, <£?c,, Co. 
[1004], 1 K. B., 558, 563, 564 ; cited in 
comment to s. 17, above. 


members of an un-incorporated club arc 
a legal entity, and can. contract as such 
(see the footnote to the word “ induced ” 
in s. 237 below ; but see also the foot¬ 
note to the word “fact” in s. 17(1) 
and comment to s. 17 above. Where, 
with full knowledge of facts, money is 
paid, it cannot bo recovered back: see 
s. 72 below, and Bilbee v, Lumley (1802), 

2 Ex., 409: Bogeis v. Ingham (1876), 

3 Ch. IX, 351, 357 (per James, L. J':). 

1 But when there is fraudulent mis¬ 
representation of law there may be 
relief ; soe comment to ss. 17, 18, and 
21, above. 

2 The word “voidable” is obviously 
a mistake for void. 

3 As to Roman Law see Big. XXII., 
6, 9. Muhammadan law, Hedaya, (Grady’s 
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an erroneous opinion that a widow on re-marrying forfeits the rights 
of an occupancy tenant to which she had succeeded on the death of her 
husband, 1 is a mistake of the law in force in British India, such as is 
contemplated in 8. 21 ; and so also the opinion that execution would be 
issued for interest upon the amount decreed, though no interest has been 
awarded by the decree. 2 

The rule has been neatly put by Sir Frederick Pollock : “ The- 
man who has chosen to judge his own cause upon all the facts, and has 
decided against himself, cannot appeal to the Court against his own 
judgment, whether it was well-informed or not.” 3 This statement has 
reference to payment of money made by mistake : see s. 72, below. 

Misrepresentations of law and fact distinguished. —The 

following words of Jessel, M. R«, throw much light upon this class of 
questions, and supply a useful corrective 

“ A misrepresentation of law,” says his Lordship, 4 >r is this : when you 
state the facts, and state a conclusion of law, so as to distinguish between 
facts and law. The man who knows the facts is taken to know the law ; 
but when you state that as a fact, which, no doubt, involves, as most facts 
do, a conclusion of law, that is still a statement of fact, and not a statement 
of law. Suppose a man is asked by a tradesman whether he can give 
credit to a lady, and the answer is, 4 you may, she is a single woman 
of large fortune. T It turns out that the man who gave that answer knew 
that the lady had gone through the ceremony of marriage with a man 
who was believed to be a married man, and that she had been advised 
.that that marriage ceremony was null and void, though it had not been 
declared so by any Court; and it afterwards turned out they were all 
mistaken,-—that the first marriage of the man was void, so that the lady 
was married. He does not tell the tradesman all the facts, but states 
that she is single. That is a statement of fact. If he had told him the 
whole story, and all the facts, and said, ‘ Now, you see, the lady is single, 
that would have beeu a misrepresentation of law. But the single fact 
he states, that the lady is unmarried, is a statement of fact, neither more 


1 Sabihan Bibi v. Madho Lai (1907), 
All. W. N., 197. 

2 Seth Qohul Daw v. MurU (1878), 

.3 Cal., 602. The ease of Narayan v. Rowji 

(1904), 6 Bom. L.B., 417 (per Chand- 
varker and Aston, JJ.), appears to bo 


opposed to Seth OohuVs caw, and there¬ 
fore to bo wrongly decided. 

3 ‘‘Law of Fraud in British India,” 
128. 

4 Eaglesfidd v. Marquis of Londonderry 
(1870), 4 Ch. D., 693, 702, 703. 
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nor less ; and it is not the less a statement of fact, that in order to arrive 
at it you must know more or less of the law. 

“ There is not a single fact connected with personal status that does 
not, more or less, involve a question of law. If you state that a man 
is the eldest son of a marriage, you state a question of law, because you 
must know 7 that there has been a valid marriage, and that that man 
was the first born son after the marriage, or, in some countries, before. 
Therefore, to state it is not a representation of fact, seems to arise from 
gjgra confusion of ideas. 

'’It is not the less a fact because that fact involves some 
knowledge or relation of Jaw. There is hardly any fact which does 
not involve it. If you state that a man is in possession of an 
-estate of £10,000 a year, the notion of possession is a legal notion, and 
involves knowledge of law; nor can any other fact in connection 
with property be stated which does not involve such knowledge 
of law,”* 

The law as to mistake, the distinction between mistake of law and 
fact, and the effect that the lapse of time may have on the right to avoid 
a contract on the ground of mistake, are considered very fully by Lord 
Chelmsford, L. C., in Earl Beauchamp v. Winn? See also Bell's Principles, 
cited in Stewart v. Kennedy . 1 2 3 


22- A contract is not voidable merely because it 
Contract caused was caused by one of the parties to 

by mistake of one i • i * . . , 

party as to matter *1 ocing under a nustake as to a, matter 
offact of fact. 4 


1 EagUsfidd v. Marquis of Londonderry 
(imj, 4 Oh. D, 693, 702, 703. 

2 (1873), L. It. 6 Eng. & Ir. App., 223, 
230, et seq. 

3 (1890), 15 App. Gas., 108, 112 
(arg.). 

4 E.g., in Ilaji Abdul Lehman Alla- 
ralchie v. The Bombay and Persia ftteurn 
Navigation Co. (1892), 10 Bom., 501: 
where the plaintiff was under a mistake 
that the 10th of August, 1892, would be 


Id days after the haj, and chartered the 
steamer for that date, under that impres¬ 
sion. The charter party could not be 
rescinded, though the 19th of July was 15 
days after the hag. See also Dayahhai v, 
Lakhmichand (1885), 9 Bom., 358, 361 ; 
Henkle v. Royal Exchange Assurance Co. 
(1749), 1 Ves. Sen., 317 ; May v. Platt 
[1900],! Ch., 616; cited in Hunsraj v. 
Runchorda* (1905), 7 Bom. L. R., 319, 
321. 
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The general duty to be alert has been thus expressed : “If 
they had not the actual knowledge, they had all the means of knowledge ; 
and there is no principle of law upon which they can succeed in protecting 
themselves from responsibility in a case, wherein, if actual knowledge 
was necessary, they might have acquired it by using the ordinary 
diligence which their calling requires.” 1 “ If a man will not take 
reasonable care to ascertain what he is buying he 
consequences.” 2 


must take the 


What consider¬ 
ations and object 
aro lawful and what 
not. 


23. 
ject 4 of 
unless— 


The consideration 3 
an agreement 5 is 


or 


ob- 
lawful. 


1 Marsh v. Keating (1834), 1 Bing. 
N,C. 198, 220. (Parke, J.) 

2 Tamplin v. James (1880), 15 Ch. 
D., 215,221 (James, L. J.). In the same 
case Cotton, L. J., says “ Ho had no 
right to make such a mistake.” See 
also Van Praagh v. Evreidge [7902], 

2 Ch., 206. 

a See s. 2 above, and comment 
thereto * *, unlawfulness of consideration 
must be distinguished from some unlaw¬ 
ful motive for the contract in which a 
third party is concerned, but of which 
the party seeking enforcement of the 
contract is ignorant: Rajkriflo v. Koylash 
(1881), 8 Cal., 24: Sykes V. Beadon 
(1879), li Ch. I)., 170, 194 : Tenant v. 
Elliott (1797), 1 B. & I\, 3 : Farmer v, 
Bussell , ib. t 296 : Consolidated , &c. Co. 
v. Musgrave [1900],1 Ch., 37, 42 : Pearce 
v. Brooks (1866), L. R„ 1 Ex., 230 
(knowledge that the brougham would be 
used by prostitute for immoral purposes 
rendered the agreement void): In re 
South Wales Atlantic S. S. Co. (1876), 
2 Ch. D., 763, per MelHsli, L. J.; cf. also 
Kessowji v. Hurjivan (1887), 11 Bom., 
566. Where the contracting parties 
have knowledge of the third person’s 
illegal act inducing the contract, or 
giving it an illegal purpose, the 
agreement is void: Krishnappa, v. 
Adimvla Mudali (1896), 20 Mad., 84; 


Makamad v. Parameshwara (1906), 10 

Mad., L. J., 418 ; Qandadhar v. Damodar 
(1897), 21 Bom., 522 ; Waugh v. 
Morris (1873), L. R., S Q. B., 
202 . 

* The word OBJECT is not defined, and 
seems to be used in distinction to con¬ 
sideration, meaning purpose or design . 
Thus if a person in insolvent oircuiu- 
stances purports to transfer his property 
for inadequate consideration, with the 
object of defrauding his creditors, 
the consideration may he valid, but the 
object, illegal : Jaffer Mehar Aliv. Budge 
Budge Jute Mills Co. (1906), 33 Cal., 
702, 710, affirmed., 34 Cal., 289. The 
Transfer of Property Act, s. 53, speaks of 
intent in a similar sense. See further 
Waugh v, Morris (1873), L. R., 8 
Q. B., 202, cited in the comment to 
s. 23. 

6 Sir F. Pollock and Mr. Muila say that 
it would have been more proper to 
speak of ‘ ‘ consideration for a promise 
instead of agreement. But according to 
s. 2 (c) “ every promise is an agreement.” 
The illustrations refer in more usual 
phraseology to promises as being con¬ 
sideration for each other. The whole 
of the contract must be looked at by 
the Court: Scott v. Brown , <9c, Co. [1902], 
2 Q. B., 724, 735. 
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it is forbidden 1 by law ; 2 or 

is of such a nature that, if permitted, it would defeat 
the provisions 3 of any law ; 4 or 


1 As tO CRIMINAL ACTS S60 8. 224 
below. Illkoa.l Cess : Kamala Kant 
Ghose v. Kalu Mahomed Mandal (1809), 
3 Beng. L. B. (Apt. Jur. Civ.), 44; 
Gosvami Shri Purushotamji Maharaj v, 
B. Babb (1884), 8 Bom., 398 (payment 
of prohibited cess); Raghunath Lai man 
v. Nathu Hirji Bhxtte (1894), 19 Bom., 
026 (sub-lease* of premises used for 
retail of opium, without Collector’s 
permission) ; Thitfii Pakerrudasu v. 
Bheemmlu (1902), 26 Mad., 430 (sub¬ 
letting abuak shop without Collector’s 
permission) ; Jsmalji v. Raghunath (1909), 
33 Bom., 636 (forbidden manufacture of 
salt under guise of sub-lease); Durga 
v. Jhinguri (1885), 7 All., 511, 514 (sale 
in contravention of N. W. P. Bent Act, 
per Mahmood, J., Oldfield, J., dm.); 
Exp . Mac leap (1873), L. K. ? 8 Oh. App., 
643 (attempt to evade operation of 
bankruptcy law by giving preference 
to a creditor: eg., loan on personal 
security but "with agreement that in 
case the debtor becomes insolvent the 
creditor is to have a first charge on the 
certain properties). The English cases 
on the point of evading bankruptcy 
Laws are collected in Agar Chand v. 
Viraraghavalu (1860), 3 Mad. H. C. B. 
172; and Naoroji v. Kaji Sidick (1890), 
20 Bom., 636 ; Biggs v. Lawrence (1789), 
3 Dum. & Ea., 454 (smuggled goods): 
Arbuthnot v. Norton (1846), 3 Moo. I, A., 
435 (offices and pensions) : Mahomed 
Mira Ravuthar v. Savmsi Vijaya (1899), 
23 Mad., 227 (p. a.) (biddings at court 
sales) ; Doorga v. Sheo Parshad (1889), 
16 Cal., 194 (agreement between two 
persons not to bid against each.other not 
illegal) : Hari Baltcrishna v. Naro (1893), 
18 Bom., 342; in re Carew's Estate 
(1858), 26 Beav., 187. As to criminal 
libels see Poplell v. StocJcdale (1825), 

1 By. & M., 337 ; Shachell v. Rosier 
(1836), 2 Bing. (n. c.), 634. Bules of 
evidence, especially such as relate to 
evidence in causa, are rules of law, which 


a Court or Judge has no more right to 
disregard or suspend than any other 
part of the common pr statutory law : 
A. B. Millar v. Baboo Madhodas 
(1896), 19 All., 76, 92 (r. c.) (objection 
to evidence not taken does not make 
it admissible) ; Monmohini v. Banga 
Chandra (1903), 31 Cal., 357 (compromise 
in regard to Probate proceedings not 
allowed, as it is duty of tlie Court to 
determine if the will is genuine) ; 
SJteskachellam v. Govindappa (1870), 5 
Mad. H. C. R.,451 (stipulation to exclude 
oral evidence of payments on bond, void), 
followed in Narain v. Motilal (1875), 
1 Bom., 45. An agreement to pay 
a witness for giving evidence un¬ 
enforceable, as there is no consideration : 
see comment to s. 2, above, paragraph (4). 

2 See ss. 26, 27, 28 and 30, below : 
see also as to partnership, s. 255 below ; 
and see the remarks of Par ran, 0. J., in 
fleer a Ntma v. Peslonji (1898), 22 Bom., 
693, 697, as to tho necessity for the 
Courts giving effect to Legislative pro¬ 
hibitions against contracts. Subbar ay a 
v. Devandra (1884), 7 Mad., 301 (gam¬ 
bling, not being prohibited by law in 
the mtifassal , money lent for gambling 
is recoverable); Bank of Bengal v. 
Vyabhoy Gangji (1891), 16 Bom., 618 : 
there is a distinction between void 
and illegal agreements: see also on the 
same point comment to s. 2, above; and 
Sheth Gohul Bass v. Murli (1878), 3 
Cal., 602 (p. c.); Shama Charanv. Chuni 
Lai (1898), 26 Cal., 238 (compound 

interest in Santhal Pargannahs). As to 
presumption of legality, see comment. 

3 See the footnote to the word 
“ forbidden ” in the second clause of 
s. 23: see also Hormusji Motabhai v. 
Pestanji Dhanjibhai (1887), 12 Bom., 422 
(per West, J.): Sykes v. Beadon (1879), 
11 Ch. I)., 170; Ram. Sarup v. Kislian 
Lai (1907), 29 All., 327. 

4 As to stiflin g prosecutions see e. 23, 
illustration (h ), and footnote thereto. 
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is fraudulent '} or 

involves or implies injury to the person or property of 
another ; 2 or 

the Court regards it as immoral, 3 or opposed to 
public policy. 4 

In each of these cases, the consideration 5 or object 
of an agreement is said to be unlawful. Every agreement 


As to lotteries, see the Indian Penal 
Code, s. 294A, ; Joseph- V. /Solano (1872), 
18 W. R., 424 ; 9 Bong. L. R. (o. 0.), 441 
and other cases cited in commentaries 
on the Indian Penal Code. Lottery is 
defined in Taylor v. Suretten (1882), 
1 ] Q. B. I)., 207, 210 : Barclay v. Pearson 
[1893], 2 Ch., 154. Agreement to 

indemnify bail is illegal: see com* 
ment to s. 124 below. 

1 E.g . the consideration is fraudulent 
where a person makes a sham purchase 
op shares, with the sole object of 
deceiving the public to suppose that there 
were buyers of Biich shares at. a premium : 
Scott v. Brown d Co. [1892], 2 Q. B., 
724; or where the plaintiff knowing 
that no patent to use a particular 
process oould be obtained in Berlin, 
purchased that right from the defendants 
for £15,000 (the defendant not knowing 
that a patent could not be obtained in 
Berlin), it was hold that the plaintiff 
could not recover hack the £15,000 as 
he had the fraudulent intention of 
deceiving the public that a patent 
could be obtained in Berlin, and making 
the public buy shams in a Company 
boated by himself: Btgbic v. Phosphate 
Sewage Co. (1875), L. R, 10 Q. B., 491, 
affirmed, 1 Q. B. 1)., 679. As to de- 
jrauding creditors ste Transfer of 
Proporty Act, s. 53: of. also Chedam- 
baram CheUiar v. Sami Aiyar (1906), 
30 Mad., 6. The mere intention to 
defeat an execution creditor does not 
in itself constitute a fraud; Rajan v. 
Ardeshcr (1879), 4 Bom., 70: and 
Sankara ppa v. Ramayya (1866), 3 Mad. 
K. C R., 231, 235, citing Wood v. Dixie 


(1845), 7 Q. B„ 892, 896: Hale v. Metro¬ 
politan, dc. Co. (1858), 28 L. J. (ch.), 
777: DarviU v. Terry (1861), 30 L. J. 
(ex.), 355. 

2 Especially if there is a fraud 
against public interests: Willis v. 
Baldwin (1780), 2 Dough, 450. 

3 See illustrations (j) and (&). In 
Popletl v. Stockdale (1825), 1 Ry. & M., 
337, a case of immoral libel. Best, 
C. J., puts in very clear language the 
Court’s attitude in rogard to immoral 
dealings. He ends by saying “ I will 
not, as Lord Kenyon once said, sit here 
to take an account between two robbers 
on Hounslow Heath."’ Baldeo Sahai v. 
Jumna Kunwar (1901), 23 All., 495 
(bribe to induce parents to give the 
daughter in marriagL) ; Harrington v. 
Victoria Graving Dock Co. (1878), 3 Q. 
B. D., 551 (CORRUPT SECRET COMMISSION : 
cf. illustration (g) and s. 215 below as to 
agents). 

4 See comment as to “public policy.” 

5 See s. 2 above, and comment 
thereto ; unlawfulness of consideration 
must be distinguished from some unlaw¬ 
ful motive for the contract in which a 
third party is concerned, but of which 
the party seeking enforcement of the 
contract is ignorant: Rajbristo v. Koylash 
(1881), 8 Cal., 24: Sykes v. Bcadon 
(1879), 11 Ch. D-, 170, 194: tenant v. 
KUiott (.1797), 1 B. & P., 3 . Far mat v. 
Russell, ib,, 296: Consolidated, dc. Co. 
v, Musgrave [1900], 1 Ch., 37, 42 : Pearce 
v. Broolis (1866), L. R., 1 Ex., 230 
(knowledge that the brougham would 
bo used by prostitute for immoral 
purposes rendered the agreement void): 





112 THE INDIAN CONTRACT ACT. [Ch. II* 

of which the object or consideration is unlawful is 
void. * 1 * 

Illustrations. 

(a) A agrees to sell his house to B for 10,000 rupees. Here B’s promise 
to pay the sum of 10,000 rupees is the consideration for A’a promise to seU the 
house, and A’s promise to sell the house is the consideration for B’s promise to 
pay the 10,000 rupees. These am lawful considerations. 

{b) A promises to pay B 1,000 rupees at the end of six months, if C, who 
owes that sum to B, fails to pay it. B promises to grant time to C accordingly. 
Here the promise of each party is the consideration for the promise of the other 
party and they are lawful considerations. 

(c) A promises, for a certain sum paid to him by B, to make good to B the 
value of his ship if it is wrecked on a certain voyage. Here A's promise is the 
consideration for B’s payment, and B’s payment is the consideration for A’s 
promise, and these are lawful considerations. 

(d) A promises to maintain B’s child and B promises to pay a 1,000 rupees 
yearly for the purpose. Here the promise of each party is the consideration 
for the promise of the other party. They are lawful considerations. 

(e) A, B, and C enter into an agreement for the division among them of 
gains acquired, or to be acquired, by them by fraud. The agreement is void, 
as its object is unlawful. 

(/) A promises to obtain for B an employment in the public service, and B 
promises to pay 1,000 rupees to A. The agreement is void, as the consideration 
for it is unlawful. 

(g) A, being agent for a landed proprietor, agrees for money, without the 
knowledge of his principal, to obtain for B a lease of land belonging to his 
principal. The agreement between A and B is void, as it implies a fraud by 
concealment by A, on his principal.- 

(h) A promises B to drop a prosecution which he has instituted against B 
for robbery, and B promises to restore the value of the things taken. The 
agreement is void, as its object is unlawful. 3 


In re South Wales Atlantic S. S. Co. 
(1876),^ Ch. D., 763, per Mollish, L. J.; 
cf. also Kessowji v. Hurjivan (1887), 
11 Bom., 566. Where the contracting 
parties have knowledge of the third 
person’s illegal act inducing the contract , 
or giving it an illegal purpose, the 
agreement is void: Krishnappa v. 
Adimaela Muduli (1896), 20 Mad., 84; 
Maha mad v. Parameshwara (1906), 16 
Mad., L. J., 418 ; Gfandadhar v. Damodar 
(1.897), 21 Bom., 522; Waugh v. Morris 
(1873), L. B. 8 Q. B., 202. 

1 An agreement with an illegal con¬ 

sideration may be worse than one 
with no consideration at all: see s. 25, 
bolow ; and see Fisher v. Bridges (1854), 

3 Ell. & B., 642 ; and the arguments of 


Willes, at pp. 645-47. “ Unlawful cov¬ 

enants,” it is quaintly said in Domat, 
Civil Law, L, 184 ( § 1269) “oblige to 
nothing except to make good the damage 
which they occasion, and to sudor the 
punishments whioh the persons may 
have deserved who made them.” Of 
course there cannot be an action for 
damages for breach of an illegal agree¬ 
ment : Sykes v. Beadon (1879), 11 Ch. JD., 
170, 187. 

2 Sec s. 215 below and footnote to 
the word “immoral” in the sixth para¬ 
graph of s. 23. 

3 As to STIFLING A PROSECUTION SCO 
further, Williams v. Bayley (1866), L. K., 

1 Eng. & Ir. App., 200, 220-222 (Lord 
West bury) ; Jones v. Merionethshire 9 die., 
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t f 4s - r\ tate sold f°5 arrears of revenue under the provisions of an Act 

of the legislature, by winch the defaulter is prohibited from purchasing the 
estate. B, upon an understanding with A, becomes the purchaser, and agrees 
to convey the estate to A upon receiving from him the price which B has paid. 
The agreement is void, as it renders the transaction, in effect, a purchase by the 
defaulter, and would so defeat the object of the law. 1 y 

(j) A, who is B’s mukhtar, promises to exercise his influence, as such, with 

B in favour of C, and C promises to pay 1,000 rupees to A. The agreement is 
void, because it is immoral. 8 

(k) A agrees to let her daughter to hire to B for concubinage. The 

,hou * h “» “r « I* rSwu* 


COMMENT. 

Additional illustrations. The taking of an assignment of a 
mortgage by a ‘ patwari ! is not a transaction opposed to public policy.* 

There exists no legal prohibition against a kanungo purchasing 
mortgaged property, and suing to redeem the mortgage existing on it, 
nor is such a transaction opposed to public policy. 3 

An agreement by the defendants for relinquishment of all their 
sir and khudkasht lands, and ex-proprietary rights therein to the 
plaintiffs, none of whom were, at the execution of the agreement, 
proprietors, landholders or co-sharers in the land to be relinquished' 
and agreeing to pay damages for any breach of the contract by them! 
was illegal and void, as being in contravention of the policy of Act 
No. II. of 1901 (Agra Tenancy Act). 4 


Socy. [1892], 1 Ch., 173 ; JRajkristo v. 
Koylash (1881), 8 Cal., 24: Subraya v. 
Subraya (1867), 4 Mad. H. C. R., 14; 
Iktkukhram v. DcBretlon (.1904), 28 Bom., 
326; Namasivaya v. Kylam (1872), 7 
Mad. H. C. R, 200, 210; Kesawji v. 
Ifurjivan (1887), II Bom., 566 ; Mnjibar 
v. Muktashul (1912), 40 Cal., 117 : 
Meherally v. Sakarlchanoobai (1905), 
7 Bom. L. R, 602, 603: Murray v. 
Queen-Empress (1893), 21 Cal., 103; 
Srimngachariar v. Ramammi (1894), 
18 Mad., 189. Stifling a prosecution 
must, of course, bo distinguished from 
lawful compounding : Chit an Das v. 
Hari Ram (1911), 8 AH. L. J., 498; 
Amir Khan v. Amirjan (1898). 3 Cal. 
W. N., 5 {per Amir Ali and Pratt, JJ.); 
Dahukhram v. Charles De Bmdton 
(1904), 28 Bom., 326 (for the principle 

T, ICA 


of the distinction bo tween compoundable 
and non-compoundable offences see 
Keir v. Leeman (1846), 9 Q. B., 371 ; 
case of assault: Flower v. Sadler 
(1882), 10 Q. B. D., 572). Still less 
is it an illegal agreement where there 
is a debt creating civil as well as 
criminal liability in consideration for 
which a- promissory not-e is given : Jai 
Kumar v. Jauri Nath (1906), 28 All., 718. 

1 Act XLV, of 1860. 

2 Bhagwan Dei v. Murari Lai (1916), 
39 All., 51 (f. b.) ; overruling Shiam 
Lai v. Chhnki Lai (1899), 22 All., 220 : 
and Sheo Narain v. Mata Prasad 
(1904), 27 All., 73. 

3 Kamala Devi v, Gur Dayal (1916), 
39 All., 58 (v. b.). 

4 Moti Chand v. Ihram-uUah Khan 
(1916), 39 All, 173 (*. o.). 




114 


THE INDIAN CONTRACT ACT. 


[Ch. II. 


The sale of a recommendation, nomination or influence in procuring 
a public office is illegal and void, for trafficking in offices would inevitably 
tend to official corruption : and the Court will not assist a party who has 
entered into an agreement tainted by moral turpitude, both sides being 
partitives criminis, in pari delicto. 1 A suit to enforce a contract for the 
return of money paid to a \ azir, to secure an appointment as a District 
Court peon for the plaintiffs son, is not maintainable. 2 Such an agreement 
ia void ab initio, its object being opposed to public policy within the 
meaning of section 23 of the Indian Contract Act. 

An agreement is opposed to public policy if thereby a newspaper, 
carrying on the business of advising investors in land, agrees not to publish 
any comment upon its creditor’s company, or in regard to land owned by 
such company with which the newspaper should have notice that its 
creditor was interested. 3 An agreement for a fictitious criminal 
prosecution of a person who, under a scheme, was technically to eject the 
promisee from a theatre, and was to be prosecuted for such ejectment, 
for purposes of advertisement, was held to be opposed to public 
policy. 4 

On the other hand, an agreement to share profits which would contra¬ 
vene the terms of the licence as between the Forest Officer and the licensee, 
is not forbidden by law, nor would it defeat the provisions of any law f 
And though it is against s. 23 to agree to compound a non-compoundable 
offence, yet it has been held in Scotland that it is not illegal for an employer 
to make a bargain with an employee not to prosecute him for embezzling 
money, provided that he returns it. 7 

The principle of s. 23.—“ Every contract,” said Holt, C. X, “ made 
for or about any matter or thing which is prohibited and made unlawful 
by any statute is a void contract, though the statute itself doth not 
mention that it shall be so, but only inflicts a penalty on the offender. 


1 Tappendm v. Randall (1801), 2 Bos. 
& P„ 467 ; 5 R. R., 662. 

2 Ledu Coachman v. Hiralal Boev 
(1915), 43 Cal., 115. See also Bat Vijli 
v. Nansa Nagar (1885), 10 Bora., 352; 
Pickakutty, v. Narayanappa (1864), 2 
Mad. H. C, R., 243. 

3 Neville v. Dominion of Canada 
[1915], 3 K. B., 556. 

h 4 Dam v. Curzon (1910), 104 L T., 
PhUlimoro and Horridge, JJ.). 


6 Nazaralli Say ad Imam v. Babamiya 
Ihireyatunshe (1915), 40 Bora., 64. 

6 Of. Lound v, Qrimvadi (1888), 39 
Ch. I)., 005; R. Eyerlon v. Broumlow 
(1853), 4 H. L. C., 1, 163 (per Lord 
Lynd hurst). 

7 Lameon Paregon Supply Co. v. Mac- 
Phail [1914], S. C,, 73; cited from 
Halsbury, Laws of England, Supplement, 
1916, p. 346 ; the report not being avail¬ 
able to me), 
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because a penalty implies a prohibition though there are no prohibitory 
words in the statute/ 51 

u A party cannot be permitted in a Court of law, to recover for work 
or labour done in direct violation of the law ”; so where a book was 
printed without the name of the printer, in contravention of the statute 
(39 Geo. Ill, c. 29, s. 27), the printer was not allowed to recover the price 
of labour or materials. 2 Similarly, as to immorality : the landlord cannot 
recover rent for occupation of his house, if he knew that it was occupied 
for immoral purposes. 3 

Effect of prohibitory words in a statute.— “ In all cases/* 
said Lord Dunedin, delivering the opinion of the judicial committee/ * * * * * 6 where 
something not ipsa natnra unlawful is prohibited by statute, the words 
of the prohibition must be taken as they stand; they must not be amplified 
in order to suit a supposed evil, or restricted in order to protect a natural 
freedom. In other words, the evil that was to be checked can only be 
considered so far as necessary for the interpretation of the words, but 
must not be used for an independent determination of the scope of the 
remedy/ 5 4 

Unlawfulness of the object of the contract.— 4 A contract 
lawful in itself, is illegal, 55 said Blackburn, J., delivering the judgment of 
Cockburn, C. J., himself and Mellor, J., “ if it is entered into with the object 
that the law should be violated ; if it is done for the very object of satisfy¬ 
ing an illegal purpose, or ‘ for the express purpose of a violation of the law. 5 
Where a contract is to do a thing which cannot be performed without a 
violation of the law, it is void, whether the parties know the law or not. 
But in order to avoid a contract which can be legally performed, on the 
ground that there was an intention to perform it in an illegal manner, 
it is necessary to show that there was the wicked intention to break 
the law ; and if this be so, the knowledge of what the law is, becomes of 
great importance/ 5 5 


1 Bartlett v. Vinor (1693), Carthew, 
252Skin,, 322; 90 Eng. Rep., 144, 750. 
The converse case—where the statute 

imposes a penalty, but does not pro¬ 

hibit,—is considered in the comment 

below: ( Boistub Churn Nann v, Wooma 
Churn Sen (1889), 16 Cal., 436. 

s Bemley v. BignM [1822], 5 Barn. 

& Aid., 335. 

3 Of. s. 23 ill. (k): Bani Mancharam 
v. Regina Stanger (1907), 32 Bom., 581; 
Ckoga Lai v. Piyari (1908), 31 AIL, 58. 


4 Equitable Life Assurance Society of 
U. 8. v. Reed( 1914), A. C., 587,595, 596. 

5 Waugh v. Morris (1872), L. R., 8 
Q. B., 202, 207-208, citing Pearce v. 
Brooks (1860), L. R., 1 Ex., 213 : Mc- 
Kinnell v. Robinson (1838), 3 M. & W. t 
434, 442. Some words and sentences 
have been omitted from Blackburn, J.’s 
judgment, cited above, for brevity ; see 
also Taylor v. Chester (t869), L. R., 4 Q. 
B., 309, 313, 314 ; and footnote to 
the word “ object ” in s. 23. 
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Distinction between illegal and disapproved contract. —“ Pro¬ 
hibited or illegal contracts 35 said Phillimore J., 1 “ will not be enforced 
by law ; but there are also contracts not illegal and not prohibited, which 
nevertheless the law deems it inexpedient to enforce. The distinction is 
well pointed out in In re Missouri Steamship Co., 2 3 particularly in the 
judgment of Fry, L, J.” 

The learned Lord Justice in the judgment referred to, speaking 
of prohibitions in regard to particular stipulations, said that not every¬ 
thing that is prohibited is rendered illegal or criminal; some stipulations 
are held to be obnoxious to public policy and so are void and not illegal, 
exactly in the same way as in England and British India stipulations 
that are in restraint of trade aro not illegal, and the entering into them 
does not constitute an illegal conspiracy, but are void. Hence, it may 
be that a stipulation is not enforceable in accordance with the law of the 
place of the contract, but enforced in another country. 

Illustrations of unlawful considerations.— Attention is drawn 
also to the transactions mentioned in small capitals in the footnotes 
to s. 23, which have come before the Court, and have been held to be 
unlawful. Maintenance and champerty are separately dealt with in 
a latter part of the present comment. 

Rule of public policy in section of statute.— When the section 
of a statute lays down a rule of public policy, it is impossible for parties to 
contract themselves out of it, or to waive its effect; or, to put it in other 
words, it is not permissible to defeat public policy laid down by an Act.** 

Public policy: Caution in invoking.— With reference to public 
policy the following dicta will foe found useful: Sir Geo. Jessel pointed 
out that it is the highest policy of the law that contracts should be 
enforced. 4 SirErsfeine Perry, the distinguished Chief Justice of Bombay, 
said, “ Public policy, in the words of Mr. Justice Burroughs, 5 4 is an 
unruly horse, and if a judge gets on it, he is very apt to be run away 
with. 5 5>6 “ I disclaim/’ said Aldorson, B., “ deciding on the ground of 


1 Spier# v. Hunt [1008], I i\. .11, 
720, 723. 

2 (1889), 42 Oh. D., 32J, 342. 

3 Equitable Life Assurance Society of 
U. 8. v. Heed [1914], A. G, 687, 695. 

4 Printing Co . v. Sampson (1875), 
Jm R., 19 Eq., 465. 

G Richardson v. . Mellish (1824), 2 
Bing. Rep., 229, 263. Burrough, J. 
t-aid : “1 for one protest, as my Lord 


has done, against arguing too strongly 
vij>on public policy ;—it is a very unruly 
horse, and when you once got astride it 
you never know where it will carry you. 
It may lead you from sound law. It is 
never argued at all, but when other 
points fail.” 

6 Khojas & Mem on's case. Pen*. Or. 
Cas., 120. 


m 
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public policy; the policy of one man is 110 b the policy of another, and 
such a consideration only tends to introduce uncertainty into the law.” 1 
and Blackburn, J., said ; “ But though some of us at least much dis- 
-approve of this kind of traffic (agreeing to vote in a particular way) we 
can find no legal principle to justify us in holding that the subscriber 
to a charity may not give his votes as lie pleases, answering only to his own 
conscience and reputation for the way be exercises his power.” 2 

There can be no public policy which contravenes the positive language 
•of a statute. 3 The policy cf the law is to be collected from its whole 
body, and not from a detatched portion. 4 

Lord BramweE has also pointed out that “ no evidence is given in 
these public policy cases. The tribunal is to say as a matter of law that 
the thing is against public policy and void. How can the Judge do that 
without any evidence as to its effects and consequences ? ” 5 * 

Where public policy legitimately invoked. —While so much has 
been said against the application of the rule relating to public policy, 
it Was recently remarked by Far well, L. J. :“ I agree that the 
doctrine of public policy is one which must be applied with caution. 
But I think that it is equally true to say that, where one finds certain 
principles to have been always insisted upon by the Courts, as far back 
as the reports of their decisions extend, with regard to the obligations 
of marriage and the conduct incumbent upon married people, it would 
be most inexpedient now to depart from those principles which have 
always been regarded as essential in the interest of public morality and 
the happiness of married life.”® 

It has been held that it is against public policy for a member of 
Parliament to agree with a Trades Union, that he will vote in a particular 
manner ; 7 and for a Newspaper Company not to comment on the 
affairs of a Joint Stock Company in consideration of a sum of money. 8 


1 Hibblewhite v. Me Marine (1839), 

5 M, & W., 462 ; boo also Moghul Steam¬ 
ship Co. v. MacGregor , <&c. Co. [1892], A. 
C., 26, 39, 45, 46 ; Janson v. Driefontein 
XI902], A. 0., 484 (per Lord Hal*bury). 

3 Bolton v. Madden (1873), L. R., 
9 Q. B. , 55, 57. 

3 Houghton, hire, Houghton v. Houghton 
[1915], 2 Cli., 173. See also Equitable 
Life Assurance. Society of U. S. v. Heed 

£1914], A. C., 587. 

4 Nawab Umjad Ally Khan v. 

MusstL Mohumdee Begum (1807), 11 

Moo. I. A., 517, 547. 


5 Mogul Steamship Co. v. Mac¬ 
Gregor Gow it- Co. (1892), A. C., 25, 45. Cf. 
Fischer v. Kamala( 1860), 8 Moo. I. A., 175. 
187: Hill v. Clarke (1904), 27 All., 266. 

* Wilson v. Carnley [1908], 1 K. B., 
729, 741. 

7 Osborn v. Amalgamated Society of 
Railway Servants [1907], 1 K. B., 361, 
affirmed [1910], A. C., 87 contrast, Bolton 
v. Madden [1.893], L. R., 9 Q. B., 55 
(agreement to vote in regard to a charity). 

8 Neville v. Dominion of Canada News 

Co., Ltd . [1914], 31 T. L. R., 84, 

(per Atkin, J.). 
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Effect of war on contracts : trading with the enemy.-— It fo¬ 
under s, 23 that several rules altering the ordinary law in time of 
war become applicable. * 1 It was tersely put by Lord Lindiey: “ W ar 
prohibits all trading with the enemy, except with the Royal licence, 
and dissolves all contracts which involve such trading.’’ 2 So that no 
contract made with an alien enemy 3 can be enforced 4 in time of war 5 
by Court of British Judicature. 6 The contract is either dissolved or sus¬ 
pended during the continuance of war. 7 The principle underlying this 
rule is, that all trade enriches the trading parties, and any act by 
which money or property is transmitted 8 to a country at war, is 
deleterious to public interests. 9 But trade with alien enemies 10 
may be carried on by obtaining the King’s licence. 11 As was said, by 


1 CL Trotter, “ Contracts During War/' 
and Supplement. 

£ Jan&on v. Driefontein Consolidated 
Mines Ltd. [1902], A. C„ 484, 509 (per 
Lindiey). 

3 For definition of ** alien enemy ” see 
Trotter, “ Contracts during War Supple¬ 
ment,” p. 8; Campbell, “ The Law of 
War and Contract,” (1917), pp. 3*4. 

* As to whether the contract is 
dissolved or suspended, and in connection 
therewith, on the distinction between 
executory and executed contracts, see 
Campbell, “ The Law of War and 
Contract,” (1917), pp. 8, et seq. 

6 41 War” is explained in Driefontein 
Consolidated Mines v. Jamon [1900], 
2 Q. b!, 343 ( per Mathow, J.), affirmed 
[1902], A C., 484: mb nom. Jamon v. 
Driefontein; British and Foreign Insu¬ 
rance Co. v. Sunday Co. [1916], 1 A. 0., 
650. A declaration of war is not essential: 
Muller v. Thompson (1811), 2 Camp., 
609: ** T&utonea ” (1872), L. R., 4 P. C. 
179. The Court must take judicial 
notice of the existence of war: Indian 
Evidence Act, s. 57 (11); Janson v. 
Driefontein (1902), A. C., 484 ; Alcmous 
v. Nigren (1854), 4 22, & B., 218. 

« Willison v. Patleson (1817), 7 Taunt, 
439 f Potts y. Bell( 1800), 8 Dura. & Ea,, 
561; Textile Manufacturing Co. v. 
Salomon Bros. (1915), 40 Bom., 570; 
Horlock r, Beal [1916], 1 A. C,, 486; 
Jager v. Tolme and Bunge (1916), 32 
T. L. R., 291; Andrew Millar r. Taylor 


[1916], l K. B., 402 (contract suspended). 

" See Zinc Corporation v. Hirsch [1916], 

1 K. B., 541 which discusses the question 

when a contract is dissolved and when 
merely suspended. Phillimore, L. J., at 
p. 560 points out the distinction between 
the non-cnforcement of the contract and 
its dissolution. See comment to s. 11 
above with reference to contracting 
capacity of alien enemies. 

3 But making a payment to a 
naturalised British subject in British 
Dominions merely improves the position of 
the enemy, by giving him further security 
that he will ultimately recover the 
money, without his benefiting during 

war: such payment is, therefore, not 
unlawful: Schmidt v. Von Der Veen 
(1915), 31 T. L. R , 214. 

9 The rule is enforced even if Great 
Britain is benefited : Exp. Baglehole 
(1812), 18 Ves., 528. “ One of the im¬ 

mediate consequences of the commence¬ 
ment of hostilities is the interdiction 
of all commercial intercourse between 
the subjects of the states at war, without 
the licence of their respective govern¬ 
ments” : Wheaton, “ International Law,” 
IL, 25, cited Esposito v. Bowden (1857), 

7 El I. & BL, 763, 773- 

w See Campbell, “ Trading with the 

Enemy,”'Bufctcrworfch, 1916. 

ii “ The Hoop ” (1799), I Ch. Robb., 
196 ; Vandyek v. Whitmore (1801), 1 East, 

475; Clemonleon v. Blessig (1855), U 
Ex., 135. 
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Willes, J. : J “ It is now fully established that the presumed object of 
war being as much to cripple the enemy’s commerce as to capture 
his property, a declaration of war imports a prohibition of com¬ 
mercial intercourse, and correspondence with the inhabitants of the 
enemy’s country, and that such intercourse, except with the license of 
the Crown, is illegal.” 1 

Conversely, it is illegal to raise loans for subjects in arms against 
a Government at peace and friendly with the British empire. 2 

See Hooper v. King Emperor , 3 where it was held that trading with 
the enemy was a common law offence in England, and probably in 
India also, 4 5 The prohibition, it has been held by Srinivasa Ayyangar, J., 
sitting singly, is confined to commercial intercourse, and does not 
render illegal ail agreements whatever their nature, 6 Nor does the 
outbreak of war necessarily abrogate all contracts that had been 
entered into before the declaration of war. 6 Unless the contracts 
are of a special kind, the effect of war is merely to suspend the remedy. 
But all contracts of affreightment are put an end to by the outbreak of 
war between the Governments of the shipper and the shipmaster. 7 

Defence that plaintiff is an alien enemy.— It follows from the 
above, that it is a defence to an action that the plaintiff is an alien enemy. 
This defence has been stigmatized as odious by Lord Kenyon, C. J., and 
Lawrence, J., who held that the defendant must plead all the necessary 
facts in order to set it up, viz., that the plaintiff was born in a foreign 
country, at enmity with this country, and that he came out here without 
letters of safe-conduct from the King. 8 

Illegality distinguishable from impossibility — These cases 
must be distinguished from those regarding contracts to which no alien 
is a party, but which become impossible of performance (not illegal) 
owing to the outbreak of war. Where there was an arbitration clause 


521 ; Padgett v. Jamsetje, ib, f 190; cf. 
Zinc Corporation v. Skipunth (1914), 
31 T. L. R., 106, 107. 

7 Marshall db Co. v. Nacjinchand 
Fulclmd (1916), 18 Rom. L. R„ 915. 

8 Casseres v. Pell [1799], Durn. & Ea., 
166. See however Janson v. Driefontcin 
[1902], A. 0., 489, especially per Lord 
Davey at p. 499. See also the passage 
citated below from Lord Mansfield’s 
judgment in Hahnan v. Johnson. (1775), 
J Cowp., 341. 


1 Esposito v. Bowden (1857), 7 Ell. 
& B., 763, 779. 

2 DeWntz v. Hendricks (1824), 2 
Bon., 314. 

(1917), 40 Mad., 34. 

4 See also The Textile Mfg. Co. v. 
Solomon Bros. (1916), 40 Bom., 570. 

5 Wuthrik v. David (1916), 31 Mad. 
L. J., 860. Cf. Willison v. Patteson 
(1817), 7 Taunt, 439; Janson v. Dm* 
Jontein [1902], A. C., 484. 

6 R. K. Motishaw db Co. v. The 

Mercantile Bank (1916), 18 Bom. L. R. 



120 


THE INDIAN CONTRACT ACT. 


[Ch. II. 


in case there was a breach of performance, the distinction between 
impossibility and illegality was clearly explained by the Master of the 
Bolls, and he pointed out that the contract for arbitration was neither 
impossible of performance, nor illegal. 1 

Champerty and maintenance.— Another class of transactions 
requires mention here : agreements amounting to champerty or main¬ 
tenance are illegal in England. 2 But, “ it is to be observed that the 
English statutes on the subject were passed in early times, mainly to 
prohibit high judicial officers and officers of state from oppressing the 
King’s subjects by maintaining suits or purchasing rights in litigation/’ 3 
The law of British India is materially different, 4 and English decisions 
must therefore be utilized with discrimination. 

Rules relating to champerty and maintenance.— The following 
has been established in regard to champerty and maintenance: 
(1) Although the Court has the right, perhaps even lies under the obligation 
to take cognizance suo molu of any objection manifestly apparent 
on the face of the proceeding, which shows that it is against morality 
or public policy, yet where that is only to be collected from the evidence 
by inference, and is capable of explanation or answer by counter evidence, 
it is contrary to the practice of the Court to enter into the enquiry, unless 
the pleadings or the issues raise the question;* (2)where there is “in the 
substance of the transaction, and not merely the language of the instru¬ 
ment, something against good policy and justice, something tending to 
promote unnecessary litigation, something that, in a legal sense, is immoral, 
and to the constitution of which a bad motive in the same sense is neces¬ 
sary/ 3 5 “ the contract ought, under certain circumstances, to be held 


1 Smith Corny Barrett (1915), 31 

T. L. R., 151. 

3 Champebty is purchase by a 
solicitor of any part of the interest of 
his client in any contentious proceeding, 
on a stipulation for payment on success 
in such proceeding : see In re Attorney6 
and Solicitori Act, 1870, (33 and 34 Viet., 
e. 28), (1875), 1 Ch. D., 573 (per Jesse], 
M. R.) ; see also the Circular Order of 
the Madras High Court, printed as a 
footnote to Achamparambath Ckeria v. 
William Sydenham Oantz (1881), 3 Mad., 
138, 140. 

3 Ram Coomar v. Chunter (1876), 
2 Cal., 233, 256 (p. a). 

4 Chedambaro Chetiy v. Renya 


Krishna (1874), L. R., 1 I. A., 241, 264; 
13 Bon. L. R., 509, 526; Kunwar Ram 
Lai v. Nilkanth (1893), 20 Cal., 843 
(p. c.); Rhagwat Dayal v. DM Dayal 
(1908), 35 Cal, 420, 426 (p. c.); Ram 
Coomar v. Chunder (1870), 2 Cal, 233 
(p. c.); 4 I A., 23, 45; Sir Montagu 
E. Smith, delivering the judgment of the 
P. 0., reviews all the earlier authorities, 
41. A., p. 40 et seq, ; 2 Cal, p. 250 et seq. 
The later authorities will ho found 
collected in Chunni Kuar v. Rup Singh 
(1888), 11 All., 57, 65, 66. 

5 Fischer v. Karnala JSnicker (1860), 
8 Moo. I. A., 170, 187. See also Cotter ill 
v. Jones (1851), 11 C. B., 713, 730, cited 
in Ram Coomar Coondoo v. Chunder 
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to be invalid as being against public policy/’ 1 In other words ii ad¬ 
ministering, as the Courts are bound to administer, justice according 
to the broad principles of equity and good conscience, they will consider 
whether the transaction is merely the acquisition of an interest in the 
subject of litigation, bond fide, entered into * or whether it is an unfair or 
illegitimate transaction, got up for the purpose merely of spoil or q£ liti¬ 
gation, disturbing the peace of families, and carried on from a corrupt 
and improper motive/’ 2 A fair agreement, to supply funds to carry 
on a suit, in consideration of having a share of the property, if recovered, 
ought not to be regarded as being, per se, opposed to public policy. 3 Indeed 
cases may be easily supposed, in which it would be in furtherance of right 
and justice, and necessary to resist oppression, that a suitor, who had a 
just title to property, and no means, except the property itself, should be 
assisted in this manner. But agreements of this kind ought to be care¬ 
fully watched, and when found to be extortionate and unconscionable, 
so as to be inequitable against the party ; 4 or to be made, not with the 
bond fide object of assisting a claim believed to be just, and of obtaining 
a reasonable recompense therefor, but for improper objects, as for the 
purpose of gambling in litigation, or of injuring or oppressing others 
by abetting and encouraging unrighteous suits, so as to be contrary to 
public policy,—effect ought not to be given to them/ 51 

Agreement not to plead limitation. —An agreement not to 
raise the plea of limitation is void; its effect being to defeat the provision 
of the Limitation Act ; a party to such an agreement may plead limita¬ 
tion as a bar to the suit. Though parties may agree to postpone the 


€<Wto (1870), 4 I A., 23, 38: 2 Cal., 
233 (r. o.); and Chedambara v. Renga 
(1874), L R., 1 1. A., 241, 265; Ahmed- 
bhoy Hubibbhoy v. Vubibhoy (1.884), 8 
Bom., 323, 334; traffic in litigation 
is denouncod in vigorous language by 
Phoar, J., in Ghost v. Amritamayi Dasi 
(1869), 4 Bong. L. R. (o. c. J.), 1, 12, and 
by Holloway, J., in Mulla Jaffurji v. 
Yamli Kadar Bi (1872), 7 Mad. H. C. E., 
128, 148. 

1 Ram Oootnar Coondoo v. Chunder 
Kanio (1876), 4 I. A., 23, 46, 47; 2 Cal., 
233; Kenwar Rant Lai v. Nil Kanth 
(1893), 20 Cal., 843 (r. a). 

2 Chedambara v. Raiga, Krishna (1874), 
L. R., 1 L A., 241. 

3 Seo, Grose v, Amirtamayi Dasi 
(1869), 4 Bong. L. R. (o. c. J.), 1, 28, for 


an examination of the circumstances in 
order to determine if the agreement is 
fair. In Abdool Hakim v. Doorga 

Proshad (1879), 5 Cal., 4 ; Tarachand 
v. SnMal (1888), 12 Bom., 559 ; and 
Gurusami v. Subbaraya (1888), 12 Mad., 

118, the agreements wore held to be fair 
and valid ; in Gurusami'$ case there was 
a sale of land worth Rs. 100 for Rs. 30, 
the latter being required for litigation. 

4 B.g.y Chunni Kuar v. Rup Singh 
(1888), 11 All., 57 ; Lok hider Singh v. 
Rup Singh , ib., 118; Husain Bakhsh v. 
Rahmal Husain , ib. t 128 ; Rajah J lokham 
Singh v. Rajah Rup Singh (1893), 15 All,, 
352 (P. c.); Gopal Ramchandra v. Ganga- 
ram (1889), 14 Bom., 72 ; Ramanuja' v. 
Narayana (1895), 18 Mad,, 374 ; Siva 
Rarnayya v. Ellamma (I89fe), 22.Mad., 310. 
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accrual of rights under a contract, they cannot extend or curtail the 
period of limitation. 1 

Assignment of contract and public policy. —The assignment 
of some contracts is opposed to public policy, e.g., the right of a married 
woman to permanent alimony, payable under an order of the Court in 
cases of judicial separation. 2 

Effect of penalties imposed on a business or profession.— In 

some Legislative enactments, penalties are imposed on the disregard of 
onditions prescribed for the conduct of a particular business or profession. 
Contravention of the conditions so prescribed, will make the agreement 
void, if it appears that the object of the Legislature in imposing the 
conditions, was the maintenance of public order or safety, or the protection 
of persons dealing with those on whom the condition is imposed. But 
the agreement is valid, (a) if the penalty imposed is not in respect of 
each specific transaction, but is in general terms for some such 
general purpose as carrying on the trade, or is for the purpose of guard¬ 
ing against the omission of some preliminaries which the law imposes on 
the opening of a trade, 3 or if it appears that the condition was imposed 
merely for administrative purposes, e.g., the convenient collection of 
revenue ; 4 * ( b) if a penalty is imposed, but the Act is intended only for the 
raising of revenue, and the protection of that revenue; and the clause 
imposing the penalty can reasonably be construed not as prohibiting 
the transaction, but as providing a means of enforcing the liability of the 
person on whom the penalty is imposed. 4 

Pleading immorality or illegality. —With reference to pleading 
the. immorality or illegality of a contract, Lord Mansfield said ; 6 “ The 
objection, that a contract is immoral or illegal as between plaintiff 
and defendant, sounds at all times very ill in the mouth of the 


1 Rollapragade Ramamurthy v. Tham - 
)mna Gopayya (1916), 31 Mad. L. J., 231. 

2 Re Robinson (1884), 27 Oh. U, 160 : 
Paquine v. Unary [1909], 1 K. B., 688. 

a Boistub Churn v. Woorn/i Churn 
(1889), 16 Cal, 436, 430 (per Wilson, and 
Trevelyan, JJ.); Bekari Lai Saha v. 
JagorlM Chunder (1904), 31 Cal, 798; 
Marudamntfiu v. Rangowmi (19(H)), 24 
Mad., 401 ; Debi Prasad v. Rup Ram 
(1888), 10 All, 577. 

4 Bhikanbhai v. Biralal (1900), 24 

Bom., 622 ; Abdulla v. Mammod (1902), 

20 Mad., 156 (transfer or sub-renting 


of ferry; term in lease that there shall 
not be any such transfer without leave of 
Collector, but no rnlo or regulation to 
that effect r the transfer or sub-renting 
be enforced us between the parties) ; 
Gangadhar v. Damodar (1896), 21 Bom., 
522 (sub-loaso unwittingly in contra-ven* 
ticm of terms of lease); Gauri Shankar 
v. Mumtaz (187), 2 All, 411 (do.) 

f> Holman v. Johnson (1775), 1 CWp.. 
341, 343: cf. Govinda Chandra v. Shyatn 
Lai (1904), 1 Gal. .L. J., 85; Sykes v. 
Ibadan (1879), 11 Ch. I)„ 170, 193 ; 
Thomson v, Thomson (1802), 7 Ves., 470. 
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defendant. It is not for his sake., however, that the objection is ever 
allowed ; but it is founded in general principles of policy, which the 
defendant has the advantage of, contrary to the real justice, as between 
him and the plaintiff, by accident, if I may so say. The principle of public 
policy is this * ex dolo autlo hoh oritur actio . No Court will lend its aid 
to a man who founds his cause of action upon an immoral or an illegal 
act. If, from the plaintiff’s own stating or otherwise, the cause of action 
appears to arise ex turpi cwaa , or the transgression of a positive law 
of this country, there the Court says he has no right to be assisted. It 
is upon that ground the Court, goes ; not for the sake of the defendant, 
but because they will not lend their aid to such a plaintiff, feo if the 
plaintiff and defendant were to change sides, and the defendant, was to 
bring his action against the plaintiff, the latter would then have the ad¬ 
vantage of it; for where both are equally in fault, potior esl conditio 
defendentis.'’ 1 See also the comment to s. 24 below on pleading illegality. 

Repudiation after the illegal agreement given effect to 
wholly or in part. —The section declares certain agreements void. 
The Court will not enforce such an agreement; and either party may set 
up its illegality and repudiate it; either party may also withdraw from 
it so long as the contract has not been completely executed. 2 Where, 
however, both parties have performed their parts of an illegal agreement, 
they are both equally guilty, and the Court will not allow either to set 
up the illegality for the purpose of undoing what they have, with equal 


1 Holman v. Johnson (1775), 1 Oowp., 
341, 343. (per Lord Mansfield, C. X); 
ScoM v. Bnncn t etc., Co. [1892], 2 Q. B„ 
724, 728. Similarly Lord Kenyon. C. J., 
.said that it was an odious plea to set up 
that the defendant is an alien enemy ; 
Casseres v. Bell (1799), 8 Dam. & £•»., 
166. See comment above. 

2 Lowry v. Bourdieu (1780), 2 Dough, 

468, 471 (per Bullor, J.) ; Taylor v. Bower* 
(1870), 1 Q. B. D., 291 (fictitious sale to 
defraud creditors: fraud not, having 
been effectuated, the goods delivered in 
consideration of fictitious hills of 
exchange could bo recovered back) ; 
Hampden v. Walsh (1876), 1 Q- 6. 1).» 
189 'fnoney deposited with stake-holder 
for wager'/ contrast: Hotcson v. Han¬ 
cock (1800), b Ts. R-, 575 ; Bwk 

v. Walsh (1812), 4 'hunt., 290 where 
though there were illegal vagers, money 
war demanded back befor date of 

I §51 ■ : v— 


wagers) ; Thasi Mutku. Kcmnu v. Shun - 
mugavehi (1905), 28 Mad., 413 (transfer 
of property in consideration of past 

COHABITATION and CONTINUANCE OF 
COHABITATION IN FUTURE : SCO p. 318 ; 

Home of the dicta in this - judgment 

it is ‘submitted with' great respect- are 

misleading; but the facts mentioned 

on p. 318 hjring the decision within the 

rule) ; cf. WopUon v. Woolton, decided 

by Stuart. V. €.‘, 1869, referred to in A 

L R., l6gEq.‘,-278 x 284 ; Philips v. Probyn 

[1899], Yen.. 811; Cowan v. Milbaurn 

(.1867 ), L. Ib, L. Ex., 230 (rooms let for |i| 

loctttFo : on discovery that they were to 

bG utilized for BLASPHEMOUS LECTURES 

lessor entitled—even bound—to cancel). ‘ " 

Cowan's caso (long held to be the 

leading case on the subject) has now 

been over-ruled, at least oh a very 

important point: Bowman v. Secular 

Society, Limited [1917], A. C., 406. 
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guilt, joined in doing. 1 But if the contract has been executed under 
undue influence, the Court will come to the assistance of the injured party 
who has been forced to act upon it. 2 And according to the most modern 
decisions of Courts of equity, there is no hard and fast rule that if 
anything has been done in furtherance of an illegal contract, the Court 
will not intervene : relief is given where the parties are not equally 
guilty and where public policy is considered as advanced by allowing 
either, or at least the more excusible of the two, to sue for relief against 
the transaction. 3 

The following is taken from Domat: fC When one may or may not 
recover what, is unjustly given .—If the covenant is unlawful only on the 
part of him who receives, and not of him who gives, as, if a depository 
demands money for restoring the thing deposited with him, or a thief 
for giving back what he has stolen, he who has given money on such an 
account, may demand it back, although the receiver have performed 
his agreement. But if the covenant be unlawful both on the part of the 
giver and receiver, as, if on^yyho has a law-suit depending, gives money 
Ijo the judge to engage him to give judgment in his favour ; or if one person 
gives money to another to engage him to do an evil action; he who 
has given the money is justly stripped of what he has laid out on such 
an account, and he cannot recover it.” 4 

The law has been laid down in general terms as follows:— 
“ Any person who contributes to the performance of an illegal act by 


1 Howson v. Hancock (1800), 8 T. R., 
575 (money paid to stake holder for 
wager cannot be recovered back after 
stake-holder has paid it over); Palyart 

v. Leckie (1S17), 0 M. &S., 290 (illegal 
rssmtAXCB: policy on enemy (American) 
ship : premiums not recoverable) ; Thistle- 
wood v. Cracroft (1813), 1 M. & S., 500 
(wager); Owens v. Denton (1835), 1 Ci\ 
M. & K., 711 (illegal sale); Hermann v. 
Jeuchier (1885), 15 Q. B IX, 501 (illegal 

bail); Scarf v. Morgan (1838), 4 M. & W., 
270 (lien for work done upon chattel 
under illegal agreement : charges for co¬ 
vering mare, the agreement being illegal, 
as made and executed on a Sunday) ; 
Ayerst v. Jenkins ( 1873), 16 Eq„ 275 
(settlement on a woman with whom 
there was illegal cohabitation); Lachmi 

A Jarai/i v. Wilayati Begum (1879), 2 AH., 
433. 


2 Jones v. Merionethshire. rf?c., Socy. 
[1892], 1 Ch., 173, 182 ; Osbaleduton v. 
Simpson (1843), 13 Sim., 513: Loury 
v. Bordien (1780), 2 Doug., 468, 472 
(per Lord Mansfield) ; Thasi Muthu 
Kannu v. Shunmugavelu (1905), 28 
Mad., 413, 419 (undue influence on 
youth of 20 ; transfer to dancing girls 
for illegal cohabitation), 

3 Hermann v. Ghurlesworlh [1905], 2, 
K. B., 123, 134; per Collins, M. R. citing 
BeyneJl v. Spry (1852), 1 D. M, & O. 
660, 679. See also Bam Chand Sen v. 
Adaifo Sen (1884), 10 Cal., 1054 (per 
Garth, 0. J.); Dh olid as v. Fukh<n 
(1897), 22 Bom., 658 (per Tvnoji, J.) • 
Gulabchand v. Bulbar (].<£)), 33 Bom., 
411, 418. 

4 Domat, Civil Law, Part I, Bk. L 
Tit. XVIJL, sect, IV, 5, § 1270. 




s. 23*] 


CONTRACTS' AND AGREEMENTS. 


12 S 


supplying a thing with the knowledge/’, that it is going to be 
used for that purpose cannot ‘recover the price of the thing so- 
supplied.” 1 

Presumption of legality. — The law presumes against illegality, 
and the burden cf establishing illegality as a fact is on the person who- 
asserts it. 2 * * 5 


1 Pearce v. Brooks (1860). L. II., 1 
Ex., 213 : so the coac.hbuildcr could 
not recover the price of a brougham 
supplied by him to a prostitute: Chaga 
Lai v. Piyari (1908), 31 AM, 58 : 
Gaurinath v. Madhumani (1872), 9 
Beng. L. R. (appx.) 37 ; Smith v. 
White (1866), L. R., 1 626 (rent 

of HOUSE LET FOR PROSTITUTION not 
recoverable). Hence if a house is let 
for immoral purposes the landlord may 
sue the tenant in ejectment, disregarding 
the lease : see cases collected in Bani 
Muncharam v. Bcgina 8lunger (1907), 
32 Bom., 581, 586, el seq.; Khttbchand v. 
Seram (1888), 13 Bora., 150 (teaching 

N ATKINS TO SING AND DANCE is not 

immoral but good consideration); 
Paunichand v. Nanov Sankar Taicker 
(190S), 18 Mad. L. J., 456 (loan to 
Hindu for purpose of unlawful co¬ 
habitation with dancing* girl irrecover¬ 
able) ; Bai Vijli v. Nanm Nagar (1885), 
10 Bora., 152 (loan to enable a Kutnbi 
married woman to obtain* a divorce 
with a promise by the lender to marry, 
the woman on divorce, not recover- ^ 
able); Krishna Ayyar v. Balammal 
(1910), 34 Mad., 394 (afn ' agreement 
between spouses for future separation 
is void) ; Mtharally v. ^Sakerbanoobai 
(1905), 7 Bom. L. R., 602, 605. 606. ', 
citing WiUon v. Wilson (1848), J JET. L. C, 
538: Wester hath y. Salisb ury (183V), 

5 B!i (n. s.) 339: Cartwright \\ Carl- 
utright (1853), 3 De.G M. & G., 082 : 
Bateman v. Olivia (1813). 1 Dow., 235: • 
Nicol v. Nicol (1886), 31 Oh, 'IX, 524 :*. 
Anguet v. Anguez (1866), 1 Klh, 176: 
Marshall v. Marshall (1879), 5 P. IX, 19 : 
Bai Faltna v. AUmuhomed (1912), 37 
Bom. 280: Tekait Mon Mohini v. Baschita 
Kumar Singh (1901), 28 Cal., 751 


(ante-nuptial agreement that the husband 
Will never be allowed to remove his wife 
from her parental home held void): 
Gipps v. Hume (1861), 2 Johns & Hem., 
517 (promise by co-respondent to pay 
a sum of money to the husband in consi¬ 
deration of the latter withdrawing a 
suit- for dissolution of marriage void. 
See s. 26 below and comment thereto 
for other cases connected with the 
marital relations. Cannan v. Bryce 
(1819), 1 B. & Aid., 179 (loan expressly 
for settling losses on illegal stock- 
jobbing irrecoverable) ; Blackford v. 
Preston (1799), 8 Durn. & Ea., 89 (sale 
of office in which public are interested); 
see on this point Parsons v. Thomas, 
(1790), 1 H. B. C., 322; Saminatha v. 
Muthesami (1907), 30 Mad., 530 (agree¬ 
ment to resign public office in consider¬ 
ation of payment void); Sham Lai v. 
Chakki Lai (1900), 22 All., 220 (patwari 
cannot purchase land in his own circle, 
where he has to keep impartial accounts 
between zamindars and tenants: con¬ 
flict between DUTY as public servant 
and private interest) ; Sitarampur 
Coal Co. v. Colley (1908), 13 Cal. W. N. t 
59, 62 ; Shew Narain v, Mata Prasad 
(1905), 27 All., 73 (heirs of the public 
officer derive no title through such a 
contract) ; Lobo v. Brito (not every 
-disregard of Government departmental 
rules—e.$r., rule that purchase of land 
shkll be declared — makes the agreement 
illegal). 

» 2 Eire Purchase Furnishing Co. v. 
Pickens (1887), 20 Q. B. D., 387 ; Mills 
v. Dunham [1891], 1 Oh., 576, 589; 
Waugh v. Morris (1872), 8 Q. B., 202; 
1 Waite v. Jones (1835), 1 Bing. (n. c.)> 
650, '663. 
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Abuse of process of Court —Where there is a statutory right in 
favour of a person he is not to be deprived of it on so treacherous a 
ground of decision as an “ abuse of the process of the Court.” 1 


Void Agreements. 

24. If any part of a single 2 consideration 3 for one 
Agreements void, or more objects, or any one or any 
obiecte d un1ftwiui an hi P art an y one of several considerations 
P art - for a single object, is unlawful, the 

agreement is void. 4 

Illustration* 

A fi promises to superintend, on behalf of B, a legal manufacture of indigo, 
and an illegal traffic in other articles. B promises to pay to A a salary of 10,000 


i Clihairapai Singh Dugar v. Khamg 
Singh Lachmiram (101G), 44 Cal., 534, 
541, (Sfc o.). 

a A single consideration is frequently 
called an entire consideration : see next 
footnote. Instances op single or 
entire consideration are furnished by 
Srirangachariar v. Bamasami (1894). 18 
Mad., 189; Bai Duvali v. Umedbftai 
Bhilabhai (1916), 40 Bom., 614. Bound 
v. Grinwade (1888), 39 Ch. I)., 603; 
Hopkins v. Prescott (1847), 4 C. B., 
578 (agreement for sale of private 
business, and also public office of 
distributor of stamps and collector of 
assessed taxes). 

3 Joseph v, Solano (1872), 18 W. K., 
424; 9 Bong. L. B. (o. a), 441. Note 
that the consideration may bo (a) entire 
or (b) fragmentary, Le., supplied from 
time to time, and therefore divisible: 
Pickering v. llfracomb By. Go. (1868), 
L. R., 3 0. R, 235, 250 (per Willes, J); 
Lloyd's v. Harper (1880), 16 Ch. D., 
290, 319 (per Lush, L. J., in a case of 
guarantee). Sec also Baring v. Grieve 
(1858), 6 W. R„ 466; Cannon v. Bands 
1870), 23 L. T., 817; “The equity” 
said Lord Eldon, “is that where the 
consideration consists of two parts, one 
bad, the other good, the bill should stand 


as to what is good ”: exp. Mather 
(1797), 3 Ves. Jun., 373. In Goodson v. 
Grierson [1998], 1 K. B., 761 the plaintiff 
succeeded in recovering a gambling 
debt, on the ground that there was a 
new valid consideration apart from 
the original: in Hyams v. Stuart [1908], 
2 K. B., 696, forbearance to sue, coupled 
with forbearance to declare defendant 
a defaulter was hold sufficient new 
consideration (per Sir Goroll Barnes, and 
Farwell, L. J., Fletcher Moulton, L. J. 
diss.). See however Ladbroke v. Buck- 
land (1908), 25 T, L. R., 55 (promise to 
keep matter confidential no considera¬ 
tion : Alvorstone, C. J.); Be Comar ; exp . 
Ronald (1908), 52 Sol. Jo, 642 (mere 

FEAR OF EVIL CONSEQUENCES without 
a threat to bring those about, followed 
by a promise to forbear from doing so, 
is no now consideration). Consideration 
must be distinguished from condition : 
Bam Sarup v. Bela (1883), 6 AIL, 313, 
321 (r. c.). 

4 Of. the Indian Trusts Act, s. 4, 

6 Illustrations are also furnished 
by agreements for bribes or secret 
commission to an agent (see comment 
to s. 218, below): such an agreement 
cannot bo enforced: Harrington v. 
Victoria , <bc,, Co. (1888), 3 Q. B. D., 549. 







s. 24.] 


CONTRACTS AND AGREEMENTS. 


127 


rupees a yew. The agreement is void, the object of A’s promise and the 
oonsideratio i for B’s promise being in part unlawful. 1 


COMMENT. 

Analogous Law. —See s. 57 below, and the Specific Relief Act, 
s. 40. “ This section must not be confused with ss. 57 and 58 [below 
which deal with reciprocal promises.” 2 This remark has been explained 
by reference to the illustration to s. 24 : see comment to s. 58, below. 

Section 56, below, refers to another cause making an agreement void, 
viz., where the act agreed to be done is impossible. Cf. the Introductory 
Note to Chapter IL, above. 

“ What is called a consent in such cases,” said Lord Eldon referring 
to illegal contracts, “is a confederacy to break a positive law.” 3 But 
where the legal parts of the agreement are distinct from the illegal, the 
performance of those that are legal may be enforced, though those that 
are illegal cannot. 4 The fact that the parties have treated two debts 
as a lump sum (one of them being void) may make the whole agreement 
void. 5 6 

If the consideration is partly lawful and partly unlawful, 

then the question will arise whether the two can be severed ; if they can, 
then u you may reject the bad part, and retain the good.” 6 In severing 
the good part of an agreement from the bad, the Court must find in the 
agreement itself sufficient ground for making the severance; it will not 
create a new agreement for the parties, nor carve out of an unreasonable 
agreement, something which would be reasonable, for the sake of upholding 


1 So also the whole consideration fails, 
where it is, e.g., (i) for service as house- 
keeper and also for illegal co-habitation : 
Alice Mary Hill v. William Clarke (1005), 
27 All, 266; or (ii) a promissory note 
is given partly for a sum duo in respect 
of illegal matters: Srirangachariar v. 
Hamasami (1804), 18 Mad., 189; Danlat- 
sing v. Pandu (1884), 9 Bom., 176; 
or (iii) money is advanced for a partner* 
ship which is established partly for 
illegal traffic in liquor: Gopalrao v. 
Kalappa (1901), 3 Bom. L. R., 164; or 
(iv) a void, illegal or immoral claim, 
forms an item in an account stated, 
vitiating the account; Kennedy v. 
Brown (1863), 13 G B. (n. sl), 677, 741. 


But for cases whore a new considera¬ 

tion arises, see footnote to the word 
“ consideration ” in s. 24. 

3 8 Mad. Jur., 201. 

3 Exp. Mather (1797), 3 Ves. Jun., 
373. 

4 Bank of Australasia v. Breillat 
(1847), 6 Moo. P. C., 152, 201. 

5 Davlatsing v. Pandu (1884), 9 

Bom., 176. 

6 Alice Mary Hill v. William Clarke 
(1904), 27 All., 266, following Holman v. 
Johnson (1775), 1 Cowp., 341 ; Scott v. 
Brown , <fbc. Co. [1892], 2 Q. B., 724 ; 
Gedge v. Royal Exchange Assurance 
Corporation [1900], 2 Q. B., 214; Benyou 
v. Ncttkfold (1850), 3 Macn. & G., 94. 
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what would be otherwise void ; 1 and, where there is one indivisible void 
consideration (examples of which are furnished by the illustration to the 
section and by the cases cited in the footnote thereto), the -whole consi¬ 
deration is void. 

Pleading illegality.— Illegality will vitiate the agreement though 
it is veiled under a valid form : if the parties desire to rely on its illegality, 
they must plead it; but even if it is not pleaded and it is duly brought 
to the notice of the Court, it is its duty to take judicial notice of the fact, 
and not to enforce the illegal agreement. 2 See also comment to s. 23, 
above, on pleading illegality. 


Agreement with- 25. An agreement 3 made without 

out consideration . ^ 

void. consideration is void, 4 unless— 

(1) It is 5 expressed in writing and registered under 
TT , ... the law for the time being in force for the 

Unless it is m „ . 0 

writing and regis- registration 6 of documents 7 and is made 

tercel. ° 

on account ot natural love and affection 8 


1 Mills v. Dunham [1891], 1 Ch., 

570, 580 (per Che tty, J.); Lakshmanlal v. 
Mulslumkar (1908), 32 Bom., 449 ; 

Baker v. Hedgecoch (1888), 39 Ch. D. t 
520, 523 (last sentence); Kristo Dhonc 
v. Brojo Gobindo (1897), 24 Cal, 895. 

2 Alice Mary Hill v. William Clarke 
(1904), 27 All., 260, following Holman v. 
Johnson (1775), 1 Cowy., 341 ; Scott y. 
Brown, dbc. Co. [1892], 2 Q. B., 724 ; 
Gedge v. Royal Exchange Assurance, 
Corporation [1900], 2 Q. B., 214 ; Bengon 
v. Nettlefold ( 1850), 3 Maen. & G., 94. 

3 Cf. Whymper v. Buckle (1879), 
3 All, 469, 481 (per Stuart, C. J.), more 
fully referred to in comment to s. 1, above. 

4 Cf. s. 10, above, which requires “ lawful 

consideration ** for a contract being 

valid. Under the Negotiable Instru¬ 

ments Act XXVI. of 1881, s. 118, there 

is a presumption - that every negotiable 
instrument was made for consideration 
8&& also Indian Evidence Act, s. 114; ill. 
(c). No such presumption arises in India 
by the mere fact that the contract is 
under seal : (Rajah Perhlad Sein v. Baboo 
Budlm Sein (1809), 12 Moo. I. A., 275, 


301; or that it is registered : Raju 
Balu v. Krishnayya (1878), 2 Bom., 273 ; 
Appa v, Ranga (1882), 0 Mad., 71. 

5 See the Madras Jurist, VIIL, 201, 
et seq. See also s. 185, below, which 
provides that no consideration is. 
necessary to create an agency. 

6 See Registration Act XVI. of 1908. 

7 The word “ documents ” was substi¬ 
tuted for “ assurances ” by the Repealing 
and Amending Act XII. of 1891. 

8 Where a release is executed without 
consideration, it is void, unless it is for 
natural love and affection : Appa Pillai 
v. Ranga Pillai (1882), G Mad., 71 ; 
and whore the parties were in a near 
relation (vh., husband and wife), but 
they had quarrelled, and the quarrels 
were recited in the deed so that “natural 
love and affection ,s were excluded 
the agreement was field unenforceable: 
Rajlukhy Dabee v. Bhootnath (1900), 4 
C. W. N., 488. Bhiva v. Shivram (1899), 1 
Bom. L. R., 495 (whore the brothers had 
quarrelled and natural love and affection 
were not recited as the consideration 
it seems to have boon wrongly decided.). 
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between parties standing in a near relation 1 to each other, 
ox unless 

(2) it 2 is a promise to compensate, wholly or in part, 
or is a promise a person who has already voluntarily done 

to compensate for , . » ,. . . . 

something done. something tor the promisor, or something 
which the promisor was legally compellable to do, 3 or 
unless 

(3) it is a promise, 4 made in writing and signed by 
Or is a promise to the person to be charged therewith, or by 

his agent 5 generally or specially author¬ 
ized in that behalf, to pay wholly or in 
part a debt 6 of which the creditor might have enforced 
payment but for the law for the limitation of suits. 7 


w a debt and 
barred by limitation 
law. 


pay 
h 


In any of these cases, 8 such an agreement is a con¬ 


tract. 


Explanation 1 .—Nothing in this section shall affect 
the validity, as between the donor and 
donee, of any gift actually made. 


[Gift.]* 


1 E.g,, husband and wife; Poonoo 
v. Fyez Buksh (1874), 15 Beng. L. R., 
appx., 5* brothers; Venkatammy v. 
Ranqammy (1903), 13 Mad. L., p. 428. 

2 Clause (2) is considered, and com¬ 
pared with, clause (d) of ». 2, above, in 
Durga Prasad v. Baidao (1880), 3 All., 221. 

3 Cf. Durga Prasad v, Baldeo (1880), 
3 All., 221, 228. 

4 See comment on clause (3) to s. 25; 
c.g., in Gampathy Moodelly v. Muni- 
swami Moodelly (1909), 33 Mad., 159; 
cf. liamtwvami v, Anthappa (1906), 16 
Mad. L. J. f 422 noted below'in the 
footnote to fcho word “ debt ” in illustra¬ 
tion (c) to s. 25. 

a A collector, as agent of the Court of 
Wards, has no authority to bind a ward 
of the Court of Wards by a promise to 
pay a barred debt: Suryanarayana v. 
Narendra Thatraj (1895), 19 Mad., 255. 

6 The amount that may be found 

due by an arbitrator on taking accounts 

T, ICA 


between the parties, is not a promise 
to pay a debt within s. 25 (3), the 
amount not being a liquidated sum s 
Doraisami PadayacM v. VaUhilinga. 
Padayachi (1916), 40 Mad., 31; cf. 
Sabju Sahib v. Noordin Sahib (1898), 22 
Mad., 139, 343 : Johnson v. Diamond 
(1855), 11 Exch. Rep., 73. 

7 Indian Limitation AG X. of 1908. 
See per Lord Mansfield, C. 0 ., in Hawtys 
v. Saunders (1775), 1 Cowp., '289, 290 
cited in comment on clause (2); and 
see comment. 

* The section is exhaustive: lla naswami 
v. Anthappa. (1906), 16 Mad. L. J. 422. 

s> This marginal note is notin the, 
authorized odition of the Act. B t it is 
well settled that marginal notes to a 
section of an Act of Parliament cairn >t be 
referred to for the purpose of const aing 
the Act: ( Thakurani ) Balraj Kunwar 
v. Pae Jagatpal Singh (1934)* 26 All., 
393, 406, (v. «.); 31 L A., 132, 142. 

Q 
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Explanation 2 .~An agreement to which the consent of 

[Inadequacy of the P r0mis0r is freel y g iven is not V ° id 

consideration] 1 merely because the consideration is inade¬ 
quate ; but the inadequacy of the consideration may be 
taken into account by the Court in determining the question 
whether the consent of the promisor was freely 2 given. 3 


Illustrations. 

(a) A promises, for no consideration, to give to B its. 1,000. This is a void 
agreement. . 

(b) A, for natural love and affection, promises to give his son, B, its. 1,000. 
A puts his promise to B into writing and registers it. This is a contract. 

(c) A finds B’s purse and gives it to him. B promises to give A Rs. 60. 
This is a contract. 

Id) A supports B’s infant son. B promises to pay A’s expenses in so doing. 
This is a contract. 

(e) A owes B Rs. 1,000, but the debt is barred by the Limitation Apt. 4 
A signs a written promise to pay B Rs. 600 on account of tlie debt. 5 This is a 
contract. 

(/) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s consent to the 
agreement was freely given. The agreement is a contract notwithstanding the 
inadequacy of the consideration. 

(g) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that his 
consent to the agreement was freely given. 

The inadequacy of the consideration is a fact whioh the Court should take 
into account in considering whether or not A’s consent was freely given. 


1 This Mabcikac note is not in the 
authorized edition of the Act. But it is 
well settled that, marginal notes to a 
section of an Act of Parliament cannot 
bo referred to for the purpose of con¬ 
struing th j Act: ( Tkakurani ) Malraj 
Kumvar v. Mac Jagatpal Singh (1904), 20 
All., 3 C 3, 400, (P. o .); 31 L A., 132, 142. 

2 M Freo consent ” is defined in b. 14 
above. 

3 Be i Kedari bin Mann v. Atmaram- 
Jfhat (I860), 3 Bom. H. C. R. (afp. civ.), 

11, 1 -18 (per Westropp, J., as ho then 
was); Bhimbhat v. Yeshwantrao (1900), 
,25 Bom., 126 and comment. See 
Cot 'cell v. Taylor (1861), 15 Boav., 

103 (inadequacy of price coupled with 
oppressive circumstances), also the 
second paragraph of s, 53 of the 


Transfer of Property Act; and s. 2 8 
(a) of tho Specific Relief Act. See 
comment. 

4 Indian Limitation Aofc X. of 1908. 
See per Lord Mansfiold, C. J., in Hawkes 
v. Saunders (1775), 1 Cowp., 289, 290 
cited in comment on clause (2); and 
see comment. 

6 With reference to clause (3) and 
illustration (e) Subramani Ayar, J., 
remarked: “ Tho section necessarily 

implies that such a promise is one without 
consideration, which it could not be, if 
in the view of the framer of the Act 
tho consideration for tho barred debt 
was to bo taken as revived, having rfjgard 
to tho operation of tho statute of Limita¬ 
tion, with reference to the debt. The 
illustration (e) to &. 25 also strongly 
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Section 25 and English law.—Sir Jlenry S. Maine in exonerating 
the points on which the draft Bill for the Indian Contract Act differed 
from the English law, quoted the following remarks of, the Commis¬ 
sioners, which seem to have reference to the present section 

“ We have considered whether it would be expedient to render 
binding in law, promises made without consideration. By the English 
law such promises are held to be binding only when expressed in writing 
under seal. We have not recognised any distinction, between, writings 
under seal and writings not under seal; but we think that, in order to 
give validity to promises made without consideration, it ought to appeal; 
that they were made with due deliberation. In order to attain this 
object, we propose that such promises shall be binding only when they 
are given in writing, and are registered with the permission of the promisor, 
according to the provisions of the law for the time being in force for the 
registration of assurances.” 1 


The section considered : clause (1).—This clause is explained to 
a great extent by the footnotes bo it. In cases falling within the first 
clause of s. 25, no question of consideration arises: the formality of 
registering, together with the natural love and affection existing 
between parties standing in a near relation to one another, take the 
place of consideration. Thus, where a Muslim husband passed a regis¬ 
tered conveyance to his wife, ostensibly on account of her mahr , it 
was held that the conveyance would be good though no mahr were due, 
marriage being the consideration. 2 It may be added, that work done 
by a promoter of a company before it is formed, is not under clause (1) 
Of s. 25 considered to be work done for the company ; 3 and if the work 
is done fox a person, who, at the time, is not competent to contract (e.r/., 
a minor) the section does not "apply. 4 Past cohabitation has been held 
to be lawful consideration, 5 but the correctness of the decisions may be 
questioned ; and where the cohabitation was adulterous, it has been 
held to render illegal an agreement based on its consideration. 6 


supports this, sine© the promise to pay 
Rs. 500 is therein referred to the debt 
and not to the original advance of 
Rs. 1,000”: Rdmamami v. ‘ Anthappa 
<1906). 16 Mad. L. J., 422, 426. 

1 Soo pp. 3—9, above, for the full 
statement of Sir H. S. Maine. 

2 Ibrahim Bhura v. Isa Rasul (1916), 
41 Bom., 5. 

3 Ahmedabad Jubilee S. <f? W* Go. v. 


Chhotalal (190S), 10 Bom. L. R., 141. 

4 Ramaswami v. Anthappa (1906), 16 
Mad. L. J., 422. 

5 Dhiraj Kuar v. Bikramajit Singh 
(1881), 3 All., 787 ; Manhiar v. Jasodha 
Kuar (1877), 1 All., 478; Lahshmi - 
narayana v. Subhadria/mmal (1903), 13 
Mad. L J., 7. 

6 Alice Mary Hill v. WiUiam Clarke 
(1905), 27 All., 266. 
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Clause (2) refers to something: done for the promisor.—This 

provision must be distinguished from clause (d) of s. 2, above, which, 
latter refers to acts at the desire of the promisor : l cf. also s. 09 below. 
Section 25 clause (2) “ appears to cover cases where a person without 
the knowledge, or otherwise than at his request, does the latter some 
service, and the promisor undertakes to recompense him for it.” 2 This 
clause needs more careful consideration. 

The principle on which clause (2) is based is indicated by 
the following, taken from the judgments of the Earl of Mansfield, C. J, 
and Buller, J. : 3 

“ Where a man is under a legal or equitable obligation to pay,” 
said Lord Mansfield, <e the law implies a promise, though none was ever 
actually made. A fwtiori , a legal or equitable duty is a sufficient 
consideration for an actual promise. W'here a man is under a moral 
obligation, which no court of law or equity can enforce, and promises 
[to fulfil the obligation, or to do something] 4 the honesty and rectitude 
of the thing is a consideration. As, if a man promises to pay a just 
debt, the recovery of which is barred! by the Statute of Limitations: 
Or, if a man, after he comes of age, promises to pay a meritorious 
debt contracted during his minority, but not for necessaries; or, if a 
bankrupt, in affluent circumstances after liis certificate, promises to 
pay the whole of his debts ; 5 or, if a man promises to perform a secret 
trust, or a trust void for w r ant of writing, by the Statute of Frauds. In 
such and many other instances, though the promise gives a compulsory 
remedy, where there was none before either in law or equity; yet as the 
promise is only to do what an honest man ought to do, the ties of 
conscience upon an upright mind are a sufficient consideration.” 

Willes and Ashurst, JJ. ? concurred with this ; and so did Buller, J., 
who, however delivered a long judgment, in the course of which he 
formulated the question before the Court in the following terms : 

<s I shall give my opinion singly on this point: whether an obligation 
in justice, equity, and conscience, to pay a sum of money, be, or be not, 
a sufficient consideration in point of law to support a promise to pay 


1 Cf. Durga Prasad v. Baldeo (1880), 
8 Ail., 221 ; Bilhal Das v. Shankar Dat 
Dube (1895), 17 All., 264. See also 
Eastwood v. Kenyon (1840), 11 A. & E., 
438, 451 (third paragraph); Tilakchand 
v. Jitamil (1873), 10 Bom. H. C. R., 200, 
215. 


2 Sindha v. Abraham (1825), 20 Bom., 
755. 

3 Hawke# v. Saunders (1775), 1 Cowp ., 
289. 

4 The words in [ ] are not in the 

original. 

6 But see comment on aub-s. (? x 
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that sum.” He then examined the previous authorities in some detail, 
and, in expressing his opinion, he said : “ The true rule is, that wherever 
a defendant is under a moral obligation, or is liable in conscience and 
■equity to pay, this is a sufficient consideration.” 

Later history of the doctrine in England.—The doctrine was 
repeated in the like broad language by Sir James Mansfield, Chief 
Justice of the Common Pleas 1 (who is to be distinguished from the 
Earl of Mansfield, the great Chief Justice of the King’s Bench). 2 
Lord Tenderdon, C. J., however observed that the doctrine that a 
moral obligation is sufficient consideration for a subsequent promise is 
•one which should be received with some limitation.” 3 Nine years later 
Lord Denman, C. J., delivering the judgment of the Court of Queen’s 
Bench, 1 refers to the arguments in the case before Sir James Mansfield, 
when “ the eminent counsel who argued for the plaintiff ” “ spoke of 
Lord Mancfield as having considered the rule of nudum pactum as too 
narrow, and maintained that all promises deliberately made ought 
to be held binding.” Lord Denman however added, “ I do not find 
this language ascribed to him (Lord Mansfield) by any reporter, 5 and 
do not know whether we are to receive it as a traditional repoit, or 
as a deduction from what he did lay down.” He concluded, “ indeed 
the doctrine would annihilate the necessity for any consideration at all, 
inasmuch as a mere promise creates a moral obligation to perform it.” 

Comparison of clause (2) with the dicta in England.—It must 

be observed, in conclusion, that clause (2) does not go as far as Sir James 

Sec also the learned note of the reporter || 

in WennalPs case. 

4 Eastwood v. Kenyon (1840), 2 A. & 

E., 438. 

5 It is strange that Hawkes v. Saunders , 
l Covvp., 289, is not cited by Lord 
Denman, or in the arguments, or in the 
reporter’s note to Eastwood v. Kenyon 
(] 840), 11 A. & E. , 438, 452. One is afraid 
to suggest that this was before the days 
of Digests: for that would imply 
that Lord Denman had overlooked 
Hawkes v. Saunders. It must be added 
that Lord Mansfield’s words in Jfawkes's 
case are not as wide as the “ traditional 
report ” to which Lord Denman refers. 

In tlio case of Wennall v. Adney (1802), 

3 B. & P. ? 249(n), Hawkes's case is men¬ 
tioned. V 


1 Lee v. Mugtjeridye (1813), 5 Taunt., 
36, 46 : “ when a person is bound morally 
and conscientiously to pay a debt, though 
not legally bound, a subsequent promise 
to pay will give a right of action.” 

2 The Earl of Mansfield, was William 
Murray (flourished 1705—1793), Privy 
'Councillor, and Lord Chief Justice, from 
1756—1788. Sir James Mansfield 
1733—1821, was Chief Justice from 
1 804—1814, “ without positive discredit 
in spite of declining powers ” (Diet, of 
Nat. Biogr., XXXVI., 92). 

3 Littlejidd v. Shee (1831), 2 Barn. & 
Ad., 811, 813, apparently delivering the 
judgment of himself, and Littledale, 
Parke and Taunton, JJ., and citing 
Wennall v. Adney (1802), 3 B. & P. 9 
249; 2 Wins. Saund., 137 d note (6). 
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Mansfield's statement, which, was dissented from by Lord Tenterdon 
in the last cited case. Lord Mansfield's judgment in Hawkes^s case, is 
certainly* more restricted than Sir James's, 1 and clause (2) is still narrower 
than Lord Mansfield’s. For, under clause (2), it is necessary that the 
promisee should have f< already voluntarily done,-— 

(a) C( something for the promisor/’ or 

(b) c 6 something which the promisor was legally compellable to do: ” 
and, it is clear, a man may be under a moral obligation to fulfil a pro¬ 
mise under circumstances not falling under either of these two heads: 
so that there are many promises “ deliberately made/’ * which a man is 
under a “ moral obligation ” oris “liable in conscience” 1 to fulfil, but 
which the Act does not legally bind him to fulfil; ix, 3 many agreements 
that would be enforceable according to the dicta of Buller,' X, and of Sir 
James Mansfield, C. J. s but which are not enforceable under s. 25. 

Clause (3): promise to pay barred debt.—This should be com¬ 
pared with an acknowledgment of a liability under the Indian Limitation 
.Act, s. 19 : (1) An acknowledgment must be made before the claim is 
barred, the promise under s. 25 may be after it is barred. 2 (2) Section 25 
of the Contract Act refers to a u promise ; s. 19 of the Limitation Act 
refers to an “ acknowledgment.” “ An unconditional acknowledgment,” 
however, as the Privy Council have observed, “ has always begn held to- 
imply a promise to pay, because that is the natural inference, if nothing 
is said to tho contrary. It is what every honest man would mean to do.” 3 
But this 4 doctrine must be applied with caution. (3) The promise to 
pay under 8. 25 refers only to a debt, 5 the acknowledgment under s. 19- 
may refer to any liability. (4) Both have to be in writing. 6 There is 


1 Lord Mansfield contemplates a pre¬ 
existing moral obligation. 

* Raghoji v. Abdul Karim (1877), 1 
Bom., 590 ; Chalur Jagsi v. Tufoi (1877), 

2 Bom., 230; Bamji v. Dharma (1882), 
6 Bom., 683 : Samuel v. Ananthunatha 
(1883), 6 Mad., 351, 353. See also the 
report of the argument of Mr. Paul in 
Heera hall v. Dhunput Singh (1878), 4 
Cal., 500, 504. 

3 Maniram v. Seth Rupchand (1906), 
33 Cal., 1047, 1058 (P. a). 

4 As to the distinction between ac¬ 

knowledgment of debt and a promise to 
pay, see Mulchand v. Oirdhar Madhav 

(1871), 8 Bom. H. C. R. (A. c.), 6 ; 
Ghowkd Himullal v. Chmvksi Achrutlal 


(1883), 8 Bom., 194 (mere ldiata nob a 
contract under s. 25, cl. 3); Ranchhoddas 
v. Jeychand (1884), 8 Bom., 405; 

Gobind Das v. Sarjn Das (1908), 30 Alb, 
268 ; Bamasami Pillay v. Ruppuswami 
Pillay (1910), 20 Mad. L. J., 656 ; Ganga 
Prasad v. Ram Dayal (1901), 23 AH., 
502 (where the cases aro reviewed); 
Jamun v. Nand Lai (1893), 15 All., 1. 

5 Which includes however a judgment- 
debt Shripatrav v. Govind (1890), 14 
Bom., 390; Billings v. Uncovenanied 
Service Bank (1881), 3 All., 781. 

« Cf. Gobind Das v. Sarju Das (1908),. 
30 All., 268; Dukhi Sahu v. Mahomed’ 
BikJiu (1883), 10 Cal., 284, 29(b 
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no such exception in the case of debts barred by bankruptcy* and a 
promise by an insolvent to pay a debt in regard to which he has received 
his final discharge would be a nudum pactum* 1 

The requirements of clause (3) have been thus explained : 2 

“ For this purpose we think the document is sufficient when it is in 
writing, and signed by the person to be charged; when it refers 'to the 
debt 3 —not necessarily to the fact that the debt is no longer recoverable 
owing to the law of limitation—but in such a way as to identify the debt; 
when it contains a promise to pay, wholly, or in part, the debt referred 
to therein—that is, when it expresses an intention to pay which can be 
construed to be a ‘ promise * within the meaning of the section. We do 
not think that to create a c promise ’ within the meaning of the section, 
it is necessary that there should be an accepted proposal reduced into 
writing. The definition clause says, a proposal, when accepted, becomes 
a promise! It does not say, a proposal, when accepted, and reduced to 
wilting, becomes a promise and in our judgment all that is requisite is 
that there should be a written proposal accepted before action, for a 
written proposal becomes a promise when accepted. 

u The section does not require that the document should contain a 
promise to a sum of money in consideration of a debt which is barred, 
nor that it^should show that a promisor knew that it was barred—for 
the word's used in the section show that it is the debt, and not a sum of 
money in consideration of the barred debt, that the promisor should refer 
to, and there is nothing whatever in the section to indicate that the pro¬ 
misor should do more than promise to pay a debt, of which the creditor 
might have enforced payment, but for the law of limitation for suits. 
The words are not ■ promise to pay a sum of money in consideration of a 
debt/ nor does the section refer to the knowledge of the promisor 
(i.e., it is not required that the promisor should know that the debt is 
barred at the date of the promise). 

If the promise to pay is conditional it can be enforced only on the 
condition being fulfilled. 4 


1 Naoroji v. Kaji Sidick (1896), 
20 Bom., 636, 642. 

2 Appa Rao v. Suryaprakam (1899), 
28 Mad., 94, 97; see also Muhammad 
Abdulla v. Bank Instalment Co . (1909), 
32 All., 4951 

3 See however Ganapathy v. Muni • 
sami (1909), 33 Mad., 159, 161. 

4 Bvndae Daya v. Chola (1912), 16 Cal. 


W. N., 636. Thus, if the promiso is to 
pay “as soon as I can,” ability ter 
pay must be proved : Watson v. Yates 
(1887), 11 Bom., 580; to pay within a 
month, requires lapse of a mouth r 
Muhammad Abdulla v. Bank Instalment 
Co ., Ltd . (1909), 32 All., 495; John 
Young v. Mangala Pillay (1867), 3 Mad. 
H. C. R..308. 
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Agency.— Besides the three exceptions mentioned in a* 25 the 
contract of agency is also an exception : see s. 185 below. 

. The first explanation to s. 25 reminds us of the close connection 
between an agreement without consideration and a promise to make 
a gift, or the expression of an intention to do so. 

* The second explanation : inadequacy of consideration.— 

This provision is in accordance with English law. In a case decided 
by the Privy Council, 1 a previous dictum of Lord Westbury’s 2 
. was cited, to the effect that, ct an equity may he founded upon gross 
inadequacy of consideration, but it can only be when the inadequacy 
is such as to involve the conclusion that the party either did not 
understand what he was about, or was the victim of some imposition.” 2 
There are many cases decided on this rule, which cannot all be cited. 
But it may be noticed that the rule is of application even in regard 
to contracts which the law watches with jealousy: and a contract in 
restraint of trade, provided the restraint is not obnoxious to s. 27. below, 
will be supported though it may appear that the consideration was 
inadequate. 3 Similarly where one party finds it necessary in his own 
interests to impose very onerous terms on the otter (e.<y, employers on 
contractors whose tenders they accept, the contractors being willing in 
order that their tenders should be accepted, to be bound by such terms), it. 
is no part of the duty of the Court u to approach such curiously-coloured 
contracts with a desire to upset thein, or to emancipate the contractor 
from the burden of a stipulation which, however onerous, it w r as worth 
his while to agree to bear. 7 ’ 4 

Agreement in 26 ' Ever y agreement in restraint of 

restraint of marriage the marriage of any person, other than a 

minor, is void , 5 

' ’ . Hindu and Muhammadan law.— The section is very wide : it is 
.no't'clear whether an agreement by a Hindu or Mussulman husband 

4 > 

Of. Specific Performance Act I. of 1877, 
s. 28 sub-section (a), 

3 Hitchcock v. Coker (1837), 6 A. & E., 
438, 456, 457 ; Clarkson v. Edge (1863), 
33 Beav., 227, 23Q. 

4 Jackson v. Barry By. Go. [1893], 

1 Oh., 238, 247 (per Bowen, L. J.). 

6 Scott v. Tyler (1788), 2 Bro, Ch., 
431; Dick., 712; 1 Wh. &T., L. C.,560, 
574. 


1 Administrator-General v. Jiujgesviar 
Boy (1871), 3 Cal., 192. (r. c.) 

V;2 Tennent v. Tmnents (1870), L. R., 
2* Scot, App., 6, 9; Coles v. Trecothick 
(1804), 9 Yes., 234, 246, Lord Eldon 
says : “ unless the inadequacy of price is 
such as shocks the conscience, and 
amounts in itself to Conlcusive and 
decisive evidence of fraud in the trans¬ 
action, it is not itself a sufficient ground 
or Refusing a specific performance.” 
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<whose personal laws recognise polygamy) not to marry another wife 
'during the life or lives of his existing wife or wives w ould be held to be 
void. The question falls more naturally within the scope of text books 
on the subjects, to which the reader is referred. 

Illustrative decisions.—It has been held that it is contrary to 
the policy of the law to allow persons, by a contract, between themselves, 
to avoid a marriage on the happening of any event they may think fit 
to fix upon. 1 Kemp, J., also expressed 2 the opinion that an agreement 
by a Hindu that his first marriage would become null and void on his 
marrying a second wife, is void. 

Marriages arranged by guardians for mercenary considera¬ 
tions void.—Agreements relating to marriage are void not only if the 
agreements are in restraint of marriage (as laid down in the section), 
but the English Courts have laid down that they are also void, if the 
mother or guardian of a minor insists upon gain for consenting to a 
marriage. 3 Beverley, Wilkinson and Parker, JJ., considered that in 
India this rule did not prevail, having regard to the facts that the parties 
to marriages are generally minors. 4 But the better opinion 5 is 
opposed to Beverley, J/s : for, though the parent or guardian of a minor 
generally enters into contracts for maniage on the minor’s behalf, it is 
against the interests of the minor to allow the guardian’s choice to be 
affected by a money payment, instead of his considering the welfare 
of the minor alone. 6 The original texts of Hindu and Muhammadan 


1 Silaram v. Musst, Aheeree Heerahnee 
(1873), U Beng. L R., 129. 

2 Ib. f 135. Kemp, J., is referred to 
by the Right Hon. Syed Amir AH as 
one of the most eminent Judges of 
the Calcutta High Court in Qirja Bai 
v. Sadruhiv (1916), 43 I. A., 151, 
163. 

3 Hamilton v. Aloha n (1710), 1 A. 
P. Wins., 118, 120. 

4 Ram Chand Sen v. Audaito Sen, 
(1884), 10 Cal, 1054; Vtsvanatkqn v. 
SaminatJian (1889), 13 Mad., 83; see 
also Purshotam v. Purshotam (1897), 
21 Bom., 23. 

5 See per Garth, C. J., in Ram- 
chandra v. A udaito { L884), 10 Cal., 1054 ; 
per Scott, J., in Pitambar v. Jagji van 
( 1884 ), 13 Bom., 131 m . ; per Jardino, X, 
in Datari v. Valhbdas (1888), 13 Bom., 

126 ; per Far ran, C. J., and Tyabji, J., in 


Dkolidas v. Fulchand (1897), 22 Bom., 
658; followed by White, C. J., Miller 
and Munro, JJ. ; Venkata v. Lakshmi 
(1908), 32 Mad., 185 (p. b.). In the 
case last cited Wallis and Munro, JJ., 
expressed the same view in referring the 
question to the Full Bench; Gulabchand 
v. Fulbai (1909), 33 Bom., 411, 

416. 

6 Dholidas v. Fulchand (1897), 22 

Bom., 65S, 661 (per F&rran, C. J.); Vai- 
thyanatham v. Gangitragu (1893), 17 

Mad., 9 ( per Muthusami Aiyar, J.); 
Best, J. gave a moro halting judgment 
in this case referring to (a) infant 
marriages, (/>) the fact that the considera¬ 
tion is often received by the father 
for the use and benefit of the child; the 
former argument has boon answered by 
Tyabji, J., in Dholidas's case. Where 
the monoy is paid for the benefit of the 
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law emphatically lay'down to the same effect. Thus Manu ordains: 
u Let no father who knows the law receive a gratuity* however small, 
for ’giving his daughter in marriage, since a man who through avarice 
takes a gratuity for that purpose is a seller of his offspring.” 1 The 
Muhammadan law is equally opposed to the- receipt of any 
gratuity or bribe by the parent or guardian of minor parties to 


A view axDparently considered to be distinct from, but lying 
intermediate between the two views above referred to, has also 
been expressed : that the English law shall not be applied, without dis¬ 
crimination, to e very case in this country, in which some payment is agreed 
to be made to the parents of the bride, or the bridegroom : that every 
case must be judged by its own circumstances, and that the agreement 
is void, where the parents of the girl are not seeking her welfare, but 
give her to a husband, otherwise ineligible, in consideration of a benefit 
secured to themselves. 3 Rules derived English law are, however, never 
to be applied irrespective of Indian Society, and circumstances. 4 

Marriage brokage contracts.—The converse , of the rule con¬ 
tained in ,s. 26 is also applicable, and,“all contracts or agreement^, for 
promoting marriages for reward (usually termed marriage brokage 
contracts) are utterly void;’* 5 and it is not necessary that the 
agreement -should be directed to the procuring of marriage with a 
particular person, in order that it may be considered a marriage brokage 
contract : for, at the root, of the illegality of a marriage brokage 
contract is the introduction of the consideration of a money-payment 
into that which should be free from any such taint. 6 


party, married, of course, a great part of 
the objection disappears: the payment 
would then, bo something like a dowry 
or like mahr . in Muhammadan law. 
Soo below, a. 32 ill. (c) t s. 36, ill. (b), s. 65, 
ill. (a). In each of those illustrations the 
payment is to one of the parties to the 
marriage: no antagonism of interests 
arises. 

1 Manu, cited by Green, J., in Jai- 
kisonda$\. Hurkkisvndas (1876), 2 Bom., 
9, 15: and by Tyabji, J., in Dholidas 
v. FulcJiand (1897), 22 Bom., 658, 
663. 

2 See Tyabjfs “ Muhamadan Law,” 
e. 94, ill (4), (5); Baillie’s Digest of 
Muhammadan Law, L, 94, 106; II., 37, 


68, 269. 

3 Baldeo v. Jumna (1901), 23 All., 
495. 

4 Wcighela v. Masludin (1887), 11 
Bom., 051, 561 (p. 0.) ; Mollow v* Court 
of Wards (1872) I. A., Supp., Vol., 
86 . 

6 Scott v. Tyler (1788). I Wh. & Tw„ 
notes, p. 599, citing .Roberts v. Roberts 
(1730), 3 P. Wins,, 66, 76, etc. See also 
Hermann v. Charlesworth [1905], 2 K. B.* 
123, 125 arg., and the cases there 
cited. 

6 Hermann v. Charlesworth [1905], 
2 K. B., 123, 130, reversing [1905], 1 
K. B., 24. 
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Validity of promise to pay, should the marriage not take 
place.— The Madras High Court has held 1 an agreement to be void, 
under which B, the father of the betrothed girl, promised to pay a sum of 
money to A, the boy’s father, should the marriage not take place. The, 
ratio decidendi was that agreement was to the same effect as though 
there were, a pecuniary consideration for a contract of marriage - In 
each case,” said White, C. J., “ B has a pecuniary interest in bringing 
about the marriage. In one case, if the event takes place, he receives 
money. In the other case, if the event does not take place, he has to 
pay money.” 1 It is submitted whether the reasoning is correct. The 
agreement in question was merely by way of a penalty (or, it may be 
argued, liquidated damages) for the breach of a contract. When a 
contract is entered into, the law requires its performance, on penalty 
of damages becoming payable, should the contract be broken. Does 
the fact that the parties themselves enter into a supererogatory 
covenant for the payment of damages, affect the validity of the 
contract? Apart from the question whether A and B were them¬ 
selves parties to the contract of marriage,—apart, that is, from the 
question whether the party entitled to damages for breach of the promise 
would have been A, or A s son, the betrothed, it is submitted that 
the agreement is not rendered.. illegal by the parties purporting to fix 
the amount of damages due oil a breach. It may however be that the 
plaintiff’s suit was liable to dismissal on the ground that he was not a 
party to the contract, nor himself entitled to claim damages. It may 
also he that the stipulation wasriurthe nature of a penalty, and as such 
abnoxious to the provisions of s. 74 below, and that the only relief that 
could have been claimed was reasonable compensation for breach of the 
contract,-not exceeding the amount stipulated. 

27 . Every agreement by which any one is restrained 

Agreement in re- front exercising a lawful profession, trade 
stramt of trade void. Qr business of any kind , 2 is to that extent *■ 

void . 4 

mode of carrying it on according to his 
own discretion and choice 1 : Hilton v« 
Eckersley (1856), 0 E. & B., 47, 74, 75. 

3 On adequacy of consideration sea 
comment to tlie second explanation to 
s. 25 above. 

4 For illustrative decisions see com* 

meat. * K 


1 Devarayan v. Muthurwnan (19 J 2), 37 
Mad., 393 {per White, C.J., and Sankaran 
Nair, J.), on p. 395, sui generis is mis. 
printed for sui juris : cf. report of S. C. 
in 24 Mad. L. J., 310. 

2 “ Primd facie' it is the privilege of a 
trader in a free country in all matters not 
contrary to law, to regulate his own 
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Exception 1. —One 1 who sells 2 the good-will 3 of' a 
Saving of agree- business may agree with the buyer to 

ment not to carry on r • n i * * 

business of which retrain from carrying on a similar business, 
good-wili is sold ; within specified local limits, 4 so long as 

the buyer, or any person deriving title to the good-will 6 
from him, carries on a like business therein : Provided that 
such limits appear to the Court 5 reasonable, 6 regard 
being had to the nature of the business. 

Exception 2. —Partners 7 may, upon or in anticipation 

, of a dissolution of the partnership, agree 

of agreement r r o 

between partners that some or all of them will not carry on a 

prior to dissolution ; * 

business similar to that of the partnership 
within such local limits as are referred to in the last preceding 
-exception. 

Exception 3.*---Partners may agree that some one or 

or during continu- of them will not carry on any business, 
ance of partnership. 0 t,] ier than that of the partnership, during 

the continuance of the partnership. 8 


COMMENT. 

The foundations of the irule contained in s. 27 have been traced 
back to a Year Book of King Henry V.’s reign. 9 


3 Cf. Bunn v. Guy (1803), 4 East 
*90 for the principle of exception 1 . 

2 The TRANSFER OF TUB GOOD-WILL of 
a business is dealt with in the comment 
to s. 2511 below. 

3 As to good-ivill see comment- below, 
and illustrations (a) and ( b ) to the Specific 

Relief Act, s. 57. 

« Cf. Wooibri&ge v. Bellamy [1911], 

1 Ch., 326, 337. 

5 “ It is for the Court to determine 
whether the contract bo fair and reason¬ 
able or not ” : Malian y. May (1843), 11 
M. & W., 653, 665. 

# ** Reasonable,” in connection with 

restraint on trade, means such as to (a) 


afford protection to the party in whose 
favour it is given, but (b) not larger, so 
as to be oppressive to the other party, 
(c) nor so large as to interfere with the 
interests of the public : see Horner v. 
Graves (1831), 7 Bing., 735, 743 cited in 
comment. 

7 Cf. Alleyns v. Kinnier (1850), 
4 Ex, Ch., 776, for the principle of 
exception 2. 

8 Cf, B, 259 below. * * 

9 2 Hen. V., Term Bascli. pU 26; 
see also Ipswich Tailors' Case , IT Rep, 
54a, cited in Davies v. Davies (1887), 
36 Ch. D„ 359, 381, 389, 390, by Cotton* 
and Bowon, L. JJ. 

• r. \ 

S v 

• k \ * 

* v 
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Trade-secrets.—Agreements restraining persons from exercising, 
a lawful profession, are, in the present times, most frequently entered into 
in the circumstances mentioned in the exceptions to the section (see- 
also the Specific Relief Act s. 57 ill. (e )) and in order to prevent the dili¬ 
gence of trade-secrets, and putting them to use against the inventors. 

Such agreements are permitted in England, provided they are “ reason¬ 
able” taking into consideration the interests of the parties concerned 
as well as the public. 1 

Principle of the section and limitations on the principle ■— 

The reason for the section, is public policy : the principle is clear 
that it is not in the interest of the public, that men should be 
prevented from employing their talents, industry and ability in 
useful undertakings. But this principle of public policy has itself 
a limitation “ that it is to the advantage of the public,” in the words 
of Lord Watson, “ to allow a trader, who has established a lucrative 
business, to dispose of it to a successor, by whom it may be efficiently 
carried on. That object could not be accomplished, if, upon the score 
of public policy, the law reserved to the seller an absolute and indefeasible 
right to start; a rival concern the day after he sold. Accordingly it has- 
been determined judicially, that in cases where the purchaser, for his own 
protection, obtains an obligation restraining the seller from competing 
with him, within bounds, which, having regard to the nature of the 
business, are reasonable, and are limited in respect of space, the obligation 
is not obnoxious to public policy, and is therefore capable of being 
enforced.” 2 

Reasonableness of restraint how tested in England.—As to 

the test to be applied to the question whether any particular restraint 
is reasonable or not, Tindal, 0. J., delivering the judgment of the Court 
of Common Pleas, said that they saw no better test than by considering 
(a) whether the restraint is such as only to afford a fair protection 
to the interest of the party in favour of whom it is given, and (5) not so 
large as to interfere with the interests of the public. “ Whatever restraint 
is larger than the necessary protection of the party can be of no benefit 


1 Nordenfeldt y. Maxim Nordznfeldt , 
tfcc., Co. [1894]* A. C., 535* Lord Herschell 
speaks of reasonable protection to the 
covenantee* p. 547, and Lirtdley, L. J., 
(cited by Lord Ashbourne) of “ reason¬ 
ableness for tho protection or trade or 
the business of the covenantee,'* p. 559 ; 
see also per Lord Macnaghten, at 


p. 565. 

2 Nordenfildi v. Maxim Nordenfiidt. 
[1894]* A. C. 535, 552 ; of. Leather 
Chih Co. v. Torsout (1869), L. R (> 9 Eq , 
345, 354 (per James, L. J., then V. 0.) 
Malian v. May (1843), H M. & W., 653. 
665-660. 
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to either, it can only be oppressive ; and if oppressive, it is in the eye 
of the law unreasonable. Whatever is injurious to the interests of the 
public, is void on the ground of public policy.” 1 Where a manager 
and receiver had been carrying on a business under the order of the 
Court for ten years, and there were proposals for the purchase of the 
business, an application was made to restrain him from soliciting 
orders from or doing business with the present customers. The 
Court refused the injunction on the ground that to do so would be to 
act in restraint of trade. 2 Note that .adequacy of consideration is 
not mentioned directly - and the comment to s. 25,’ above, shows that 
if the contract is not unreasonable, inadequacy of consideration 
does not affect it beyond the extent to which it affects other contracts. 

English and Indian law compared —The Indian Contract Act, 
however, is very different from the English law : it seems to be repro¬ 
duced from s. 833 of the Draft Civil Code of the State of New York. 3 
Section 27 speaks of anyone being u restrained,” the next section contains 
the words " restricted absolutely ,” 4 so that s. 27 must be taken to refer 
not merely to absolute restraint of trade, but to any restriction. In 
the words of Handley, J., 6 section 27 “ does away with 1 he distinction 
observed in English cases, following Mitchell v. Reynolds? between 
partial and total restraint of trade, and makes all contracts falling within 
the terms of the section, void, unless they fall within the exceptions.” 5 
.See also the footnotes to s. 27. 

Illustrative decisions.— Hence the following agreements have 
been held to be void, in India, though they would not necessarily have 
been so held in England,—not to carry on the business (a) of braziers in a 
particular locality, 4 ( b ) of dress-maker and milliner within 800 miles of 
Madras, 7 (e) of cultivating tea for 5 years within 40 miles of the plaintiff's 
tea gardens, 8 ( cl ) of a dubash, for 3 years, and to act as stevedore only 
for 5 ships of the defendants, and for no other ships, 9 (e) not to manufac- 


1 Horner v. Graves (1831), 7 Bing., 
735, 743. 

2 In re Irish, Irish v. Irish (1882), 
40 Ch. D., 49. 

3 See Shaih Kalu v. Bam Saran 
Bhaijat (1909), 13 Cal. W. 3ST., 388, 391 
where s. 833 is set out with the 
“ explanatory note n thereto. 

4 Madhub Chunder v. liajcooniar Doss 
(1874), 14 Bong. L. B., 76, 85, 86 : cf. 

Vithelinga v. Saminada (1878), 2 Mad., 
44 noted below. 

6 Mackenzie v, Slriramiah (1890), 


13 Mad., 472 followed Nur Ali Dubash 
v. Abdul Ali (1892), 19 CaL, 765, 773. 

« (1711), 1 P. Wms, 181, 1 Sm., 
L, C., 391. 

7 Oakes Co. v. Jackson (1876), 1 
Mad., 134. 

8 The Brahmaputra Tea Go., Ltd. v. 
dearth (1885), 11 Cal., 545. 

* Nur Ali Dubash v. Abdul Ali (1892), 
19 Cal., 765; cf. Haribhai v. Sharagali 
(1892), 22 Bom., 861, per Candy, J., 
citing Collins v. Locke (1879), 4 App. 
Cas., 674. 
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ture salt in excess of the quantity required by the plaintiff’s firm, 1 (/) 
to remain subject to the head of the caste, not to carry on their trade 
with the assistance of any persons other than of their own caste ; 2 (g) 
similarly absolute monopolies are not allowed ; 3 though, as appears 
from the case cited 4 * in a later paragraph of this comment “ limited 
monopolies ” are not necessarily obnoxious to the rule against restraint 
of trade. 

Agreements that are not obnoxious to the rule.—An agreement 
not to sell to others than the promisee, is not necessarily in restraint of 
trade, 6 nor an agreement that in case the goods are taken to Madras 
a higher price would be payable. 6 An agreement on the one part to 
serve as carrier during the whole of his life, and on the part to employ 
the promisor as such during that period, consists of mutual stipulations 
and is not against public policy. 7 

Limited monopoly.—A term in an agreement that the promisor 
is not to deliver goods similar to those contracted for, to other dealers 
dxiring the period fixed for delivery, restrains a person from exercising a 
lawful trade or business, and yet it is not necessarily void 4 

Limitations to the section.—There are however two directions 
in which the operation of the section must be limited, and in which agree¬ 
ments in restraint of trade must be held to be valid :— 

First , the principle of the third exception which, in terms, is restricted 
to partners, must, from the necessity of the case, be extended 
to persona in the employment of others, who, by taking 
service with a particular person, must be taken, in a great 
number of cases, to covenant not to serve others : the Specific 
. Relief Act, s, 57 : Burn v. McDonald . 8 Not to .enforce the 
negative covenant would be to render the contract for 
service, nugatory. Similarly, an agreement to sell the 

future produce of lands, or of a manufactory, to a particular 
person, for a particular period, implies a restraint from 


1 MacJcenzie v. Striramiah (1890), 13 
Mad., 472 ; Sadagopci v. Mackenzie (1891), 
15 Mad., 79. 

* Vithelinga v. Saminada (1878), 2 
Mad., 44 ; cf. Mineral Water Bottle , <€?c., 
8ocy . v. Booth (1887), 36 Ch. D., 465. 

3 Somu Pillay v. Municipal Council , 
Mayavaram (1905), 28 Mad., 520; cf. 
Collins v. Locke (1879), 4 App. Cas., 674. 

4 JE.g., in Buttons ey v. Bombay United 

S. M. Co. (1916), 18 Bom. L. R., 532. 


6 Carlisles v. Bicknauth (1882), 8 
Cal., 809, 818 ; Subba Naidu v. 
Haji Badsha Sahib (1902), 26 Mad., 168; 
Catt y. Tourl (1869), L. R., 4 Ch. App., 
654. 

6 Prem Soolc v. Dhxtrum Chand (1890), 
17 Cal. 320. 

7 Wallis v. Day (1837), 2 M. & W„; cf. 
Cattv. Tourle (1869), L. R., 4 Ch. App., 
654. 

* (1908), 36 Cal., 354. 
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the right to sell the produce to any one else. But such 
an agreement also is not necessarily void, as being in 
restraint of trade ; l to hold so would be to avoid all 
agreements for the sale of goods in future. So also a 
combination of manufacturers, fixing the minimum price 
at which ice was to be sold, establishing a scale of 
manufacture and sale, and imposing an obligation to 
contribute to a common fund, has been held 2 not to be 
obnoxious to s. 27. 

Secondly the section seems to lay down exaustively 3 when 
public policy must be considered to be infringed by contracts, 
in restraint of trade. 4 If this is so, then whenever the 
question arises whether a particular agreement is against 
public policy, as being in restraint of trade, the question 
must be answered by considering whether the agreement 
falls wit hin the terms of the section. 5 

Meaning of good~will. fhe expression good-will (vhich occurs 
in the first exception) as understood commercially, is an application of its 
original meaning, vk.,“ the state of wishing well to a person, a cause, etc.; 
favourable or kindly regard; favour, benevolence.’' In its commercial 
use it has been explained 6 as “ The privilege, granted by the seller of a 
business to the purchaser, of trading as his recognized successor ; the 
possession of a ready formed ‘ connexion. ’ of customers, considered as an 
element in the saleable value of a business, additional to rhe value of the 
plant, stock-in-trade, book-debts, etc.; ” 7 and as “ the whole advantage 
of the reputation anc! connexion formed with customers, together with 
the circumstances whether of habit or otherwise which tend to make 
such connexion permanent.” 8 


1 Carlisles Nephm's & Co . v. Nick- 
nauth Bucklearmull (1882), 8 Cal, 809, 
818, distinguishing Madhub Chundtr 
Foramanich v. Raj Coomar Dass (1874), 
14 Bang. L. K., 70. 

2 Fraser <£? Co. v. Bombay Ice Manu¬ 
facturing Co. (1004), 24 Bom., 107. 

3 Cf. also Hoewood v. 3fillar's Timber, 
<ioc. Co. (14th April 1916). 60 Sol. 
Joum., p. 641: u We must not create new 
principles, and say upon a ground never 
hitherto recognized that a particular 
contract is against public policy. ” 

4 Fraser & Co. v. The Bombay Ice 
Manufacturing Co • (1005), 29 Born., 107, 


120 . 

This does not scorn to have boon 
done in VaitJielinga v. Saminada (1878).. 
2 Mad., 44. 

6 Good-will “ is a thing very easy to 
describe, very difficult to define, ”per 
Lord Macnaghten : Revenue Commissioner 
v. Mutter [1901], A. C. f 217, 223. 

7 Murray, New English Dictionary ; sec 
also Lindley, Partnership, (8th Ed.), 506, 
507. 

8 H a ls bury \s Laws of England, 
XXVII., 590; citing Trego v. Bunt [1896], 
A. C., 7, 16, 23, 27, and several other 
authorities. 
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Lord Eldon said, shortly, (having a waggoner’s business before him) 
that <c Goodwill is nothing more than the Probability that the old 
customers will resort to tlie old Place.” 1 In another case, Lord Eldon said 
that u by goodwill is meant the value of the chance that the customers 
of partners, retiring altogether, will deal with those who purchase ” the 
goodwill, “ from such retiring partners, and succeed to their establish¬ 
ment.” 2 It also includes cc every advantage . that has been 

acquired by the old firm in carrying on its business, whether connected 
with the premises 3 in which the business was previously carried on, 
or with the name of the late firm, or with any other matter carrying 
with it the benefit of the business.” 4 “ I understand the word,” said 
Lord Lindley, “ to include whatever adds value to a business by reason 
of situation, name and reputation, connection, introduction to old custo¬ 
mers and agreed absence from competition or any of these things, and 
there may be others which do not occur to me.” 5 The authorities have 
been collected by Lord Ilcrsc hell in Trego v. Hunt . 6 

The transfer of goodwill may take the form of an introduction 
to patients by a medical practitioner, and there the character and 
duration of the introduction is everything. 7 


28 . Every agreement, by which any party thereto 
is restricted absolutely 8 from enforcing his 

Agreements in res- . ° 

traint of legal pro- rights under or m respect of any contract, 
by the usual legal proceedings in the 


usual 

ordinary tribunals, or which 


limits the time within 


1 Crutioell v. Lye (1810), 17 Vcs., 

335, 346. The Capitals are his Lordship’s, 
or the importer’s. 

3 Cook v. Collingridgc (1825), 27 

Beav., 456. 458, 450. 

8 Illustration, (a) to the Specific 
Relief Act I. of 1877 refers to “* the sale 
of the goodwill of a certain business, 
unconnected with business premises.” 

* Chur ton v. Douglas (1859), Johns., 
174, 'per Wood, V. C., cited Ginesi v. 
Cooper <b Co. (1880), 14 Oh. D., 593, 
600 by Jossel, 3VI. R. 

6 Inland llevenue v. Muller [1901], 
A. C., 217, 235. 

* [1906], A. 0., 7. 

7 May v. Thomson (1882), 20 Oh. D., 

T, ICA 


705, 718. 

8 Note the word absolutely : thero is 
nothing to provont two persons from 
agreeing that a sum of money shall be 
payable on a contingency ; but they 
cannot legally agree that when it is 
payable no action shall bo maintained 
for it : Spurrier v. La Cloche [1902], 
A. C., 446, 451 ; Scott v. Avery (1855), 5 
H. L. G, 811, 8 Ex., 487, 499 {per Maule, 
J.). Agreeing to refer to arbitration 
(see first exception) is not such abso¬ 
lute restriction, and does not fall within 
s. 28 : Coringa Oil Co., Ltd. v. Koegler 
(1876), 1 Cab, 42, and in appeal at 
p. 466. 


10 




146 


THE INDIAN CONTRACT ACT. 


[Ch. II. 


which he. may thus enforce his rights, is void to that 
extent.” 1 

Exception 1. —This 3 section shall not render illegal 
Sarmg of contract a contract by which two or more persons 
l ? on rof di a pute b that agree that any dispute which may arise 
may arise. between them in respect of any subject or 

class of subjects shall be referred to arbitration, 3 and that 
only the amount 4 awarded in such arbitration shall be 
recoverable in respect of the dispute so referred. 2 

When 5 such a contract has been made, a suit may 

Suits barred by be brought for its specific performance, 
such contracts. an< } j£ a suit, other than for shell specific 

performance, or for the recovery of the amount so awarded, 
is brought by one party to such contract against any other 
such party in respect of any subject which they have so 
agreed to refer, the existence of such contract shall be a bar 
to the suit. 5 

Exception 2 .—Nor shall this section render illegal any 
, , contract in writing, by which two or more 

Saving of contract ° J . 

to refer questions persons agree to refer to arbitration any 
arisen. question between them which has already 


1 Gonnga Oil Co. v. Koegler (1876), on the difference between arbitration 

1 Cal. 42,460 ; Mulji Tejsing v. JRansi and valuation: Vickers v. Vickers 

Devraj (1909), 34 Bom., 13; Canges (186/), 4 hq., 4^9. 

Manufacturing Co., Ltd. v. Indra Chand 4 This amount may he left in the 
(1906), 33 Cal., 1169. absolute discretion of the arbitrator who 

2 The first exception refers only to the may, e.g., bo the manager of one of the 

class of cases where the parties have parties to the contract (the Tramways 

agreed that, no action shall be brought Co.): Agore Nauth V. Calcutta Tramway 

until some question of amount has been Co. (1885), 11 Cal., 232; following 

first decided by a reference: Coringa London Tramways Co. v. Bailey (1877), 

Oil Co. v, Koegler (1876), 1 Cal., 466, 3 Q,. B. I)., 217 ; ortho chief servant of 

469; Scott v. Avery (1855), 5 H. L. C., one of the parties: EcJcersby v. Mersey 

811 ; Tredwen v. Holman (1862), .1 H. Doclcs [1894], 2 Q. B., 667 ; or an archi- 

& C., 72; Mulji Tejsing v. Kansi tect: Kuppusami v. Smith (1896), 1.9 

Devraj (1909), 34 Bom., 13, 23. See Mad., 178; or the Bengal Chamber of 

also comment. Commerce : Canges Manufacturing Go.* 

3 As to what is required for a valid Ltd. v. Indra Chand So Cal., 1169. 

reference to arbitration see Eulchmana- 6 See comment with reference to the 
bai v. Adamji (1908), 33 Bom., 69, and second paragraph of exception t. 
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arisen, or affect any provision of any law in force for the 
time being as to references to arbitration. 1 

COMMENT. 

Section 28 consists of two parts : (1) against agreements absolutely 
restricting the enforcing of rights in the ordinary tribunals, (2) against 
limiting the time allowed by the Indian Limitation Act. 

Exception I, paragraph 2. —The second paragraph of exception 1. 
is in force only in the Scheduled Districts as defined in Act XIV. of 1874. 
In the rest of India, it has been repealed by the Specific Belief Act I. of 
1877. Section 21 of the Specific Belief Act provides, inter alia , as follows:— 

" Save as provided by the Code of Civil Procedure [and the Indian 
Arbitration Act, 1899], no contract to refer [present or future differences] 
to arbitration shall be specifically enforced; but if any person who has 
made such a contract, and has refused to perform it, sues in respect of any 
subject which he has contracted to refer, the existence of such contract 
shall bar the suit.” 

Arbitration proceedings do not fall within the first portion of 
the section, since arbitration proceedings are themselves subject to the 
control of the Courts, 2 and an agreement to refer to arbitration merely 
provides that there shall be no breach of the contract (no right infringed) 
until after a reference to arbitration. 2 So that the control of the Court 
arises as soon as there is a breach, namely, after arbitration* An attempt 
to remove that control of the Courts, and to provide that the validity 
of the arbitrator’s award shall not be objected to, i.e., shall not be subject 
to the supervision of the Court, is void. 3 But an agreement not to appeal 
from a decision of a particular court of justice is valid. 4 

Limiting time for suing. —The second part of the first paragraph 
of s. 28 prevents an agreement from having any force, which purports to 


1 Cf. the Civil Procedure Code, the 
Indian Arbitration Act, and tlio Indian 
Companies Act, 

2 Scott v. Avery (1856), 5 H. L. C., 

811 : thus the agreement for arbitration 
converts the original contract into a 
contingent contract,—contingent upon 
the arbitrator holding that there has 
been an infringement of the rights of 
one of the parties. The point was 
decided as a matter of construction : 

Tredwcn v. Holman (1862), 1 H, & C., 
.72, 81. 


3 Burla Ranga Reddi v. Kalapalli 
(1883), 6 Mad., 368, 370; Crawley v. 
Luchmee Ram (1866), 1 Agra TI. C. R., 
120. See the Civil Procedure Code, 
Schedule II, paragraph 15. 

4 Anani Das v. Ashburner <6 Co. 
(1876), l AIL, 267 ; following Munshi 
Amir All v. Maharani Inderjit Koer 
(1871), 9 Beng. L. R., 460. In Protap 
Chunder Dass v. Arathoon (1882), 8 Cal., 
455 and Bahirdas v. Nobin Chunder 
(1901), 29 Cal., 306, a similar decision 
was rested on estoppel. 
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cut down the period of limitation, during which a suit may be brought— 
during the period for which the parties purport to bind themselves not 
to sue, they absolutely oust the jurisdiction of the Court. 1 

Analogous to this is au attempt to prevent the Courts from taking 
cognizance of any particular piece of evidence, e.g., oral evidence of 
payments to a creditor, it having been agreed that only written entries 
shall hind the parties—such an agreement does not control the powers 
or jurisdiction of the Coiut under the Indian Evidence Act. 2 

Extending: time for suing. —On the other hand, an agreement to 
extend the period of limitation, though not void under this section, cannot 
confer jurisdiction upon the Courts, which are bound to take cognizance of 
the Limitation Act. 3 Nor is it clear how an action may be brought 
for breach of such an agreement ; 3 it. is the Court that takes the point of 
limitation, and not the party. 

29 . Agreements, 4 the meaning of which is not certain, 5 
Agreements void or capable of being made certain, 6 are 

for uncertainty, 5 


1 In Hirabhii v. Manufacturers 
Life Assurance Co. (1912), 14 Bom. L.R., 
741, It was held that tho agreement in 
question did not limit the time in which 
the rights may be enforced, but pro¬ 
vided that if the rights were not enforced 
within one year, they must bo taken to 
be wai ved : sed quare ,—assuming that 
that was the true construction of the 
agreement, would it not amount to an 
agreement attempting to prevent the 
Courts themselves deciding whether or 
not there was any waiver, a question that 
must be decided on all relevant evidence : 
cf. Narayan v. Motilal (1875), 1 .Born., 45. 

2 Narayan v. Motilal (1875), 1 Bom., 45. 

a East India Company v. Oditchurn 

Paul (1849), 5 Moo. I. A., 49, 70. 

4 This section refers to the case 
whore the agreement itself is uncertain ; 
not whore there is merely an error in 
expression which can be remedied by 
rectification of the document: Daydn 
v. BJiand (3.904), 28 Bom., 420 : “ Courts 
of Equity do not rectify contracts; 
they may, and do, rectify instruments 
purporting to have been made in pur¬ 
suance of the terms of contracts ” ; 


James, V. C., in Mackenzie v. Coulson 
(1869), 8 Eq., 368, 375. 

6 Thus the expressions “ moderate 
cost ” is too indefinite : Dimmock v. 
Hallett (1806), L. R., 2 Oh. App., 
21, 30 {per Cairns, L. J. as he then was ); 
Ilamasami x.'Rajagopala (1887), 11 Mad., 
200 (agreement to pay whatever rent tho 
landlord may impose held uncertain 
and un-enforccable); Davies v, Davies 
[1887], 36 Ch. IX, 359 (agreement to 
retire from the business so far as the law 
allows, too vague) ; Guthing v. Lyma 
(1831), 2 B. & Ad., 232 (to pay £5 more 
if tho horse proved lucky, vague). For 
other instances see illustrations, and 
Deojil v. Fitwnber (1876), 1 All., 275; 
Carter v. Agra Savings Bank (1883)* 
5 All., 502 ; Baldeo Pershad v. Miller 
(1904), 37 Cal., 067 ; Asan Kulhu v. 
j Raimi natban (1.898), 22 Mad., 26; re 
Vince , Exp. Baxter [1892], 2 Q. B., 
487 ; Douglas x. Baynes (19U8), 78 L J. 
(v. c.), 13 ; Pearce v. Walls (1875), L. R., 
20 Eq., 492; West had v. Sproson 
(1861), 6 H. & N., 728. 

6 E.g., soo illustration (o) to h. 20. In 
Charlmvorth x. MacDonald (1898), 23- 
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Illustrations. 

(a) A agrees to sell to B “a hundred tons of oil.” There is nothing what¬ 
ever to show what kind of oil was intended. The agreement is void for 
uncertainty. 

(b) A agrees to sell to B one hundred tons of oil of a specified description, 
know as an article of commerce. There is no uncertainty here to make the 
agreement void. 

(c) A, who is a dealer in oocoanut-oil only, agrees to sell to B “ one hundred 
tons of oil.” The nature of As trade affords an indication of the meaning of the 
words, and A has entered into a contract for the sale of one hundred tons of 
coeoamit-oil. 

(cl) A agrees to sell to B “ all the grain in my granary at Ramnagar.” There 
is no uncertainty here to make the agreement void. 

(e) A agrees to sell to B one thousand mauuds of rice at a price to be fixed 
by C .” 1 As the price is capable of being made certain, there is no uncertainty 
here to make the agreement void. 2 

(/) A agrees to sell to B “ my white horse for rupees five hundred or rupees 
one thousand.” There is nothing to show which of the two prices was to be 
given. The agreement is void. 

COMMENT. 

Principle of the section.— €C We have to consider,” said Saus&er 
C. J“ whether any material clause ho so vaguely or ambiguously worded, 
that the Court cannot feel satisfied that it possesses the moans of ascer¬ 
taining and carrying into effect the intention of the parties/* 3 Section 
89 of the Indian Contract Act seems to he an exception to the general 
principle, that the Court will not mate a contract for the* parties* \ 
Perhaps the rule on which s. 89 is based, was introduced in' England 
on the assumption that there is an ascertainable market-price: 1 * See 
also s. 6, sub-s, (2) of this Act; the Indian Evidence Act, ss. 93—97 panel 
the Specific Relief Act, s. 21. 


Bom., 103, “ the ordinary clause against 
practising M was held capable of being 
made certain, and therefore enforceable. 
New Beerbkoom Coal Co. v. Boloram 
Mahdia (1880), 7 I. A., 107, 114 (agree¬ 
ment to grant land at a reasonable rate 
stated to be enforceable, obiter). So also 
in Mlines v. Grey (1807), 14 Ves# 400,407. 
But, if any particular means of ascertain¬ 
ing the rate or value is mentioned, it must 
be such as the Court can give effect to : 
■a6.; ill (a); Vickers v. Vickers (18(H)), 
L. R., 4 Eq., 535 ; Smith v. Peters 
(1875), L. R., 20, Eq., 511, 

1 G may be third and independent 
party; or may be an interested person, 


e.g., in the service of one pf, the 
parties; or may bo himself a .party; 
and in such eases too the contract may 
bo enforced, Soo the cases cited in 
Secretary of State v. Arathoon (1879), & 
Mad., 173. 

2 See footnote to the words Ci made 
certain” in s. 29. 

3 Ramlal v. LalKmichand (1803), 1 
Bom. H. 0. R. (APrx.), 51, 69. Under 
the Specific Relief Act, s. 21 ( c ) “ a 
contract tho terms of which the Court 
can not find with reasonable certainty ” 
cannot bo specifically enforced. 

4 Pollock and Mnlla, Indian Contract 
Act, p. 182. 
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Ambiguous contracts .—Where the words are capable of more 
meanings than one, (1) the rules contained in as. 93-97 of the 
Indian Evidence Act, must be borne in mind; (2) the object with 
which the words have been inserted, will also be looked at for arriving 
at the sense in which they were used; and (3) “ where one interpretation 
is consistent with what appears to have been the intention of the parties, 
and another repugnant to it, the Court will give effect to the apparent 
intention, provided that it can do so without violating any of the 
established rules of construction; (4) similarly the Court will lean to an 
interpretation which will effectuate, rather than one which will 
invalidate, an instrument; (5) in construing two contemporaneous 
documents the Court will lean to a construction which will recon¬ 
cile them rather than one which will render them inconsistent; 

(6) an ambiguous contract will be construed against the party respon¬ 
sible for the ambiguity : 2 see comment to s. 2 above and compare the 

paragraph on the “ onus of proofbelow. 

/ 

Ambiguity in parts of the contract.— Where parts of the contract- 
are ambiguous, but ethers clear, “it would.” said Lord West bury, be 
contrary to reason, arid to every rule of construction, to put an interpreta¬ 
tion upon ambiguous words, that shall defeat or qualify words which 
are clear and express.” 8 

Onus of proof.— In a' case where the parties were corresponding 
by a telegraphic code, the defendant understood the message in a sense 
different from that which it was intended to express, and accepted the 
proposal in the sense in which he understood it, the message being, in 
fact, ambiguous. It was held by the Privy Council that it was for the 
plaintiff to make out that his message was so clear and unambiguous 
that the defendant could not be heard to say that he had misunderstood 
it: it was not a matter for the. Court to construe. 4 

Costs.— In dismissing an action on a contract which was void for 
uncertainty, Lord Eomilly, M. R., said that though be could not decree 
specific performance, he would dismiss the action without costs as there 
was a concluded agreement between the parties. 0 



1 Halsbury, VII., 518, 519. 4 Ealck v. Williams [1900], A. G., 

4 Citing Seaton v. Mapp (1846), ,2 I ”6. 

,H cr.-if! km 4 Tillett v. Chariruj Cross Budge Co. 


VCJL1., OCMJ, OOA. 

4 Proprietors, etc., of English and (1859), 28 L. J. (ch.), 863, 5 Jur. (N. s.). 
Foreign Credit Co. v. Ardun (1871), 5 994; t W. B., 391. 

Eng, & Ir. App., 64, 79. 
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30 . Agreements 1 by way of 2 a wager 3 a'ice. void ; 4 

Agreements by way and ® n0 Suit slia11 be brought ffft recovering 

of wager void. anything alleged to be won 6 on any wager, 
or entrusted 7 to any person to abide the resnlWbf any game 8 
or other uncertain event on which any wager is made. 

This section shall not be deemed to rentier unlawful 
Exception in a subscription, or contribution, or agree- 
for °horse- nient to subscribe or contribute, made 9 
raeing ' or entered into for or toward any plate, 

prize or sum of money, of the value or\ amount of five 


1 See Acts XXL of 1848 (an Act for 
Avoiding Wagers), and VITT. of 1867 (an 
Act to Amend the Law relating to Horse- 
racing in India) which, are repealed by 
this Act; the English. Gaming Act, 
1845, (8 & 9 Viet., c. 109,) s. 18 ; and the 
Gaming Act 1892 (55 Viet, c. 9) which 
arc set. out in the comment to this 
section. Moheindronaulh Hitter v. 
Koylasnauth Bannerjee (1.864), Cory ton’s 
Rep. 1 : and Kannaya Lull v. Chhagmal 
Battia (1-871), 8 Reng. L. R., 412 were 
decided on Act XXL of 1848, s. 1, in 
the place of which the first paragraph of 
s. 30 has been enacted. The history of 
the law is traced by Jardine, <L, in 
Q.-E. v. Narrotamdm (1889), 13 Bom,, 
081, 688, 089; and by Lord Moulton 
then sitting in the Court of Appeal, in 
his dissenting judgment in Hyams v. 
Stuart King [1908], 2 K. B., 696. 

2 The words "by way of” which 
also occur in the English Act were 
referred to by Mainaty, J., as implying 
something wider than if the words 
u agreements of wager ” had been used : 
Cohen v. Kitlell (1889), 22 Q. B. I)., 
680,683. 

3 The word 4 ‘ wager 99 is not defined in 
the Act, see comment for an explanation 
of u wager.” 

4 Not illegal: Dayabhai v. Lakhmi- 
chand (1885), 9 Bom., 358, 364 ; sec 
paragraph (9) of the comment to s. 30. 

5 On the significance of the two 


clauses of the first *ytfragr%ph of s. 30. see 
Fletcher Moulton, J.ws dissenting 
judgment Hyams ^ ’K Stuart King 

[1908], 2 K. B»,‘^96, *713. 

8 Note that th&Jbcfcic^ negatives a claim 
to recover anything. won on a wager; 
so if A antLB each deposit ,€200 with a 
stakeholder,. abide *iho result of a 

j i m y * 

walking bet,* % may\ recover back his 
own £200: Ifiqglv ^y.' faiggs (1877), 2 
Ex. D., 422. \\ 

7 In ], 1 K. B., 

296, money avus depYvffed with a broker 
for specu^iizic in $bpl$s: the broker 
agreed, in any movent, {p the deposit 

and also to give yfb profits <*f ejaculation, 
if any : tho dej^o^ber'was not allowed 
to claim the g^ins ; th^ argument that 
in a wager rit* is ndcossary that each 
party should^eitheT gain V>r lose on tho 
event, was answered by. Channel, J., by 
saying that the, ’depositor may lose 
interest on the' ajrtounL deposited. 

8 “ Game ” hss b\ort defined as “ a 
diversion, of. nature', of a contest, 
played according to rules, and display¬ 
ing, in tho result, tho >superiority either 
in skill, strength or good fortune of tho 
winner i or winners’”: Murray's Dic¬ 
tionary. N 

9 Tho parties to the subscription, etc., 
may 4)0 only two: Baity v. Harriot 
(1848), 5,0. B., 818; ‘but- no^ less than 
two: Btiison v. Newman (1876), 1 C. P. 
I)., 573.’ 
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hundred rupees or upwards, to be awarded to the winner or 
winners 1 of any horse-race . 2 

Nothing in this section shall be deemed to legalize any 
. „ .. , transaction connected with horse-racing, 

Section 294A of „ . . 

the Indian Penal to which the provisions of section 294A 

Code not affected. A ^ A , 

of the Indian Pena! Code 3 apply. 


COMMENT. 

Section 30 and English law* —Section 30 “is substantially a 
transfusion of English law into the Indian statute boolc/' 4 and the 
Privy Council have held that where there is an authoritative construction 
of the Statute in England, the Courts of those Colonies where the Statute 
is enacted, ought to follow the decision. 5 The corresponding enactment 
in England is 8 & 9 Viet., c. 109, s. 18, which is as follows:— 

<s Section 18. And be it enacted, that all contracts or agreements 
whether by parole or in writing, by way of gaming or wagering, shall 
be null and void; and that no suit shall be brought or maintained in 
any Court of Law or Equity for recovering any sum of money or 
valuable thing alleged to be wou upon any wager, or which shall have 
been deposited in the hands of any person to abide the event on which 
any wager shall have been made.: Provided always, that this enact¬ 
ment shall not be deemed to apply to any subscription or contribution, 
or an agreement to subscribe or contribute, for or toward any plate, 
prize, or sum of money to be awarded to the winner or winners of any 
lawful game, sport, pastime, or exercise.” See also the Gaming Act, 
1892 (55 Viet., c. 9, s. 1) which is set out in a later paragraph of the 
comment to this section. 

Wager explained. —The meaning of wager is easily understood, 
but it is not easy to give a definition of the term; nor to distinguish 
wagers from contracts of indemnity, such as insurance policy. “ A 


1 Of. Batson v„ Newman <1876), l 

G. P. D., 573. 

3 There is a proviso in 8 & 9 

Viet., c. 1, s. 18, similar to para¬ 
graph 2 of a 30; but that proviso is 

wider than that to a 30 in two respects 
(i) the value of the , prize, etc., need not 
bo of Rs. 500 or upwards; and (ii) it is 
not restricted to horse-races but applies 


to any lawful game, sport, pastime, or 
exorcise: ef. Baity v. .Marriott (1848), 
5 O. B., 818. 

* Act XLV. of 1860. 

4 (Kong) Yee Zone <0 Co, v. Lowjw 
Nanjee (1901), 29 Cal., 461 <r. c.). 

5 Joseph Trimble v, George, Hill 
(1879), 5 App. Cas.,- 342. 
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wagering contract 1 ” aaid Hawkins, J., 2 “ is one by which two persona 
professing to hold opposite views touching the issue of a future uncertain 
event 3 mutually agree, that dependent upon the determination of that 
event, one shall win from the other, and the other shall pay or hand over 
to him a sum of money or other stake ; neither of the contracting parties 
having any other interest in that contract, than the sum or stake he 
will so win or lose, there being no other real consideration for the 
making of such contract by either of the parties. It is essential to a 
wagering contract that each party may under it either win or lose, 
whether he will win or lose being dependent on the issue of the event, 
and therefore remaining uncertain until that issue is known. 4 If either 
of the parties may win, but cannot lose, or may lose, but cannot win, it 
is not a wagering contract." 2 

Illustrations— The following may serve as illustrations of wagers 

(1) A and B agree that in case 5 inches of rain or more will tall on 
a particular future day, A will pay to B a certain sura ; if less, 1? will pay 
the said sum to A; or A and B play a billiard match and the winner 
is to get the whole of the money deposited jointly by A and B with a 
stake-holder. 5 Both these are undisguised wagers. 

(2) A and B agree, ostensibly, for the sale and purchase of shares 
in a limited liability company, at a certain price, on a particular future 


1 In accordance with tho terminology 
of tho Indian Contract Act it should 
Tbe wagering agreement, “ or agreement 
of wager.” 

a Carlitl v. Carbolic Smoke. Ball Com • 
"party [1892], 2 Q. B., 484, 490, 491 
(per Hawkins, J.). Seo also Halslmry, 
Laws of England; Alarum v, Positive. 
'Government, Co., Ltd. (1898), 23 
Bom., 191. Another description is given 
by Cotton, L. J., in Thacker v. Hardy 
(1878), 4 Q. B. D., 685, 695 : “The 
essence of a gaming and wagering 
contract is that one party is to win and 
the other to lose upon a future event 
which at tho time of the contract i s 
of an uncertain nature—that is to say 
if the event turns out one way A will 
lose, but if it turns out the other way 
he will win : ” This was approved by 
Lord Herscholl delivering tho judgment 
of the Privy Council in Forget v. 
Ostigny [1895], A. C., 318, 326; see 


also Richards v. Stark [1911], 1 

K. B., 296. 

3 Or, it may be, opposite views touching 
the existence of a present fact, which is 
unknown to the parties or, to one of them, 
on whose knowledge tho wager is to 
depend : e.g., a wager as to whether tho 
earth can be proved to be convex to the 
satisfaction of A by measurement; 
Hampden v. Walsh (1S76), 1 (j. B. I)., 
189, 197. 

4 The transaction must wholly 
depend on tho risk in contemplation, 
and neither must look to anything but 
the payment of money on the deter¬ 
mination of an uncertainty; so that if 
one of tho parties has “ the event in his 
own hands/* “ the transaction lacks an 
essential ingredient of a wager ” : Day a- 
bhai v. Lakhmichand (1885), 9 Born., 
358, 363. 

5 Doshi TakUcshi v. Shah Ujainshi 
Velsi (1889), 24 Bora., 227. 
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date; but the intention of both parties is that there should be no real 
transaction in the shares,—no delivery or transfer: the real intention 
being that if the price of the shares goes up on the date mentioned, then 
the ostensible seller has to give to the purchaser the difference between 
the price agreed upon and the market-price, and vice versa* Such an 
agreement is by way of wager, and void. 1 

(3) A firm w'hose capital was a lakh of rupees, made ostensible con¬ 
tracts for the sale of rice, worth more than 5 crores of rupees, within 3 
months; the rice was neither tendered, nor called for, but a promissory 
note passed for u differences on rice/ 5 The promissory note was held 
to be unenforceable as its consideration was a wager. 2 

(4) A broker enters into an agreement merely for the payment of 
differences, though ostensibly in the shape of a contract for the sale of 
stock. The parties do not intend that the stock should be taken up. 
But it is also agreed that if the purchaser wishes to take up the stock 
he has an option to do so, on payment of an extra sum by a certain date. 
The purchaser does not pay that sum, but afterwards sues for the 
difference. Held , that the agreement is merely for payment of differences 
and a wager. 3 

(5) Ostensibly, a horse is sold on a condition, viz., that if he trots 
18 miles an hour the price is to be £200; if not, one shilling. This 
was held to be plainly a wager ; 4 had the difference in the prices 
been commensurate with the condition, the case might have been 
different. 5 

Some points with reference to wagers may now be 

noted : 

(a) Agreements cannot be .classed as wagers unless it is the 
INTENTION 03? BOTH THE PARTIES to wager. 6 


1 ShooVmd v. Roberts [ 1900], 2 Q. B., 
497. 

2 (Kong) Fee Zone & Co. v. 
Lowjee Kanjee (1901), 29 Cal., 401 
(p. a). 

3 In re Guvc [1899], 1 Q. B., 
794. 

4 Brogden v. Marriott (1836), 3 Bing. 
(k. a), 88, 

5 See particularly per Tindal, C. J., 

and Gaselee, J/s judgment,* and the 
gentle reader may also consider whether 
the judgment of the last mentioned 


learned Judge discloses him to "be the 
prototype of Stareloigh, J., who presided 
over the immortal case of Bardell v. 
Pickwick as Lord Cozens Hardy recently 
called it. 

6 J. 1J. Tod v. Lahhmidas (1892), 
16 Bora, 441 ; Perpsha Cursetji v. 
Manekji Dossablioy (1898), 22 Bom., 
899, 903—906; Eshoor Dose v.~ Venkata 
Subba Itao (1895), 18 Mad., 306, 309; 
Bassoon v. Tokersey (1904). 28 Born., 
616, 624; Ajudhia Par sad v. Zalman 
(1902), 25 All., 38. 
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(b) When it appears that a very large number of ostensible contracts 
have been entered'into, but always settled by payment of differences. 
the inference that they were wagers may easily be drawn. 1 

(c) Where the agreements are made through the intervention of a 
BROKER in the open market, the inference may be that there was an inten ¬ 
tion to enter into genuine transactions, 2 unless it appears that the parties 

really intended to pay only differences, e.g., U) from the instructions they 
gave to the broker, 2 4 or (ii) by the fact that previous transactions were all 
settled by payment of differences, and (iii) that the subject of the dealings 
was commodity of a kind that never finds its way either by production 
or delivery at tbe plaoe'where it was ostensibly to be delivered. 

id) Wagers being clearly void, when parties intend to gamble, but want 
to have the security against one another of being able to recover their beta 
in a Court of justice the real nature of the transaction is carefully 
disguised. When therefore they intend to wager on the prices of certain 
.roods, they purport to contract for the sale and purchase of the goods 
Le the next paragraph below). When, however, their transactions come 
before the Courts, the real intention of the parties, behind the ostensible 
contract is enquired into, in the light of the surrounding circumstances, 
such as (i) the position of the parties, (ii) the history of the deal¬ 
ings, and (iii) general character of the business carried on by them* 
A comparison between the magnitude of the transactions and the 
capacity of the person who has entered into them 5 is one of the com- 


1 (Kong) Yee Iona cfc Co. v. Lowjee 
Nanjee (1901), 29 Cal., 461 (p. c -)? 
Doshi Talakshi v. Shah Ujamei (1899), 
24 Bom., 227 ; Perosha Cursetji v. 
Manekji (1898), 22 Bom., 899, 903. 

2 Todr. Lakhmidas (1892)* 16 Bom.,441. 

3 Eshoor Doss v. Venkata Subba Mao 
(1895), 18 Mad., 306 ; affirming Muttu- 
Sami Ayar, J.'a dissenting judgment in 
17 'Mad., 479. 

4 Beni Madhab Dass v. Sadasook 
Rotary (1905), 32 Cal., 437 (*. b.) ; 
Perosha v. Manekji (1898), 22 Bom., 
899 ; Doshi v. Shah Ujamsi (1899), 24 

Bom., 227; Harmukhrai v. Narotamdas 
(1907), 0 Bom. L. R., 125 (the transac¬ 
tions held not to bo wagers); Motilal v. 
Qovindram (1906), 30 Bom., 83. dhe 
contrary was hold in Jaggermth Sew Bux 
v. Ram Dual (1883), 9 Cal., 791 (per 
Garth, C. J., and Wilson, J.), which was 


over-ruled by the Full Bench in Beni 
Madhab's ease, 32 Cal., 437. 

5 Meghji v. Jadhowji (1910), 12 

Bom. L. R., 1062, 1066. Beaman, J., 
however, remarks that any party to a 
future contract who is in a position, to 
pay differences is also in a position to 
actually fulfil the contract: this remark 
is probably based on tho assumption 
that the person in question could enter 
into u covering ” transactions. But if a 
person constantly entered into covoring 
transactions, ho would nevertheless bo 
gambling; only as the gamble would 
consist of two separate transactions, in 
each of which the other party would be 
doing genuine mercantile business, tho 
transactions would have to bo given 
effect to. Where there are no covering 
transactions, this protecting circumstance 
is absent. 
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monos* and most relied upon grounds of inference as to tire true 
character of the transaction. This principle is well recognised in 
England. 1 See also the first proviso to the Indian Evidence Act, s. 92. 

(e) The paragraph numbered (2) above in the comment, to this 
■section illustrates the connection between payment of differences and 
wagers: The connection must however be clearly formulated: It 
is this, that when an ostensible agreement for the buying and selling 
of goods appears, on being scrutinized, to be in reality an agreement 
only for the payment of differences—the ostensible agreement gives place 
to an agreement, not for the sale and purchase of goods (which would 
of course be enforceable), but for the payment of money by one party 
or the other, dependent on an uncertain future event, (viz., on the market- 
price on a particular day being higher or lower than the agreed price'. 
In other words, the agreement is a wager upon the price of the goods. 
Hence, when it has to be determined whether or not a particular 
transaction was an agreement by way of wager, it is useful to test the 
transaction by determining whether or not the agreement was merely 
for the purpose of paying and receiving differences. In this context, 
however, it must he borne in mind that if the real contract were for 
the sale and purchase of goods, and it were broken, the remedy for the 
breach would be payment of difEeiences by way of damages: so that 
the result of a breach of a valid contract for the sale and purchase of 
goods may be the same as the result of the wager, if the wager is given 
effect to. In one sense every genuine contract for the sale and purchase 
of goods contemplates the payment of differences under certain cir¬ 
cumstances ; for the law is that in the case of a breach of the contract, 
the damages due from one to the other shall be measured by the 
difference between the contract and the market-prices. 2 This last con- 

other circumstances the contract is to 
do that to which no exception can ho 
taken.” Evory contract under “ the 
circumstances specified ” in s. 73, 
illustrations (a), (c), (e) and (q) is 
a contract to pay differences. See 
Meghji v. Jadowji (1910), 12 Bom. 
L. .It,, .1002, 1005 (per Beaman, J.); 
and of. Joshi Narbadashankar v. Matliu - 
radm (1010), 31 Bom., 510, where how¬ 
ever, it scorns to havo boon assumed 
that an agreement to pay the difference 
is necessarily illegal, and s. 57 below is 
invoked for the purpose of saving the 
legal alternative. 


1 Univernd Stock Exchange v. Stmchan 
[1896], A. 0., 106. 

2 Compare the paragraph of the com¬ 

ment to s. 20 above headed ** Validity 
of promise to pay, &e. ’■ The following 
observation in Ghajmy v. Gill Go. 
(1905), 7 Bora. L. R., 805, 807, is, 
it Is submitted, misleading: “ It is 

admitted that to close the contract as 
]>rovided in rule 12 is to pay differences 
and nothing else, so that the contract 
between the parties is under the cir¬ 
cumstances specified in that rule to pay 
differences, and that is a contract bjr 
way of wager, and void, and none the 
loss because it is agreed that under 
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siderafcion indicates the limitations on the usefulness of applying the test 
above referred to. 

(/) Allied to this point is the fact that A may enter into coverino 
contracts, e.g., two contracts, one with B to purchase from him a parti¬ 
cular article or goods, and another with C to sell to him the same. In such 
a case A speculates on the price of the article; but each of the contracts 
is good, because both B and C are entering into genuine transactions to 
sell and buy respectively, and each of those contracts is completed by A’s 
taking and giving delivery respectively. 1 See also paragraph (j) below. 

(tj) Parties may ostensibly agree to pay alternative prices there 
being in reality a wager on some uncertain event ; 2 and in that case 
the agreement is un-enforceable. But the mere fact that alternative 
prices have been agreed upon, does not make the agreement a wager. 3 

(/>.) Difficulties frequently arise where one of the parties is a lond 
fide trader, while the other is a gambler, and known to be so. 4 

(,') Besides agreements for differences, another inode of entering into 
wagers under guise of an enforceable transaction is by means of insurance 
policies. But it has been held that where the insurer has no interest in 
the life or the object insured, the policy is void. An insurance policy 
resembles a wager in many respects and sometimes it is difficult to 
distinguish one from the other. 5 Hawkins, J.’s definition of a wager 
however, requires that neither of the parties should have any interest in 
the agreement other than the stake he will win or lose under the wager.® 
But the lond fide insurer, it is evident, is interested in the preservation 
of the thing insured, and though lie is paid a certain sum only on the 
happening of an uncertain event (the loss of the goods, etc.), the payment 
is merely for indemnifying himself. 

(j) Mere speculation must be distinguished from wagering . 7 An 
agreement cannot bo properly described as a wager merely because it 

1 Tod v. Lakkmidas (1892), 16 Bom. ,441. 

3 Brogden v. Marriott (1836), 3 Bing. 

(tf. a ), 88; Rourke v. Short (1856), 5 
E\ & B., 904. 

3 Cave v. Coleman (1828), 3 Man. 
and Ey. (K. b.), 2 ; Hourhe. v. Short 
(1860), 5 E. & B., 904; Brogdtn v, 

Marriott (1836), 3 Bing., 88. 

1 Josi Narbadaslumhar v. Malhuradas 
(.1910), 34 Bom., 619, 524, el aeq.; Peroaha 
Cursetji v. Manekji (1898), 22 Bom., 899, 

903-906. 

5 Gedge v. Royal Exchange Assurance 


Corporation [1900], 2 Q, B., 214 ; Barker 
v. Janson (1868), I*. R., 3 C. P., 303, 307 
(per Willes, J.); Vappa Kandu Marakayar 
v. Annamalai Chctty (1901), 25 Mad., 561, 
567. 

6 Car HU v. Carbolic Smoke Ball Co. 
[1892], 2 Q. B., 484, 490; the definition 
is sot out in full in the beginning of the 
comment to s. 30. 

7 Forget v. Ostigny [1895], A. C., 
318, 323; Tod v. Lahlmidas (1892), 16 
Bom., 441; Perosha Cur setji v. Manefcji 
(1898), 22 Bom., 899. 
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, ft* ' 

is entered into in furtherance of a speculation. “ It is a legitimate com¬ 
mercial transaction to buy a commodity in the expectation that it will 
rise in value, and with the intention of realizing a profit by its resale. 
Such dealings are of every day occurrence in commerce. The legal aspect 
•of the case is the same, whatever be the nature of the commodity, whether 
it be a cargo of wheat, or the shares of a joint-stock company. Nor, again, 
do such purchases and sales become gaming contracts because the person 
purchasing is not possessed of the money required to pay for his purchases, 
but obtains the requisite funds, in a large measure, by means of advances 
on the security of the stocks or goods he has purchased. This also is 
an every day commercial transaction. For example, a merchant who 
has to pay the price of a cargo purchased before he resells it, obtains 
in ordinary course the means of doing so by pledging the bill of lading,” 

(&) A tejx mandi urarsactiqn 1 consists of an ostensible sale by A 
to B of a double option of becoming either the purchaser from A, or the 
seller to him, of certain goods on some future date, at a price fixed at the 
time when the transaction is entered into , 2 

Wagers not unlawful : collateral transactions not void.— 

Two effects of the terms of s. 30 should be observed: — 

(a) it does not make wagers unlawful , 3 bub only void, agree¬ 
ments , 4 


whole transaction, (iii) B will however 
gain should the price be above 120, or 

below 80. (iv) He will lose should the 
price be between Rs. 81 and 119. 
Therefore the agreement is a wager, 
depending on the truth or falsity of A*s 
assertion that the price, will be between 
Rs. 81 and 119. 

3 Dayabliai v. LaJchmichand (1885), 
9 Bom., 358 : cf. Bridger v. Savage (1885), 
15 Q. B. D., 363, and the authorities 
there cited ; Parakh v. liansordas (1875), 
12 Bom. H. C. R., 51, 61 : per Wostropp, 
C. J., citing a decision of Sausse, C. J. 
Wagers are only void and not illegal, 
notwithstanding (as pointed out in 
Cunningham find Shephard’s commentary 
on the Indian Contract Act) that the 
words “ unlawful ” and “ legalize ” occur 
in the second and third paragraphs 
of s. 30. 

4 Where the transaction is illegal 
or unlawful, as in the case of lotteries 


1 Jesseram Juggonath v. Tulsidas 
Dcmofar (1032), 37 Bom., 264, 272. 
See also liarnchandra v. Gangabison 
(1910), 12 Bom. L. R., 590. 

2 £J,g., on 1st of January B pays to A 

Rs. 20, and, in consideration of this 
payment, A agrees to soil to B the 
double option [viz,, of becoming on the 
1st of June either the purchaser or the 
seller of the goods) at Rs. 100. (i) On 

the 1st of June, if the market-rate of the 
goods is Rs. 120, B will decide to pur¬ 
chase ; he will then get the goods at 
Rs. 100 from A, and (having already 
paid Rs. 20 for acquiring the option) 
the goods will cost in all Rs. 120, he will 
therefore neither lose nor gain by the 
transaction, (ii) If, on the other hand, 
the market-price on 1st. of June is Rs. 80, 
B will decide to be the seller, and A will 
have to purchase the goods from B 
paying to B Rs. 100 for them. So that 
B will again neither gain nor lose by the 
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(6) it does not affect agreements and transactions collateral to 
wagers. 1 

It follows that if the principal employs an agent to enter into wagers, 
and the agent; in the exercise of that authority, pays any money, the 
agent’s act is lawful, and the principal is bound (under s. 222, below) 
to indemnify the agent for such lawful acts; 2 and the agent can 
recover his brokerage or commission for entering into the transac¬ 
tions, and for his work and labour; or sums paid in respect of 
the loss on a wager, or for enabling a person to enter into a wager. 3 
Conversely sums deposited with a stake-holder can be demanded back 
before they have been paid over to the other wagering party, 4 or 
where they have been paid over without the authority, and in opposition 
to the desire, of the party depositing. 5 A suit may be brought 
for cancellation of a bond given for balance due on wagering transac¬ 
tions ; but not if there is already a suit on these transactions 
and a defence that the bond is void has been put in. 0 The agent’s 
position is considered in paragraph (29) of the comment to 
s. 182 below. 

Bombay Act III. of 1865 against wagers.— In the Bombay 
Presidency, however, Act III. of 1865 (which is set out in the next follow¬ 
ing pages) is still in force, and must be read along with s. 30 above. 

The Bombay Act may be consulted with advantage in places where 
it dots not extend, for appreciating the limitations of s. 30, above; and 
distinguishing the decisions given under that section, from decisions 
given under the Bombay Act, or under the similar English Statute (the 
Gaming Act of 1892, 55 Viet. c. 9.) 


in England, very different results follow : 
Barclay v. Pearson [1803], 2 Ch., 
.154. 

1 On the other hand, under Bombay 
Act HI. of 1865 which is sot out in the 
comment to s. 30 collateral agreements 
aro also invalid: of. Triham Daimdhar 
v. Lala Amirchand (1871), 8 Bom. H. C. 
Bn (a. o. J.)» 131. 

2 Shibho Mai v. Lachman Das (1901), 
23 All., 165; Chehka v. Gajjila (1904), 
14 Mad. L. J., 326 ; Behan Lai v. Parbhu 
Lai [1908], Punj. Roc., No. 79; Jagat 
jTarain v. Sri Kishen Das (1910), 
33 All., 219. See also the comment 


to s. 182 below, paragraph numbered 
(29). 

3 Pringle v. Jafar Klian (1883), 5 AIL, 

443 ; Beni Madho Das v. Kaunsal Kish or 
(1900), 22 AIL, 452; Subbaraya y. 

Devandro (1884), 7 Mad., 301 ; Habib 
Baklish v. Baldeo Prasad (1901), 23 AIL, 
165. 

4 Hampden v. Walsh (1876), 1 Q. B. 
D., 189 where tho cases aro collected and 
reviowed. 

5 Ilaslelon v. Jackson (1828), 8 B. & 
C., 221. 


Ohhaganlal 
Bom., 607. 


v. Dhondu (1903), 
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Bombay Act No. III. or 1865. 1 
(Promulgated 31st July 1865.) 

“ Whereas 1 it, is expedient, so far as regards the Presidency of 
Bombay, to amend Act XXI. of 1848 (for avoiding wagers): It is enacted 
as follows 

u 1. All 1 contracts, whether by speaking, or otherwise, knowingly 2 
made to further® or assist the entering into, effecting, or carrying out 
agreements by way of gaining or wagering, and all contracts by way of 
security or guarantee 4 for the performance of such agreements or con¬ 
tracts, shall be null and void ; and no suit shall be allowed in any Court 
of Justice for recovering; any sum of money paid or payable in respect 
of any such contract or contracts, or any such agreement or agreements 
as aforesaid. 

■■ 2. No suit shall be allowed in any Court of Justice fox recovering, 
any commission, brokerage, fee, or reward 5 in respect of the knowingly 
effecting or carrying out, or of the knowingly aiding in effecting or in 
carrying out, or otherwise claimed or claimable in respect of any such 
agreement by way of gaming or wagering, or any such contract as afore¬ 
said, whether the plaintiff in such suit be or be not a party to such last 
mentioned agreement or contract, or for recovering any sum of money 
knowingly paid or payable on account of any person by way of commission, 
brokerage, fee or reward in respect of any such agreement by way of 
gaming or wagering or contract as aforesaid. 

“ 3. No guardian, executor, administrator^ heir, or personal repre¬ 
sentative of any deceased person shall be entitled to, or allowed credit 

Manekji (1898), 22 Bom., 899 ; Sassoon 
v. Takersey (1904), 28 Bow., 616. 

z Tatum v. Reeve [1899], 1 Q. B.„ 
44 (money paid by plaintiff at the request 
of the defendants, for defendant's betting 
losses cannot be recovered back); 
approved by the Court of Appeal in 
SafJenj v. Mayor [1901], 1 Q.B., 11. 

* See In re O'Shea , exp. Lancaster r 
[1911], 2 K. B., 981 ns to guarantee¬ 
ing wagering debts. * 

5 Deposit not recoverable : Dayabhai 
v. Lakhmichand (1885), 9 Bom., 358 ; 
Ravichandm v. Ganga bison (1910), 12 
Bow. L. R., 590. 


1 The effect of the Act is considered 
by Westropp, C. J., in Pamkh v. Ransw- 
das (1875), 12 Bom. H. C. It., 51, 57-58. 
The Act is not repealed in the Bombay 
Presidency, and must be read with 
s«. 24—30 of the Indian Contract Act; 
Dayabhai v. Lakhnnchand (1885), 9 Bom., 
358, 362; Perosha Cumiji Parekh 
v. Manekji Dossabhoy Watcha (1898), 22 
Bom., 899; Ramchandm v. Qangabison 
(1910), 12 Bom. L. R , 590. The Act 
is $et out in a footnote to Anupchnnd v. 
Ohamjm (1888), 12 Bom., 585, 588. 

3 So if the agent did not know that 
the agreement was by way of wager the 
Act is no bar to liis suit: Perosha v. 
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in his accounts for, or in respect of, any payment by him on behalf of such 
deceased person (or, in the case of a guardian, on behalf of any minor)' 
in respect of any such agreement or agreements as are mentioned in 
s. 1 of Act XXI. of 1848, or in respect of any such contract or contracts, 
commission, brokerage, fee, or reward, or money paid or payable in 
respect thereof as are respectively mentioned in the first and second 
sections of this Act. 

“ 4. This Act shall not be construed so as to give it a retrospective 
effect, and shall be read and taken as part of Act XXI. of 1848. 

“ 5. In the constructions of this Act, words importing the singular 
number shall include the plural number, and words importing the plural 
number shall include the singular number, and words importing the 
masculine gender shall include females.” 

In England under the Gaming Act of 1892 (55 Vict. ; c. 9), s. 1, 
it is provided as follows :— 

“ Vny promise, ex-4"-' 3 ° a V1 w rav anv person any sum of 

money paid by nun under or in respect of am act or agreement 
rendered null and void by the Act of the eighth and ninth Victoria, 
chapter one hundred and nine, or to pay any sum of mon py way of 
commission, fee, reward, or otherwise in respect of any such .^tract, 
or of any services in relation thereto or in connection therewith, sbai.p e 
null and void, and no action shall be brought or maintained to recover 
any such sum of money.” 

Shortly stated, the Bombay Act renders null and void all agreements, 
knowingly made to further or assist wagers, or by way of security or 
guarantee for the performance of wagers; and no suit can be brought 
on them, or for recovering commission, &c., in respect of them. And 
by the Gaming Act, 1892, a promise to pay a sum of money paid in respect 
of, or by way of commission in respect of a wager is null aud void, and 
cannot be enforced. 

The present law in England therefore agrees to a great extent with 
the law in the Bombay Presidency since 1865 ; but, prior to 1892, the 
English law was as it now is in British India outside Bombay 
Presidency. 

Effect of the Gaming and Wagering Acta on different classes 
of transactions.— In O’Sullivan v. Thomas 1 Wright, J., considered the 


1 [1895], 1 Q. B., 698, 701. 


T, ICA 


11 
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estate o£ the law in.England apart from the Gaming Act, 1892, with 
reference to three heads: (1) if the agent had received the money from his 
principal, and had not paid it over; (2) if he had received it from the 
other party for his principal; (3) if he had, at the request of his principal, 
paid his own money to the other party, in respect of the wager. His 
Lordship says that, apart from the Gaming Act, 1892, there was in each 
of these three cases, a cause of action: against the agent in the first 
two, and by the agent in the third, independently of the void agree¬ 
ment itself. He then examines the effect of the Gaming Act, 1892, upom 
each of the three cases in their inverse order, and holds that in case (3) 
the agent’s right to recover the money from his principal is taken away ; 
at least if the agent paid the money with notice or knowledge of the 
purpose; and according to Tatam v. Reeve, 1 the right is taken away 
even in the absence of such notice or knowledge ; that in case (2) the 
principal’s right of action is not taken away; and that in case (1) 
the principal’s right is not taken away, when there is a recover- 
able deposit. 

The terms ^ three Acts compared.—The effect on s. 30 

of the reasoning contained in Wright, J.’s decision must be considered 
with reference to tlie of the sections. The corresponding portions 

0 ^ vi i*ee sections are therefore respectively set out below :— 

(i) 8 and 9 Viet., c. 109, s. 18 : “ deposited in the Hands of any 

Person to abide the event on which any Wager shall have 
been made; ” 

(ii) Gaming Act, 1892, s, 1: “ any sum of money paid by him under 

or in respect of ” a wager. 

(iii) Indian Contract Act, s. 30: “anything entrusted to any person 

to abide the result of any game, or other uncertain event, 
on which any wager is made.” 

Wright, J., said that the expression “ money paid by him ” “ does not 
appear properly to apply to a revocable deposit; 2 and Wills, J., said 
« we must give the word 6 paid ’ its primd facie meaning of paid out 
and out: I do not think it is properly applicable to money deposited for 
the purpose of paying a third party.” 


i [1893], 1 Q. B., 44. But see 

Hyavis v. Stuart King [1908], 2 K. B., 
•690, 715 ( per Fletcher Moulton, L . J., 
in a dissenting judgment). 


2 O'Sullivan v. Thomas [1895], 1 Q. B., 
608. See also Burge v. Ashby [1900], 
1 Q. B, 744. 
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The expression “ entrusted to any person ” is not materially different 
from “ deposited in the hands of any person,” and with reference to the 
latter Parke, B., said in the course of arguments: “ according to the 
context the statute prohibits the recovery of money which has been' 
won in such a transaction, or has been deposited to abide the event of a • 
wager, but it does not apply to the case where a party seeks to recover 
his stake upon a repudiation of the wagering contract.” 1 


1 Marlin v. Heumn (1850), 10 Ex., words “deposited to abide the event of 
737; see also Varney v. Bickmdify{ 1847), a wager,” p. 281. Hampden v. Walsh 
5JO. B., 271 : Maule, J., emphasises the (1876), 1 Q. B. D., 189, 196. 





CHAPTER III. 

Of Contingent Contracts (ss. 31—36). 


Introductory Note. 

A contingent contract is defined as a contract to do or not to do- 
something, if some event collateral to such contract does or does not 
happen : s. 31. The contents of the other 5 sections of the chapter 
may be conveniently tabulated :— 


No, 

of 

sec¬ 

tion. 

Contingency on which 
the contract depends . 

Circumstances of the case. 

The Legal result 
of Hie contract in 
the events that 
have taken place . 

32 

Happening of a future 
event: 

(а) if the event has happened,— 

(б) if the event has become im¬ 

possible,— 

the contract is 
enforceable, 
the contract be¬ 
comes void. 

n 

Not happening of a 
future ovont: 

if the event has become impos¬ 
sible,-— 

the contract can 
bo enforced. 

u 

A person acting in a par¬ 
ticular way at an un¬ 
specified time : 

when the person does anything 
which renders it impossible that 
ho should— 

(а) within any definite time, or 

(б) otherwise than under further 

contingencies—act in the 
way providod hi the contract. 

- the contract 
b e e o wee 
void. 

35 

A specified uncertain 
event happening 

. within a fixed time : 

i 

(а) if the time fixed lias expired 

and the event has not 
happened,-— 

(б) if the time fixed has not ex¬ 

pired, but the event has 
become impossible,—- 

1 the contract 
j becomes 

I void. 


A specified uncertain 
event not happening 
within a fixed time ; 

(а) if the time fixed has expired 

and the event has not 
happened,— 

(б) if the time fixed has not ex¬ 

pired but it has become 
certain that the event will 
not happen,— 

the contract 
may bo en¬ 
forced. 

33 

An event happening 
the happening of 
which is impossible: 

‘■F the impossibility of such evepfc 
is known to the parties,— 

(6 the impossibility of such 

event is not known to the 
, parties,— 

. the contract is 
void. 
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31 . A “ contingent contract ” is a contract to do 
“ Contingent con- or not to do something , 1 if some event , 2 
tract” defined. collateral 3 to such contract, does or does 

not happen . 4 

Illustration . 

A contracts to pay B Rs. 10,000 if B’s house is burnt. This is a contingent 
contract. 6 

COMMENT. 

The illustrations to ss, 32—36 illustrate what are contingencies. 

Analogous law: The sale of Goods Act, 1893, 56 & 57 Viot., 

c. 71, s. 1 (2), is as follows “ A contract of sale may be absolute or con¬ 
ditional. ” And a learned author on the law of sale of goods 6 sets out 
ss. 31—36 of the Indian Contract Act, with the remark that they accurately 
represent the English law. The comment to ss. 109 and 119 below may 
be compared for the distinction between conditions and warranty. 7 
The expression f contingent ’ seems to he used in the Indian Act in 
the same sense as ‘ conditional ’ in the English Act. Compare the 
Transfer of Property Act, ss. 21, 25-34, for definitions of ‘ contingent 
interest/ and * conditional transfer 5 and their incident. 

Contingency explained.—The event must be collateral to the 
contract; or, as expressed by Tkibaut, “ unessential to the nature of the 
matter in hand ;” 8 on which the learned translator makes the following 
note:— 

“ Something or other is essential to every transaction; in other 
words, in every transaction there is something or other without which 


1 With the words, u to do or not to 
do something,” compare the more 
elaborate terms of clauses (a) and (d) 
of s. 2 above. 

2 The word “ event ” excludes the 
more will of the party : and where a party 
says lie will bo bound when he wills it, 
he is not bound at .all: Secretary of State 
for India v. Aralhoon (1879), 5 Mad., 
173, 179 ; see comment. 

3 For an explanation of the word 
“ collateral ” see the explanation of 
“ contingency ” in tho commont. 

4 Tho contingency must bo an event 

that may or may not happen, hence a 


contingent contract is different f rom one 
that is postponed till tho happoning 
of a future event that must happen, at 
some time or the other. 

5 For other illustrations see the 
illustrations to ss. 32—36. 

® Benjamin, Sale of Goods, 5fch edn., 
65$. 

7 See in particular the passage from 
Fletcher Moulton, L. J.’s judgment in 
Wallis v. Pratt [1910], 2 K. B., 1003, 
cited in tho comment, to s. 119 below. 

8 Lindlcy’s Translation of tho general 
part of Thibaut, § $6. 
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the transaction is itself inconceivable. In a sale, for example, there 
must be something sold as well as a price. If therefore transactions 
are to be divided into conditional 1 and unconditional, 1 it is evident that 
what is, by the very nature of the transaction, essential to its existence 
cannot be called a condition ; 1 if it be, all transactions are necessarily 
conditional. 1 In order to make any such classification, the term condition 1 
must be confined to some event naturally unessential to a transaction, 
but on the happening of which event the transaction is nevertheless 
made to depend.” 

The words cc collateral to such contract 99 exclude reciprocal promises 
from being considered contingencies. In this connection the agreements 
may be considered under the following heads : (a) Where A says to B : 

“ If you give me your horse, I will pay you Es. 100,”—the giving of 
the horse is not collateral to the contract, but the very substance of 
the contract. The contract is therefore not contingent. (6) The agree¬ 
ment referred to in illustration to s* 31 does not bring out this point: 
for, as expressed, it seems to be a unilateral promise. It is the usual 
contract of fire insurance, which is contingent in regard to one of the 
parties (the Insurance Company), but unconditional as to the insured. 
For, the insured promises to pay the premium unconditionally, and the 
Insurance Company promises contingently to pay the indemnity, viz., 
in case of loss, (c) A contract that A will sell, and B purchase, land at a 
specified price, in case the land is decreed to A, in a pending suit, is a 
contract contingent as to both parties. 2 3 (d) Fourthly, there are agree¬ 
ments where the contingency depends on the act of (i) one of the 
parties {e.g . 3 if goods sent on approval, are approved by the purchaser); 
or (ii) of a third party; 3 or (iii) on his mere will ( e.g that, for a certain 
service, whatever the promisor deems reasonable, will be paid): in this 
last case there is in reality no contract, as there is no legal obligation 
to pay anything, 4 and in this way it stands at the opposite extreme 
from (a), where there is a contract but no contingency. 


1 Substitute tho words “ contingency,” 
“ contingent,” and “not contingent,” for 
tho words “condition,” “conditional,” 
and “ unconditional,” respectively 

2 As in lamal v. Daudbhai (1900), 2 
Bom. L. R., 118. 

3 Secretanj of State for India y. 

Arathoon (1879), 5 Mad., 173, wliore 
the contract was for the sale of timber ; 
and the contingency was that the 
Superintendent of tho factory for which 


the timber was required should approve 
it. In Aghore Nauth Banner fee v. The 
Calcutta Tramways Co. (1885), 11 Cal, 
232, the contract was that a deposit of 
money should be forfeited ; the contin¬ 
gency was that tho company’s manager 
should certify that there was dereliction 
of duty. 

4 See paragraph (6) of the comment to 
s. 2, above, and footnote to the word 
** ovont ” in s. 31. 
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32 . Contingent contracts to do or not to do anything 
Enforcement of # an uncertain future event 1 happens 
on^nevont h^pcn- cannot be enforced by law unless and until 
that event lias happened. 

If the event becomes impossible 2 such contracts become 


mg. 


void. 


Illustrations. 


{a) A makes a contract with B to buy B’s. horse if A survives C. 3 This 
contract cannot be enforced by law unless and until C dies in A’s lifetime. 

(6) A makes a contract with B to sell a horse to B at a specified price, if 0, 
to whom the horse has been offered, refuse^ to buy him. The contract cannot 
be enforced by law unless and until C refuses to buy the horse. 

(c) A contracts to pay B a sum of money when B marries 0. C dies without 
being married to B. The contract becomes void. 


COMMENT. 

Impossible contingency : vested rights.—The contract becomes 
void as from the time that the contingency becomes impossible. Bights 
may therefore have already accrued prior to the time when the contract 
becomes void, and such rights will not bo affected by subsequent 
events. 4 

“ Coronation cases.”—Several cases arose in England owing to 
the Coronation of King Edward VII. being postponed: the decisions were 
in effect that the contracts were contingent on the coronation taking 
place in June 1902, the date originally fixed,—the object of the contract 
being to enable the parties to view the procession, or other function 
connected with the coronation : as this object could not be carried into 


1 .Besides tho instances mentioned in 
the illustrations, the contingency may 

be, e.g. y the Court’s sanctioning a proposed 
sale; Narain Fattro v. Aukhoy Narain 
(18&5), 12 Cal., 152; or the erection of a 
nev warehouse : Counter v. Macpherson 
(1845), 5 Moo., P. C., 83. 

3 Cf. s. 34 below, for an. illustration 
of the principle contained in s. 32. 

3 Or, if goods are sold by a parti¬ 
cular ship on arrival, it means on tho 
arr.val of tho ship with the goods, and 
if t)iat event does not happen ( c.g. t tho 
shi) arrives without tho goods) there is 


no sale and no default. Boyd v. Siffkin 
(1809), 2 Camp. 320. See the illustra¬ 
tion to s. 33, below. 

4 Civil Service Co-operative Society v. 
General Steam Navigation Co. [1903], 
2 K. B., 756. In Stubbs v. Holywell It. 
Co. (1867), L. R., 2 Ex., 311, the contract 
was for personal services, which had 
already been partially rendered; though 
further performance of the contract 
became impossible, remuneration for the 
services already performed was held to be 
recoverable. 
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effect, the contracts were held to have become void when the coronation 
was postponed. 1 See also comment to s. 56 below. 

33 . Contingent contracts to do or not to do anything 
if an uncertain future event does not happen 

«ontri°etacontng«nt f can be enforced when the happening of 
on an event happen- even f-, becomes impossible, and not 

before. 


Illustration . 

A agrees to pay B a sum of money if a certain ship does not return, 
ship is sunk. The contract can be enforced when the ship sinks . 2 


The 


COMMENT. 

Section 144, "below, is an illustration of the general principle contained 


in s. 33. 


When event on 
which contract is 
contingent to be 
deemed impossible, 
if it is the future 
conduct of a living 
person. 


34 . If the future event on which a contract is contin¬ 
gent is the way in which a person will act 
at an unspecified time, the event shall be 
considered to become impossible 3 when 
such person 4 does anything which renders 
it impossible that he should so act within 
any definite time, or otherwise than under further contin¬ 
gencies. 

Illustration. • 

A agrees to pay B a sum of money if B marries C. 

C marries D. The marriage of B to C must now be considered impossible, 
although it is possible that D may die and that C may afterwards mairy B „ 5 


1 Krell v. Henry [1903], 2 K. B., 740 ; 
Civil Service Co-operative Society y. 
General Steam Navigation Co., ib 750; 
Blakely v. Muller, ib. , 760a. ; re Herne 
Bay Steam Boat Co ., ib. 683; Chandler 
y. Webster [1904], 1 K. B., 493; Elliot 
v. CrutcHey , ib., 365. 

8 Cf. footnote to illustration (a) to 
s. 32 above. 

* Cf. the second paragraph of s. 32 
above. 

4 See comment. 


5 The Indian Succession Act X. of 
1865, b. 123, illustration (6) may bo 
compared. Lord Thu How, L. C., held 
to the contrary effect, in Ilandal v. 
Payne (1779), 1 Bro. Ch. Cas., 55; md 
the illustration cannot apply of coirse 
in coses whore C may marry both I) end 
I? simultaneously; but in Short v. Sbme 
(1848), 8 Ell. &B1., 358, the law was laid 
down as in the illustration. See a so 
Caines v. Smith (1846), 15 M. & W., H9. 
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COMMENT. 

The Transfer of Property Act IV. of 1882, s. 33, contains a 
similar rule, thus expressed : “ The condition is broken when he (viz., a 
person who is to take an interest in a property on his performing a 
certain act) renders impossible, permanently or for an indefinite period, 
the performance of the act,” and the Indian Succession Act, s. 123, is 
framed in terms similar to the Transfer of Property Act, s. 33> 

Promisee rendering event impossible.—The event must be 
rendered impossible by <c such person,” not the other side; for as stated 
in Bell’s Principles, “ If the debtor bound under a certain condition had 
impeded or prevented the event, it is held as accomplished. If the 
creditor had done all that he can to fulfil a condition which is incum¬ 
bent on himself, it is held sufficient implement.” 1 


35. Contingent contracts to do or not to do anything 
When contr ot* if a specified uncertain event happens 2 
are°^ontingenT^on within a fixed time become void if, at the 
fieS P °ev I ^t° f within expiration of the time fixed, such event 
fixed time. has not happened, or if, before the time 

fixed, such event becomes impossible. 

Contingent contracts to do or not to do anything if a 
Whon contracts specified uncertain event does not happen 
which are within a fixed time may be enforced by 

event not happening W ^ el1 ■&« time fixed taS expired and 

within fixed time. such, event lias not happened, or, before 
the time fixed has expired, if it becomes certain that such 
event will not happen. 


Illustrations. 

(a) A promises to pay B a sum of money if a certain ship returns within 
a year. The contract may be enforced if the ship returns within the year, and 
becomes void if fcho ship is burnt within the year. 

(h) A promises to pay B a sum of money if a certain ship does not return 
within a year. The contract may be enforced if the ship does not return within 
the year, or is burnt within the year. 


1 Bell’s Principles § 5, cited Mackay 
v, Dick (1885), 6 App. Cas., 251, 270. 


3 E.g the coronation of an emperor, 
see comment. 
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COMMENT. 

See the cases arising out of the postponement of the coronation 
of King Edward VII, which show that there might be an implied contin¬ 
gency. 1 

36. Contingent agreements to do or not to do anything, 
if an impossible event happens, axe void, 
gent° on impossible whether the impossibility of the event is 
known or not 2 to the parties to the agree¬ 
ment at the time when it is made. 

Illustrations. 

(a) A agrees to pay B 1,000 rupees if two straight lines should enclose a 
space. Tlio agreement is void. 

( b ) A agrees to pay B 1,000 rupees if B will marry A’s daughter 0. C was 
dead at the time of the agreement. The agreement is void. 


COMMENT. 

Compare the Transfer of Property Act IY. of 1882, ss. 25—30. 



1 They are cited in the comment to 2 If neither party knows of the 
s. 32, above. impossibility cf. s. 20. 







CHAPTER IV. 

Of the Performance of Contracts (ss. 37—67). 

Introductory Note. 

The contents of this Chapter may be divided under six 
heads:— 

I.—The general rule that contracts must be performed. 

II—Considerations affecting the persons who are bound to* 
perform, and persons who are entitled to performance. 

III. —Considerations referring to the acts to be done for the per¬ 

formance of contracts: their time and place, etc. 

IV. —When performance is excused, or unnecessary. 

V.—Some incidents of performance of contracts. 

VI.—Rights arising on non-performance of contracts. 

The heading of the Chapter is less extensive than its contents. 
The Chapter deals not merely with the performance of contracts, 
but generally with the modes in which the legal obligations of the 
promisor arising of contracts—may be discharged or extinguished 
how those obligations arise is explained in Chapters I. and II,— 
the natural mode in which the promisor is released is, of course, 
performance. 

I. The General Rule may be stated under the following four 
heads 

A. Persons affected by contractual relations :—The promise must 
be performed by the persons mentioned below :— 

(1) Where there is a single promisor,—• 

(a) by the promisor ; and 

( b ) on the death of the promisor, unless a contrary intention 
appears, by his representatives (s. 37). 
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(2) Where there are several promisors (s. 42),— 

(a) where all of them are living,— 

(i) by all such persons, during their joint lives ; or 

(ii) by any one or more .of the joint promisors whom the 

promisee may compel to perform the whole promise 
(s. 43)—notwithstanding a release of one of such 
joint promisors by the promisee (s. 44); 

(h) after the death of any of them, by his representatives 

jointly with the survivor or survivors ; and 

(c) after the death of the last survivor, by the represent¬ 
atives of all jointly. 

B, Acts to he done by reason of the obligation The persons 

mentioned under head A. must, subject to what is stated 

under head D. below (ss. 37, 38)— 

(1) perform, or 

(2) offer to perform,— 

(i) unconditionally, and 

(ii) at a proper time and place, and under such circum¬ 
stances, that the person to whom it is made, may have 
a reasonable opportunity of ascertaining that the 
person by whom the offer is made, is able and willing 
there and then to do the whole of what he is hound 
by his promise to do; e.g., if the offer is to deliver 
anything to the promisee, the promisee must have a 
reasonable opportunity of seeing that the thing 
offered is the thing which the promisor is hound by his 
promise to deliver ; 

(iii) an offer to one of several joint promisees has the same 
legal consequences as an offer to them all (s. 38). 

C. Agency by which the act may be done :—The performance 

may be— 

(!) by the persons mentioned under head A., or 

(2) unless a contrary intention appears, by employing competent 

persons (s. 49); or 

(3) by a third person, provided the promisee accepts it (s. 41). 
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IX Excuse of dispensation : —The performance may be dispensed 
with or excused under the provisions of this Act, or of any 
other law (s. 37). 

There are detailed provisions relating to each of these heads; 
what is stated under the number II. below deals with what is marked 
A and partly C above ; III. below with B above; and IV. below 
with D above ; V. and VI. below, must also fall under B above. 

II. With reference to the persons who are tinder contractual 
obligations, questions arise of the following nature :—• 

A. To what extent the very person entering into the contract 

is bound : and this question has a two-fold aspect,— 

( а) Whether the death of the promisor extinguishes the 

liability,— 

(б) Whether an agent may be employed:—• 

the answer is that unless a contrary intention appears, the 
obligation is not merely personal, hence :— 

(a) the promisor’s representative is bound to perform; and 

(b) an agent may be employed (ss. 37, 40). 

Where the representatives of a deceased promisee are entitled 
to the performance of the contract, the promisor has the right 
in certain cases to insist on the representatives obtaining forensic 
recognition. 

B. Where there are joint promisors or joint promisees : 

(1) As to JOINT PROMISORS — 

(а) as to the devolution of the obligation to perform the 

contract,—see the general rule above (ss. 37, 42); 

(б) any one or more of them may be compelled to perform 

the whole contract (s. 43) notwithstanding the release 
of the others (s. 44); 

(c) as regards the relations of the joint promisors amongst 

themselves (ss. 43, 44),— 

(i) each of two or more joint promisors may compel 
every other joint promisor to contribute, equally 
with himself, to the performance of the promise- 
(unless a contrary intention appears); 
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(ii) if any one or more of several joint promisors makes 

default in suck contribution, the remaining joint 
promisors must bear the loss from suck default, in 
equal shares; 

(iii) the rules marked (6), and (i) and (ii), above, referring 

to contribution, do not prevent a surety from 
recovering from his principal, payments, made by 
the surety on behalf of the principal; nor entitle the 
principal debtor to recover anything from the surety, 
on account of payment made by the principal; 

(iv) a release of a joint promisor by the promisee does not 

free the promisor from responsibility to the other 
joint promisor or promisee. 

(2) As to Joint promisees,— . 

(a) devolution of the right to have the contract performed: 

s. 45 : the right rests,—as between the promisor and 
the joint promisees,— 

(i) with them during their joint lives ; 

(ii) after the death of any of them, with the representative 

of such deceased person, jointly with the survivor 
or survivors; and 

(iii) after the death of the last survivor, with the repre¬ 

sentatives of all jointly. 

(b) As regards the relation of joint promisees to the 

promisor,—an offer to one of several joint promisees 
has the same legal consequences as an offer to them 
all (s. 38). 

III. With reference to the acts to be done for the 'performance 

of contracts,— 

the general rule is that performance may be made in any 
manner or at any time which the promisee prescribes or 
sanctions (ss. 50, 62, 63). 

Four other matters are provided for in the Act, with reference 
to the performances of the contract, viz., first whether an 
application must be made by the promisee to the pro¬ 
misor for performance of the contract, secondly the time, 
thirdly the place, fourthly the order of performance. 
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Tie first three depend upon each other. 

(A.) If the agreement does not provide that the promisor must 
perform without application from the promisee,—the 
promisee must apply for performance at a proper place 
and within the usual hours of business : s. 48; see sub¬ 
clause (1) of clause B. below: s. 55. See also s. 93 below. 

(B.) If the agreement provides that the promisor must perform 
without application by the promisee,— 

(1) As to the time of the performance,— 

(«) if no time is specified, the engagement (sic) must be 
performed within a reasonable time (s. 46); 

(b) if the day for the performance is fixed,—the contract 

must be performed within the usual business hours 
of the day (s. 47); 

(c) if the time has been fixed, it has to be performed at the 

time fixed, and if it is not performed at the time 
fixed— 

(i) if the intention of the parties was that time should 
be of the essence of the contract,—the contract, or 
so much of it as has not been performed, becomes 
voidable at the option of the promisee (s. 55); 

(ii) if time is not of the essence of the contract,—the 
contract does not become voidable, but the promisee 
becomes entitled to compensation (s. 55). 

(2) As to the place of performance,—the promisor must apply 

to the promisee to appoint a reasonable place for the 
performance of the promise (s. 49*; cf. ss. 93, 94 below). 

(C.) As to the order in which reciprocal promises have to be per¬ 
formed,—unless it is expressly fixed by the contract, they 
shall be performed in the order that the nature of the 
transaction requires (s. 52). Moreover, two classes of 
reciprocal promises are specifically mentioned :— 

(i) such as must be simultaneously performed,—in which case 
no promisor need perform his promise unless the promisee 
is ready and willing to perform his reciprocal promise 
(s.51); 
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(ii) such reciprocal promises that one of them cannot be per¬ 
formed (or that its performance cannot be claimed), till 
the other has been performed,—in kvvhich case, if the 
promisor of the promise last mentioned fails to perform 
it, then such promisor cannot claim the performance of 
the reciprocal promise and must make compensation to 
the other (s. 54). 

IV. When performance is excused or unnecessary ,— 

(A.) When the promisee has accepted performance from a third 
person, he cannot afterwards enforce it against the 
promisor (s. 41). 

(B.) When the promisor has made an offer of performance to the 
promisee or to any or one of several joint promisee and the 
offer has not been accepted : see general rule I above 
(s.38). 

(C.) When a party to a contract has— 

(1 ) refused to perform his contract in its entirety or has ,— 

(2) disabled. himself from performing his contract in its entirety, 

the promisee may put an end to the contract, unless he has 
signified by words or conduct his acquiescence in its 
continuance: s. 39. 

(D.) If any promisee neglects or refuses to afford the promisor 
reasonable facilities for the performance of his promise, 
the promisor is excused by such neglect or refusal as to 
any iron-performance caused thereby: s. 67 (see s. 53, i.e. 
F (2) below). 

(B.) When a person at whose option a contract is voidable 
rescinds it,—the other party thereto need not perform any 
promise therein contained in which he is the promisor : 
(s. 64; see below heading marked VI., paragraph A. : 
i.e. ss. 53, 55). 

(F.) The promisor.may,— 

(1) dispense with, or remit wholly or in part the performance 
of the promise,—in which case the contract need not 
be performed (ss. 63, 37); or 
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(2) extend the term for such performance; or 

(3) accept instead of it any satisfaction which lie thinks. 

fit (s. 63). 

(Gr.) If the parties to a contract agree— 

(1) to substitute a new contract for it, or 

(2) to rescind it, or 

(3) to alter it,— 

the original contract need not be performed : s. 62. 

(H,) When the contract consists of reciprocal promises, and—• 

(1) the promisee is not ready and 'willing to perform his reci¬ 

procal promise,— the promisor need not perform his 
promise (s, 51) ; 

(2) one party prevents the other from performing his promise* 

—the contract becomes voidable at the option of the 
party so prevented and compensation is due to him: 
s, 53 [see a. 67, (J.), below] ; 

(3) the reciprocal promises are such,— 

(i) that one of them cannot be performed, or 

(ii) that its performance cannot be claimed till the other has 

been performed, and 

(iii) the promisor of the promise last mentioned fails to 

perform it, — 

such promisor cannot claim the performance of the recip¬ 
rocal promise and must make compensation to the 
other party (s. 54); 

(4) when time is of the essence of the contract, and the promisor 

has failed to perform his promise at the specified time, 
— the contract becomes voidable at the option of the 
promisor: s. 55. 

(I.) A contract to do an act, which, after the contract is made, — 

(1) becomes impossible, or 

(2) by reason of some event which the promisor could not 

prevent, becomes unlawful,— 

becomes void when the act becomes impossible or unlawful 
(s. 56) 


T, ICA 
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(J.) An agreement to do an act impossible in itself is void : s. 56 ; 
\ and an agreement is considered impossible if being 

contingent on the way in which a person will act at an 
unspecified time, such person does anything which renders 
it impossible that he should so act within any definite 
time (s. 34). 

(K.) An agreement to do an illegal thing is Void : (ss. 57, 58). 

(L.) [A contract becomes unenforceable if the plaintiff has 
unlawfully altered the document containing it: see comment 
to a. 67. ] 

V. Incidents op Performance op Contracts : Appropriation. 

Three sections (59—61) headed “ appropriation of payments ” refer 
to one incident of the performance of one specified class of contracts, 
—payment of debts. In regard to this class of contracts, the question 
may arise what portion of the obligation is extinguished by the per¬ 
formance in question, and the rules are,—that in the first instance 
the debtor can intimate which portion of his obligation he means to 
perform by the particular act of performance, and this will be effectual, 
provided the creditor accepts payments on those terms (s. 59); 
secondly, if the debtor fails to do so the creditor may apply the payment 
at his discretion, to any lawful debt actually due and payable, whether 
its recovery is or is not barred by limitation ; thirdly, when neither 
party has appropriated the payment shall be applied in discharge of 
the debts in .order of time, whether or not they are barred. 

VI. Rights Arising on Non-performance op Contracts. 

The rights and liabilities arising on failure to perform the contract, 
so far as dealt with in this Chapter, may be divided under 4 heads:— 

(A.) jibe contract becomes voidable (see IV. E, above) at 
the option of the injured party, in the following 
cases,— 

(1) when the contracts consist of reciprocal promises and 

one party prevents the other from performing his 
promise (s. 53) ; 

(2) when time is of the essence of the. contract and one 

party fails to perfonh his •part'in due time (s. 55). 
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(B.) Compensation is due to the injured party (promisee),— 

(1) when theeontract consists of reciprocal promises and one 

party to the contract prevents the other from perform- 
ing his promise,—the loss sustained by the non¬ 
performance of the contracts must be compensated for 
(s. 52); 

(2) when a contract consists of reciprocal promises, such as 

that—■ 

(i) one of them cannot he performed till the other has 
been performed, or 

(ii) that the performance of one cannot be claimed till the 

other has been performed, and ,— 
the promisor of the promise last mentioned fails to perform 
it,—he must make compensation to the other party to 
the contract for any loss which such party may 
sustain by the non-performance of the contract; 

(3) when the promisor promises to do a certain thing at or 

before a specified time, and fails to do so at or before 
the time specified, time not being of the essence of the 
contract,—the promisee is entitled to compensation 
from the promisor for any loss occasioned to him by 
such failure, unless the promisee accepts performance 
of the promise at any other time than that agreed 
without giving notice of his intention to claim com¬ 
pensation : if he gives such notice at the time of 
acceptance, he is entitled to compensation (s. 55); 

(4) when one person has promised to do something which he 

knew or with reasonable diligence might have known 
and which the promisee did not know to be impossible 
or unlawful,—such promisor must make compensation 
for loss through non-performance (s. 56, § 3); 

(5) when a contract is broken, the party who suffers is 

entitled to receive compensation (s. 73); 

(6) a person who rightly rescinds a contract is entitled to 

compensation for any damage which he has sustained 
through non-fulfilment of the contract (s. 75); 

See also D. (2) below: 
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(C.) Waiver of the right to receive compensation :— 

When the promisee accepts performance of a contract at any 
time other than that agreed, he cannot claim compensation 
unless at the time of such acceptance he gives notice to the 
promivsor of his intention to do so : (s. 55.) 

(D.) Return of benefit 

(1) The party rescinding a voidable contract, shall, if he have 

received any benefit thereunder from another party to 
such contract, restore such benefit, as far as may be, to 
the person from whom it was received [s. 64. See 
C (6) above : s. 75]; 

(2) when an agreement is discovered to be void, or.when a 

contract becomes void, any person who has received 
any advantage under such agreement Or contract, is 
bound to restore it, or to make compensation for it 
to the person from whom he received it [s. 65. See 
C (6) above : s. 75]. 

With the above the following classification from Professor" 
Holland’s valuable work on jurisprudence may be compared:— 

Extinction of rights ex contractu : — 

I.—’Performance. 

II.—Events excusing performance,— 

A. Subsequent impossibility: 

(1) Death. 

(2) Destruction of thing. 

(3) Legal impossibility. 

B. Diminutio capitis. 

C. Confusio or merger. 

D. Bankruptcy. 

E. Judicial remission. 


s. 37.] 
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III. —Substitutes for performance: 

A. Tender. 

B. Compromise. 

C. Datio in solutum. 

D. Set-off. 

E. Substitutio or novatio. 

IV. —Release. 

V.—Non-performance by the other party. 


Contracts which must be performed. 

37. The parties 1 to a contract must either perform, or 


Obligation of 
parties to contracts. 


offer to perform, 2 their respective promises, 3 
unless such performance is dispensed with 2 or 
excused 4 under the provisions of this Act, or of any other law. 6 

Promises hind the representatives 6 of the promisors 
in case of the death of such promisors before performance, 7 
unless a contrary intention 8 appears from the contract. 5 * 


1 As to when tho performance may be , 
not by tho party h'fmself, but by means 
of another person, see e. 40 below. 

2 Even an offer to perform may not 
be necessary where the promisee admits 
that the offer would be fruitless: Jackson 
v. Jacob (1837), 3 Bing. (W. o.) 860 
(tender of payment by a purchaser to 
.obtain, an article purchased, is unneces¬ 
sary whore tho vendor admits that the 
tender would be fruitless). 

3 Where, c.g., the contract is to refer to 
arbitration, a party cannot resile from 
it: Pestonjee, v. Maneckjee. (1868), 12 Moo. 
X A, 112, 130,—unless for good cause, as 
whero the arbitrator is proved to be in 
collusion with one of tho parties : Bansi - 
dhar v. &Hal Prasad (1906), 29 All,, 13. 

4 See Introductory note to Ch. ‘IV., 
‘heading IV. 

8 Of., €.$[., Provincial Insolvency Act, 

1907, and Presidency Towns Insolvency 

Act, m. of 1909. 

8 Cf. Collen v. Wright (1857). E. & 
647, 649 {arg.). See also tho Specific 


Relief Act I. of 1877, s. 27 ; the repre¬ 
sentatives may (in the case of a registered 
company) be its liquidators: British 
Waggon Co., v. Lea & Co. (1880), 

5 Q. B. D., 149. 

7 Thus in Wentworth v. Cock (1837), 
10 A. & Ell., 42, it was held that a shut 
would lie against the representative of the 
promisor to fulfil a contract to receive 
slate periodically, and to pay for it. 

8 Of. Specific Relief Act, s. 21, clause (6), 
and illustrations thereto. A contract for 
personal services is generally taken as 
subject to the implied condition that the 
parties will continue to be alive and in 
sufficient health to perform and receive 
the services respectively: Farrow v. 
Wilson (1869), L. R., 4 C. P., 744. A 
contrary intention may appear by the 
fact that the contract refers to work 
involving the personality of the 
contracting party: See comment to 
s. 40 below. 

9 Tho provision contained in the second 
paragraph of s. 37 [wliich is in ac cordance 
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Illustrations. 

(a) A promises to deli ver goods to B on a certain day on payment of Rs. 1,000. 
A dies before that day. A’s representatives are bound to deliver the goods to B r 
and B is bound to pay the Rs. 1,000 to A’s representatives. 

(b) A 1 promises to paint a picture for B by a certain day, at a certain 
price. A dies before the day. The contract cannot be enforced either by A’s 
representatives or by B. x 

COMMENT. 

Sir H. S. Maine , 2 3 in introducing the present Act to the Council, 
quoted the following remarks of the Commissioners, which seem to refer 
to the present section :— 

22. In regulating the devolution of rights and liabilities, we 
propose, in accordance with the rule of English Courts of Equity and 
of the Indian Code of Civil Procedure, that joint liabilities and rights 
shall, after the death of one of the persona liable or entitled, go to his 
representative jointly with the survivor, and after the death of the sur¬ 
vivor to the representatives of both jointly.” 2 

Analagous law. —The section provides that a contract binds the 
representatives of the promisors, unless a contrary intention appears 
from the contract. In the cases of some contracts of indemnity, gratuitous 
bailment, agency, and partnership, the law has itself laid down that the 
contract shall eiid on the death of the promisor: cf. ss. 131, 162, 201, 
253, clause (10), below. 

The section considered.— The section refers to the persons who 
are bound to perform, but not to those who are entitled to enforce con 
(Tracts. The two aspects are correlative. “ Every right is, as such, accom¬ 
panied by a power of compelling the performance of, or forbearance from, 

some positive act.This power of compulsion can ub a rule be only 

exercised with the aid of a judge.” 4 And it is as necessary to consider 
which persons are entitled to the right, as which are subject to the duty. 
The Specific Relief Act (ss. 23—28) deals with both aspects of the 
question. See also s. 226, below, on the position of agents. 

Persons bound by a contract: covenants running with tho 

iand.—The second paragraph of s. 37 refers to the persons who are 


with Farrow v. Wilson (1869), L. R., 4 
C. P., 744j would have better come 
under the heading preceding s. 40, viz., 
w By whom contracts must be performed.” 

1 See illustration (b) to s. 40 and 
comment thereto. 

2 See pp. 3-9 above for the full state¬ 


ment of Sir H. S. Maine. 

3 See Lindloy's Translation of Thiba ut, 
cited in comment to s. 2 above, para¬ 
graph (0). 

4 i.e., by a suit for Specific Performance 
or for damages. 
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bound by a contract, though they are not parties thereto, viz., the 
representatives of the promisors (unless a contrary intention appears)- 
Obligations originally taken upon himself by one person may devolve upon 
others, in other modes also: thus in regard to immoveable property, 
certain covenants run with the land. 1 

Covenants do not run -with moveables. —But conditions of this 
kind do not run with goods, and cannot be imposed upon them. 2 So 
that where the manufacturers of tobacco sold packets, fixing a minimum 
price below which the packet was not to be sold, and stipulating that 
any subsequent purchaser from their wholesale agents was '* to be deemed 
to be the agent” of the wholesale agent, and was also to be deemed to 
contract with the manufacturers that he would not sell below the mini¬ 
mum price, it was held that when a subsequent purchaser had purchased 
as prinoipal, and not as the manufacturer’s agent, the condition could 
not bind him as it did not run with the goods. 1 A seeming exception to 
the rule, that covenants do not rim with moveables is furnished by the 
decisions 3 * in regard to patented articles, viz., that a purchaser who 
buys with knowledge of the conditions under which his vendor is autho¬ 
rized to use the patented invention, is bound by such conditions. 1 
The exception is only apparent because the decisions are based on the 
ground “ that such conditions are not contractual, but are incident to, 
and a limitation of, the grant of the licence to use ; a patent right being 
classified as a chose-in-action ; and a patentee’s rights arising ^out of the 
Royal prerogative coupled with a. 16 of the Patent Act, 1883. 5 

Assignment of contracts.— Connected with s. 37 is the law relating 
to the assignment of contracts, with which the Indian Contract Act does 
not deal. See . the Transfer of Property Act, as. 130 et seq. as to 
assignment of actionable claimsSee also the comment to s. 2 above 

paragraph (7), . , , , 

Assignment of burden and of benefit.— The burden of a 
contract cannot be shifted off the shoulders of a contractor on to those of 


1 On covenants running with the 

land,-. See Transfer of Proporty Act IV. 

of 1882, s. 55, clause (2), paragraph 3; 
and s. 108, clause (c), Shephard and 
Brown’s ed., pp. 55, 125, 200, 283, 400, 
401, 413, 421. 

a Toddy ifc Co. v. Slr.rious A Co. 
[1904), 1 Ch. 354 (per Swinfen Eady, J.). 

3 Incandescent Gas Light Co. v. 
Brogdeni 1899), 16 Rep. o£ Pat. Cas. 179 ; 

British Muloscope Co. v. Homer [1901], 

lCh. 971. • 


1 British Mutoscope Co. v. Homer 
[1901], 1 Ch., 671, 674, 675. 

o lb., 675, 676. Seo also Mr. Terrell's 
arguments in Incandescent Oas Light Co. 
v. Brogdm (1899), 16 Rep. of Pat. Cas., 
179, 182. 

e cf. Hunsraj Morarji v. Nat ho 
Oungaram (1907), 9 Bom. L. R., 838. 
Tho, assignment may be by operation of 
an Act of Parliament - Lloyds v. Harper 
(1880), 16 Ch. D-, 290, 315 (per Jaqiee, 
L. J-), 316 (per Cotton, L. J.). 
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another without the consent of the [promisee]/' 1 But the benefit 
of a contract can be assigned, provided (a) that there is no obligation 
annexed to it, and (b) that the contract is not one that has been induced 
by personal qualifications or considerations as regards the parties to it. 2 

Making assignor party to suit. —In a case where Farran, JT., 
entertained doubts whether there was a valid assignment of a contract 
for the purchase of cotton, and whether the alleged assignee could 
therefore sue to recover damages for non-delivery, his Lordship allowed 
the application that the original party to the contract (the assignor) be 
made a plaintiff instead of defendant, and thereafter gave judgment 
for the plaintiffs. 3 See also s. 40 below. 

Extinction of personal actions on death.- It has been said 
that “ the maxim actio personalis moritur ami persona, has no application 
to any breaches of contract except those which constitute a mere personal 
wrong, and with that exception all rights of action for breaches of contract- 
pass to the executors.” 4 The recent decision in England that a lady 
could not sue the executor of a deceased person for special damage 5 
caused to her by the deceased having broken his promise to marry her, 6 
was not free from difference of judicial opinion as to the ground on 
which it was to be based. 

38. Where a.promisor lias made an 7 offer 8 of per- 
Effectof refusal to formance 9 to the promisee, 10 and the offer 
iSLf cr ° f per has- not been accepted, the promisor is not 


1 Per Collins, M. R.« Td/mrst v. 
Associated Portland Cement Manufacturers 
[1902], 2 K. B., 660. See also Kemp v. 
Baerselman [1906], 2 K. B., 604. and the 
Transfer of Property Act, s. 430 et seq. 

2 See comment to &. 40, below; Joffer 

Meher All v. Budge Budge Jute Mills Co. 
(1906), 33 Cal., 702; Nathu v. Hamrnj 
(1906), 9 Bom. L. R., 114; Kemp v. 
Baerselman [1906], 2 K. B„ 604; Tdhursl 
v. Associated Portland Cement Manu¬ 
facturers [1902], 2 K. B., 660, and 

[1903] A. €., 414. 

;i Pod v. Lakhmidas (1892), 16 Bom., 
441, 462. 

4 Formby v. Parker [1903], 2 Ch., 639, 
660. 

5 It had been held long ago that 

where there Is no special damage, the 

administrator cannot bring the action : 


Chamberlain v. Williamson (1814), 2 
M. & I., 408. 

6 Quirk v. Thomas [1915], l K. B., 798 ; 
affirmed [1916], 1 K. B., 616. 

7 There may, in certain cases, be 
successive offers, e.g., where there is an 
offer whicii is not valid : see comment. 

8 The usual equivalent of “ an offer of 
{performance to the promisee ” in English 
text-books is tender. See e.g., Leake 
on the Law of Contracts, Part IV r .. Oh. 
IV. See Transfer of Property Act I V. of 
1882, ss 83—84, and cases decided upon 
those sections as regards tender or 
deposit by mortgagors. 

9 i.e., performance of the whole of the 
contract: see clause (2) of s. 38 and the 
footnotes thereto. 

10 Where the promisee admits that 
the offer would have been useloss it is 
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responsible for non-performance, 1 nor does he thereby lose 
his rights under the contract. 

Every such offer must fulfil the following condi¬ 
tions :•— 

(1) it must be unconditional : 2 

(2) it must be made at a proper time and place, 3 and 
under such circumstances that the person 4 to whom it is 
made may have a reasonable opportunity 5 of ascertaining 
that the person by whom it is made is able and willing there 
and then to do the whole 6 of what he is bound by his 
promise to do : 

(3) if the offer is an offer to deliver anything to the 
promisee, the promisee must have a reasonable opportunity 7 
of seeing that the thing offered is the thing which the 
promisor is bound by his promise to deliver. 


^unnecessary to make any offer ; Jackson 
v. Jacob (1837), 3 Bing. <N. c.), 869. 
The offer must bo made to the. proper 
porson : see comment, “ person to whom 
tender to bo made."’ 

1 The words “ not responsible for 
non-performance ” in s. 38 presumably 
moan the same as “excused as to any 
non-performance ” in s. 67 below. 

a Cf. Sabajmthi v. Manmahalinga 
<1914), 38 Mad., 959, 969, sq. ; the offer 
must be (a) kept open, and ( b ) must bo 
unconditional. See comment. Casos 
falling under ,s. 51 below must be dis¬ 
tinguished. 

3 See 86, 46—50 below; and per 

Parke, B., in Startup v. Macdonald 
(1843), 6 Mann & Or., 593, 624 as to 
time and place. 

4 As to the PERSON to whom the 
tender is to bo made : see comment. 

5 So that the offer must be kept open 
for a reasonable time; cf., Sabapaihi v. 
Manmahalinga (1914), 38 Mad., 959, 
1)69. The goods must not bo delivered 
in closed casks, nor in such packages 


that the goods * cannot lx? inspected : 
Is her wood v. Whitmore (1843), 11 M. & 
W„ 347. 

8 An offer to perform loss than the 
whole of the contract is not sufficient, 
and need not be accepted : Watson do Co. 
v. Dhonendra (1877), 3 Cal., 6; Chunder 
v. Jodoonath (1878), 3 Cal., 468. But 
this of course depends upon the terms 
of the contract which may be divisible, 
or have provided, e.</., for delivery by 
instalments as in Simpson v. Gora 
Ohand Doss (1883), 9 Cal., 473; Brandt 
v. Lawrence (1876), 1 Q. B. D., 344. 
See comment. • * 

7 In lluttormy v. Jamnadas (1882), 
6 Bom,, 692, the Court had to consider 

what was REASONABLE OPPORTUNITY for 
being satisfied that the cotton tendered 
was “ fully good fair Kishli Cotton.’’ The 
purchaser is of course not entitled to 
continue, inspecting and examining the 
goods offered by the vendor until the 
expiration of the period for delivery * 
ib ., pp. 697 e.t seq. 
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An offer 1 to one of several joint 2 promisees 3 has 
the same legal consequences 4 as an offer to all of them. 

Illustration, 

A contracts to deliver to R at his warehouse, on the 1st March, 1873* 
100 bales of cotton of a particular quality. In order to make an oner oi a per¬ 
formance with the effect stated in this seetion, A must bring the cotton to ±> s 
warehouse, on the appointed day, under such circumstances* that B may have 
a reasonable opportunity of satisfying himself that the thing offered is cotton 
of the quality contracted for, and that there are 100 bales. 


COMMENT. 

Analogous law. —-The provisions of the Transfer of Property Act, 
ss. 83,84 (dealing with the tender or deposit of moneys due by a mortgagor) 
and the decisions thereon, should be compared with s. 38 of the Indian 
Contract Act. 

Tender when unnecessary. —The section postulates the necessity 
of an offer of performance. But, of course, it may be unnecessary to 
make such an offer, where the other party, of his own accord, gives notice 
that he will not carry out his part of the contract ( e.g if the purchaser 
of goods gives notice that he will not accept delivery). 5 See also the 
comment to s. 39, below, paragraph (b), under the heading “ refusal to 
perform.” 


1 This section refers only to offers: 
and the question has boon raised whether 
the performance of a contract can have 
the same effect as an offer, in connection 
with the last paragraph of s. 38. See 
comment. 

2 The question of joint liabii.it V 
is elaborately and lucidly considered in 
Motilal v. OhellabJuii (1892), 17 Bom., 9 
(per Farran, J.). As to the meaning of the 
word * joint * cf.: also Johnson v. Madras 
Railway Co . (1905), 25 Mad., 479,485; the 
heirs of a joint promisor are not to be 

regarded as joint promisees : Siiaram v. 

Shridhar (1903), 27 Bom., 292, 293, 294: 
Ahinsa■ Bibi v. Abdul Kader (1901), 25 
Mad., 26,39. See comment to s. 2 as to the 
rut ; r bout interpreting promises as being 
joint or several according to the interest 

of the covenantor in the subject of the 
covenant. See also s. 45 below and Civil 
Procedure Code, 0. I., r. 6. 


8 Joint promisees may be, e.g., co- 
lessors : Krisknarao v. Manaji (1874), 11 
Bom. H. 0. B., 108 ; or co-mortgagees ; 
Barber Mar an v. Raman a Gowndtn 
(1897), 20 Mad., 461, or partners: 

Piercy v. Fynney (1871), 12 Eq., 69. 
Cf. the Civil Procedure Code (V. of 
1908), 0. I, r. 6. 

4 kg., if an offer has boon made to 
one of two joint promisors and not 
accepted, the promisor is discharged 
from his liability : Barber Maran v. 
Ramana Gownden (1897), 20 Mad., 461 1 
463. This case was however dissented 
from in Ramaswamy v. Muniyandi 
(1910), 20 Mad. L. J-, 709. Sec 
comment. 

s Dayabhai v. Maniklal (1871), 8 
Bom. H. C. E. (a. c.), 123; Dayabhai v. 
Dulhbhram (1871), 8 Bom. H. C. E. 
(a. o.), 133. 
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Payment of money.— Where the performance of the contract 
consists in paying money, 1 the following points have to he kept in mm - 
The rules may be applicable mutatis mutandis to acta other than pa} men 
of money:— 

First: demand of receipt: conditional offer: tender and 
acceptance under protest.— With reference to the rule that the 
tender must be unconditional, - 

la) If the debtor offers an amount for which he demands not 
only (i' a receipt hut (ii) a discharge in full (<». an admis .ion tia 
no more money is due) 2 * 4 5 6 7 the tender is not unconditional and 
consequently does not satisfy clause (1) of the section. Unless the 
distinction between the demand for a receipt, and the demand lor a 
discharge in full, is kept in mind, the following dicta may appear 
conflicting: Abbott, 0. J, said : A party has no right to say ■ 
will pay you the money if you. will give me a stamped receipt; but he 
ought, according to 34 Geo. 3, e. 126, to bring a TCCei pt v ‘ lt l ^ ni > ‘ 
require the other party to sign it.” « In a case decided by the Calcutta- 
High Court, on the other hand, it is said that it is clear that the tender 
is not vitiated because a receipt was asked/ The law is pointe y 
stated in the following terms: “An offer to pay the money upon 
condition of the creditor .giving a receipt is not a good tender, but o- 
mere request for a receipt, is not a condition; and if the creditor refuses 
the money because insufficient in amount, he cannot afterwards object 
that a receipt was required.” • A similar view was more recently taken 
by Warrington, J., in a case’ where a mortgagor who had given notice 
to the mortgagee that he would attend for that purpose, made a tender 
the amount due, and the mortgagee refused to hand over to the mortgagor 


1 See also Startup v. Macdonald 
(1843), 6 Man. & Gr., S93, 610, per 
Rolfe, B., cited more fully in the com- 
merit to s. 67, below. 

2 Evans r. Judkins (1815), 4 Camp., 
156. 

3 Eckstein v. Reynolds (1837), 7 A, 
& E. SO. It has been remarked, however, 
(though the remark was obiter) that if 
the debtor asks for what ho is entitled 
to have undor his contract, the tender 
does not thereby become conditional 
in the sense of being defective: Rourke 
y, Robinson [1911], 1 Oh., 480, 485 
(per Warrington, J.). Speaking with 
reference to the Act, it may be said 


that in the case postulated, s. 51 below 

applies, and not s. 38. 

4 Laing v. Meadcr (1824), 1 Can*. & 

P., 257. 

5 Jagal Tarini v. Nam Gopal (1907), 
34 Cal., 305, citing Jones v. Arthur 
(1840), 8 Bowl. (p. O.), 442; Richardson 
v. Jackson (1841), 8 M. & W., 298 (where 
Rolfe, B.., said he should wish to en¬ 
courage taking receipts). 

6 Leake’s Contracts, (sixth ed.), 033, 
citing the English cases cited in the last 
footnote. 

7 Rourke v. Robinson [1911], 1 Ch., 
480. 
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then and there an endorsed reconveyance of. the mortgaged property; 
the mortgagee was held to have violated her duty and deprived of costs 
and interest. 

(b) On the other hand, the debtor may tender the amount, under 
protest, and thus guard himself against an admission that the claim 
is a just one. 1 2 * And here the distinction between (i) a tender under 
protest and (ii) a conditional tender must be borne in mind. The pro¬ 
misor, or debtor, may say : “I tender the full amount you ask, but I 
tender it under protest. ” (i.e., without admitting that all you demand 
is due); the creditor, then, can take the whole, and is at liberty to contend 
that the whole is actually due ;* whereas the debtor has not, made any 
admission that the whole is due by paying the amount demanded • nor 
-s he precluded from contending that less than the amount tendered 

““IfJ «» *rnt The tend,, would, h™,„r, fc, . ^ 
•one, did the debtor require the creditor to admit that the amount, tendered 
>va,s all that was due . 4 

(c) Finally, the debtor may tender an , amount which, he asserts, 
is all that is due, but, which, , the creditor says, is less than what is due.’ 
In such a case the creditor is not bound to accept, unless it is the whole 
due (see the paragraph below under the heading. “ tender of whole debt ”); 
hut the creditor might accept it and protest 5 that it is not all that is 

1 Scott v. Uxbridge, etc.. Railway Co. 

(1806), L. .Ft., 1 C. P., 500: Greenwood 
v. Sutcliffe [1892], 1 Ch., 1. 

2 " The creditor has only to say 
1 take the money ; protest as much as 

you please,’ and neither party makes 
•mry admission ” (per Wiiles, j.) : Scott 
v. Uxbridge <&c. Ry. Co. (1866), L. R, 

I O. P., 596, 599. 

“ All persons,” said Lord Denman. 

'C. J., “who tender in form, do so for the 
purpose of extinguishing the debt. If, 
in tendering for that purpose, they 
merely propose that the creditor should 
take tho sum offered, and leave it open 
to him to persist in his claim for more, 
such a tender is free from objection ; 
but if a party says, ‘ I will not pay this 
money unless you give a receipt for it 
*as the whole amount clue,’ that is no 
legal tender:” Bowen y. Owen (1847), 

II Q. R., 130, 135. 

4 “ The person making a tender 

has a right,” said Erie, J., “to exclude 


pro mmptions against himself by saying : 
M pay this as; the whole that is dim; 
but if he require i tho other party to 
accept it as all that was duo, that is 
imposing' a condition; and where the 
offer is so made, tho creditor mav refuse 
to consider it as a tender.” Bowen v. 
Owen.iXjBtf), 11 Q. B , 130, 136. 

5 “In the present case, all that a 
proteat means, is, 4 1 don’t admit that you 
aro right, I protest against being preclu¬ 
ded from saying hereafter that I did not 
acquiesce in the demand ”( per Pollock, 
0. B.): Manning v. Limn (1845), 2 Car. 
& Kir., 13. On the other hand the 
so-called “ protest ” may be of such a 
nature as to nullify the offer ; cf, Pran- 
nath Roy v. Rookm (1859), 7 Moo. I. A. 
323, 358, 359 ; Goluckmonee v. Nubimgo 
(1802), W. R. (f. j),}> Id; Makhcm Kuar 
v. Jasoda Kuar (1884), 0 All., 399. 
See also Eckstein v. Reynolds (1837), .7 
A. & E., 80, 82 (per Li tiled ale, J.). 
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due, leaving the debtor to contend that that is the whole amount due. 
In this case, again, neither side is precluded from putting forward his 
own contention as to the amount due. 1 

Thus it seems that it would be accurate to say that (1) a protest 
is a unilateral act, affecting directly only the position and contention 
of the person making it ; whereas (2) a condition is that which is sought 
to be imposed by one party on the other and which, therefore, requires 
the assent of the other party to have any effect; and (3) a demand of a 
receipt is something to which, a person paying an amount is entitled to 
ask by the general law, consisting merely of a request that the events 
that do actually take place should be recorded. 

Considering a request for a receipt in this light, may support the state¬ 
ment cited above, that 46 a mere request for a receipt is not : a condition.’' 
But if s. 51 below is borne in mind, together with the general law that a 
person paying money is entitled to a receipt for the payment, then even 
if the request for a receipt is deemed to be a condition, it will be clear 
that a tender with this particular condition (viz,, that a receipt be given) 
is not obnoxious to the law contained in the Act: for, treating the request 
for a receipt as a condition, it is a condition that the law implies in every 
promise for the payment of money: so that the liability to pay a debt 
may be analysed as a contract consisting of reciprocal promises to be 
simultaneously performed (see s. 51 below ), the reciprocal promises being 
(i) payment by the debtor, and (ii) giving of a receipt by the creditor. 

Secondly : tender of whole debt.—With reference to the necessity 
that the offer of performance should embrace the whole of the contract,-— 
in regard to the repayment of loans, in the absence of a special agreement 
to the contrary, the debtor must tender the whole debt. In regard to 
performance of contracts other than that of loans, what must be included 
in any particular tender must depend upon the terms of the contract; and 
it has been held that a contract for a shipment of 2,500 bags to be made 


1 With regard to such a tender 
Pattoson, J,, made the following re¬ 
marks : “ The [debtor] who makes a 
tender always means that the amount 
tendered, though less than the [creditor’s] 
bill is all that ho is entitled to demand 
in respect of it. How then would the 
[creditor] preclude himself from recover¬ 
ing more, by accepting an offer of part 
accompanied by expressions which are 
implied in every tender ? Expresaio 
eorum quae tacite inaunt nihil ojperatur. 


If the [debtor] when he paid the money 
had called it 'part of the account of the 
[creditor’s] bill, he would have thereby 
admitted that more was due, and the 
effect of the tender would have been 
defeated: ” Kenwood v. Oliver (1841), 
1 Q. B„ 409, 410, 411. This is impor¬ 
tant where the question is whether there 
is legal tender even of a part of the debt : 
cf. Chwnder Caunt v. Jadoonath (1878),. 
3 Cal., 466, 470, 471, 472. 
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in December does not imply that the whole 2,500 are to be shipped and 
tendered at one time in December, but that two shipments in December 
•of 1,690 and 810 bags, respectively, are a sufficient compliance and amount 
to a valid tender. 1 The debt may consist of several independent items, 
each of which must, or at least may, be tendered separately. 2 See 
the paragraph headed “ dividing performance ” below. 

Thirdly : payment by cheque. —The tender of a cheque is not a 
legal tender when money is due. 3 But, of course if the cheque is once 
accepted, the creditor cannot afterwards object. 4 

Fourthly : unascertained sum. —There cannot be a tender, or an 
agreement to waive tender, of an unascertained sunt. 5 

Fifthly: Coinage and Paper Currency Acts. —The Indian 
Coinage Act III. of 1906, ss. 11—15, and the Paper Currency Act II. of 
1910, s. 15, contain provisions relating to tender of coins and currency 
notes, respectively. A debt must be repaid in the currency in which it 
is contracted. 6 

Sixthly : successive offers : continuance of readiness to per - 

form.— The question has sometimes arisen, whether there may be a 
second offer, after a defective offer has been made : this must depend upon 
the terms of the contract and the circumstances of the case. 7 Where, 
on the other hand, the promisee demands delivery in an unwarranted 
manner {e.g., in excess of his right), and so that his demand amounts to 
an announcement that it would be useless to offer any smaller sum, there, 
any offer from the promisor is excused, notwithstanding that the evi¬ 
dence shows that he had resolved not to tender even the sum rightfully 
due. 8 Connected with this is the rule (see the Transfer of Property Act 
IV. of 1882, s. 84) that where the mortgagor relies upon a tender of the 


1 Simeon v. Gora Chand Does (1883), 

9 Cal., 473; citing Brandi v. Lawrence 

(1876), I Q. B. D. Sec however Renter 

v. Sola (1874), 4 C. P. D., 239, noted 
below, under the heading “ Dividing per¬ 
formance.” Seo also Behari Lai v. Ram 

Ghulam (1902), 24 All., 461 (mortgage- 
debt). 

a Chunder Gaunt v. Jadoonath Khan 
(1878), 3 Cal., 468 ; citing James v. 

Vane (1860), 2 E. & E„ 883 ; 29 L. J. 
(Q. B.) 169. 

8 Jaqat Tarini v. Naba Oop.il (1907), 
34 Chi., 305, 319, whore tlic cusos are 


collected. 

4 Bohje Chund Singh v. Moulard 
(1878), 4 Cal., 572. 

6 Lai Batcha Sahib v. Arcot Naraaina- 
wamy (1910), 34 Mad., 320. 

8 Trimbak v. Sakliaram (1891), 16 
Bom., 599. 

7 Cf., Borrowman v. Free (1878), 4 
Q. B. D., 500. 

8 The Norway (1864), Brow. & Lush, 
Adm. Rep., 377,396 {per Dr. Lushington), 
404, 409 (on appeal to tho Privy 
Council). 
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mortgage-debt for cessation of the interest, he must, under English law, 
prove not only that he made the offer once, but that he was, and has been, 
all along, ready and willing to pay the money due. * 1 It has however 
been held in Madras that it is not necessary that the mortgagor should 
after such tender always keep the money ready for payment; 2 but that 
he cannot withdraw it from Court if it has been deposited there. 3 

Person to whom tender to be made.— -The offer of performance 
must of course be made to the proper person, e.g., not. to a solicitor who 
disclaims authority. 4 Whether payment can be made to a member of a 
joint family would be binding on the member who took the contract 
in his own name depends upon the facts of each particular ease. 5 6 7 The 
promisor may be willing to do bis part and yet not be in a position to make 
a proper offer of performance because there is no person to whom such 
offer can be made, e.g., when the promisee has died and his representatives 
have not obtained forensic recognition or taken such other steps as may be 
necessary for then giving a valid discharge to the promisor.® 

Dividing performance and severing contract.— The difference 
between dividing the performance of the contract and severing the con¬ 
tract itself is adverted to by Wilson, J. in Simon v. Gora Chant . 2 

Validity of discharge by one of several joint promisees.— The 

last paragraph of s. 38 provides that an offer to one of several joint pro¬ 
misees has the same legal consequence as an offer to all of them. 

In juxta position with this is another principle recognized in 
English law that co-promisees are presumed to be entitled in equal 


(1907), 34 Cal., 305, 323. 

1 Rwttonbai v. Fraser Ice Factory 

(1907), 32 Bom., 521. 

5 Qurushantappa v. Ohanmalappa 

(1899), 24 Bom., 123 ; Mari Va&udev 

v. Mahadu (1895), 20 Bom., 435. 

6 Pandurang v. Dadablioy (1902), 26 
Bom., 643. 

7 (1883), 9 Cal, 473; referring to 
Brandt v. Lawrence (1876), 1 Q. B. D., 344 
(where the consignee was hold bound to 
accept the goods in j^art); and Renter 
v. 8m (1879), 4 C. P. D., 239 (where tho 
contract being for 25 tons, it was held 
that tho defendants were not bound to 
accept delivery of 20 tons); Chxmdcr 
Caunt v. Jadoonath Khan (1878), 3 Cal 
468. 


1 Haji Abdul Rehman v. Haji Noor 
Mohamed (1891), 16 Bom., 141. 

a Vclayuda Ndicker v. Hyder Hman 
Khan (1909), 33 Mad., 100. 

4 Krishnanami Chettiar v. (Thippa) 
Rania^ami Chettiar (1910), 35 Mad., 44; 
Themraya v. Venkata Chelam (1916) 
40 Mad., 804. On the connection 
between tender and payment in to 
Court, see “ The moaning of the direction 
that the money may be paid into Court, 
clearly is that the mortgagor may have 
adequate and lasting evidence of that 
which is put in place of a tender; and 
the mortgagee the security and advan¬ 
tage of a deposit in acknowledgment of 
the title: ” Pran, Nath Roy v. Rookea ; 
JBegam (1859), 7 Moo., I. G., 323, 358, 
369 ; Tarini Dasi v. Naba Copal Chaki 
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.shares to the right to performance ; that principle seems to be re¬ 
enacted to a certain extent in s. 45 below. 

These two principles are from a certain point of view conflicting,, 
and different opinions have been expressed as to whether, where several 
persons are jointly entitled to something (e.g-, to receive payment of 
money), one of them can receive the whole, and give a valid discharge 
to the debtor. 

(«) On the one hand it has been considered that if merely making 
an offer discharges the promisor, much more must the 
* promisor be discharged, if such an offer is made and accepted r 
that the law in s'. 45 below is not inconsistent with the 
English law, nor “unless it be construed as converting joint 
rights under a contract into several rights [does the rule 
in s. 45 conflict], with the last paragraph of s. 38 : that to put 
that construction would amount to saying that where a 
contract is made in favour of more than one person they must 
be taken to be severally entitled under it, for they cannot be 
jointly and severally entitled : ” and that u there waa no 
reason whatever to suppose that this was intended by the 
Legislature .” 1 

fh) This has been answered by saying that under s. 38 an offer 
of performance is not a discharge of the obligation, but 
its consequence is merely that the promisor is not responsible 
for non-performance, and that interest does not run from 
the date of the tender, but that his rights under the contract 
are not lost by the offer : that, consequently, “ it is difficult 
to see why the fact of tender to one of two joint promisees 
being good for certain purposes (such as preventing further 
interest running) should override the provisions of s. 45.” 2 

The law for Madras seems to he settled by the Full Bench decision; 
but a decision of the highest Tribunal must be awaited. 3 


1 Barber Maran v. Ramana Goundan 
(1897), 20 Mad., 461 ; Amj/urnamma v. 
Akkayya (1912), 24Mad. L. J., 33. (f. b.) 

8 Ramasami v. Muniyadi (1910), 20 
M. I, J., 709, 713. 

a Wallace v. Kdmll (1840), 7 M. & W., 
264; stated not to be over ruled in 
Pouell v. Broadhurst [1901], 2 Ch. 160; 
Studs v. Studs (1889), 22 Q. B. D., 537; 


Jagat Tarini Dasi v. Naha Gvpal (1907), 
34 Cal., 305 ; Ilossain Ara v. Rahimcmessa 
(1910), 38 Cal., 342 ; Ahinsa v. Abdul 
Kader (1902), 27 Mad., 26; Sitaram y. 
Shridhar (1903), 25 Bom., 292 ; Sheikh 
Ibrahim y. Rama Iyer (1911), 21 Mad., 
L. J., 508 ; Manzur Ali y. Malmud-un - 
nissa (1902), 25 All., 155; Bhup Singh 
v. Zainal Abidin (1896), 9 AIL, 205. 
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39. When 1 a party to a contract 2 has refused 3 to 
perform, or disabled himself 4 5 from perform- 

Effect or refusal of . ... . _ 

party to perform mg, his promise m its entirety, 0 tlie promisee 
may put an end to the contract, 6 unless he 
has signified by words or conduct his acquiescence 7 in its 
continuance. 

Illustrations. 

(a) A, a singer, enters into a oontract with B, the manager of a theatre, to 
sing at his theatre two nights in ovary week during the next two months, and B 
engages to pay her 100 rupees for each night's performance. On the sixth 
night 8 A wilfully absents herself from the theatre. B is at liberty to put an 
end to the contract. 9 

(b) A, a singer, enters into a contract with B, the manager of a theatre, to 
sing at his theatre two nights in every week during the next two months, and B 
engages to pay her at the rate of 100 rupees for each night. On the sixth night 7 
A wilfully absents herself. With the assent of B, A sings on the seventh night. 
B has signified his acquiescence in the continuance of the contract, and cannot 
now put an end to it, but is entitled to compensation for the damage sustained 
by him through xVs failure to sing on the sixth night, 10 

COMMENT. 

Anticipatory breaches of contract 3 are sometimes made with 
the object of reducing damages by giving time to the other party to 
remedy the inconvenience of the breach : see paragraphs (fe) and ( d) 
under the heading u refusal to perform ” in the present comment; and 
a. 74 below ; see also ss. 51 and 120, below. 


1 Of. ss. 53, 55, 64, 65, 75, below, for 
other provisions under which a contract 
is avoided. Soo also s. 51, below, and 
Introductory Note to this Chapter. 

2 This section has been applied to a 
mortgage: Subba Ban v. Devu Shetli 
(1894), 18 Mad., 126; Rashik Lai v. 
Ram Narain (1912), 34 All., 273. 

3 On the various forms that a “ refusal 
to perform ” may take and their results, 
see comment. 

4 See comment. 

5 As to the distinction between 
putting an end to the contract under 
s. 39 and avoiding it for fraud, etc., 
undor s. 19 above, see commont. 

6 Under s. 75, below, a person rightfully 

rescinding a contract is entitled to 

compensation. The expression “ the 

promisee may put an end to the contract ” 

T, IC \ 


(s. 39), may be compared with “ the con¬ 
tract becomes voidable at the option 
of the party, so prevented,” (ss. 63, 65). 
See comment. 

7 E.g. t in Bentsen v. Taylor Sons cfc Co. 
[1893], 2 Q. B., 274, 279, 283, 285. 

8 Note that the contract has been 
already performed in part; see also 
Johnstone, v. Milling (1886), 16 Q, B. D., 
460. 

9 Of. illustration to s. 76, below. 

i° “ The illustration is perhaps not a 

happy one.the singer by 

wilfully absenting herself, though on one 
night) only, did in fact refuse altogether 
to perform an integral and essential 
part of the contract. By so doing she 
must put it out of her power to perforin 
the contract in its entirety ”; Sodttau 
Chand v. Schiller (1878), 4 Cal., 252. 

13 
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Difference between avoiding a voidable contract and rescind" 
ing a void one,—The “ putting an end to the contract /' 9 referred to in 
&. 39, is different from a rescission of the contract itself, e.g., for fraud 
or misrepresentation, which is a defect in the very formation of the con¬ 
tract (i.e., the proposal and acceptance), and the existence of which 
consequently wipes out the contractual relation between the parties, 
and relegates them to the position in which they were prior to the contract. 
But under s. 39 the contract is put an end to in the sense that the relations 
arising under the contract are put an end to for the future, so as to eman¬ 
cipate the party electing to terminate it, from continuing the contract 
any further. 1 

Difference between avoiding a contract and claiming 
damages,--The questions arising in reference to the matters referred 
to in the section, were indicated in the following terms by Blackburn, J„, 
in a well-known case. 2 “ The question raised by the demurrer is, not 
whether the plaintiff has any excuse for failing to fulfil this part of the 
contract, which may prevent his being liable in damages for not doing 
so, but whether his failure, to do so justified the defendant in refusing 
to proceed with the engagement, and fulfil his, the defendant’s part. 
And the answer to that question depends on whether this part of the. 
contract is a condition precedent to the defendant’s liability, or only an 
independent agreement, a breach of which will not justify a repudiation 
of the contract, but will only be a cause of action for a compensation 
in damages. 

“ This is a question which has very often been raised; and the 
numerous cases on the subject are collected in the first volume of 
Sir E. A. Williams’ Notes to Saunders, p. 55 and in the notes to Pordaye 
v. Cole, and in the second volume, p. 742, notes to Peelers v. Opic , 

“ We think the answer to the question depends on the true construc¬ 
tion of the contract taken as a whole. 

“ Parties may think some matter, apparently of very little import¬ 
ance, essential; and if they sufficiently express an intention to make 
the literal fulfilment of such a thing a condition precedent, it will be one ; 
or they may think that the performance of. some matter, apparently 
of essential importance , and primd facie a condition precedent, is not 
really vital, and may be compensated for in damages, and if they 

1 Boston Deep Sea , <fcc. Co. v. AnseU 183, 187, 188; Blackburn, J., delivering 

{1888), 39 Ch. IX, 339, 365 (per Bowen, the judgment of himself, Quain and 
L. J.) Archibald, *TJ. 

2 Bellini v* Gye (1876), 1 Q. B. I)., 
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sufficiently expressed such an intention, it will not be a condition 
precedent..... 

“ And in the absence of such an express declaration, we think that 
we are to look to the whole contract, and, applying the rule stated by 
Parke, B., to be acknowledged, 1 see, whether the particular stipulation 
goes to the root of the matter, so that a failure to perform it would render the 
performance of the rest of the contract by the plaintiff a thing different in 
substance from what the defendant has stipulated for; 2 or whether it merely 
partially affects it and may be compensated for in damages. Accordingly, 
.as it is one or the other, we think it must be taken to be or not to be 
intended to be a condition precedent.” 

See also Wallis v. Pratt 3 which is considered at length in the com¬ 
ment to s. 118 below. 

Refusal to perform may be evidenced in several ways: the 
following may be taken as illustrations :— 

(a) A clear case arises, where, for instance, there is an agreement 

to purchase 2,000 tons of iron in November, or a third of 
that amount in November, another third in December, 
and the rest in January : if, after such an agreement, no 
iron is accepted in November, the contract is broken, and 
the buyer cannot insist on 666f tons being delivered in 
December and January. 44 3 Where no part of a contract 
lias been performed, and one party to it refuses to perform 
the entirety to be performed by him, the other party has 
a right to refuse to perform any part to bo performed by 
him. ... . It has never yet been held that a man may 
break his contract, render the performance of the whole impos¬ 
sible, and though nothing has been done under it insist on 
the performance of the remainder.” 4 

( b ) The vendee may give notice that he will not take deliveby 

of the goods he has agreed to purchase; 5 or close his place 
of business, and abscond ; 6 or a person who is engaged to 


1 Graven v. Leg<j (1854), 1) Ex., 716; 
23 L. J. (ex.J, 228. 

2 The italics are not in the original. 

3 [1910], 2 K. B., 1012, affirmed, 
{1911], A. C., 394. 

* Hand: v. Muller (1881), 7 Q. B. D., 
92, 98 (per Bramwell, L. J.). 

5 Dayabhai v. Maniklal (1871), 3 

Bom, H. C. R. (a. C.), J 23 ; Dayabhai v. 


Dullubhram , ib ., 133; Cart v. Ambtrgale 
etc. %. Co. (1851), 17 Q. B., 127; 20 
L. J. (Q. b.), 460. See also The Noruny 
(1864), Brow. & Lush., Adm, Rep., 377, 
396, 409 noted more fully in the com- 
rnent to s. 38 above. 

6 Dayabhai Day arum (1871), 8 Bom. 

Hl. C. R. (a. C.), 133. 
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be married may disable herself from marrying the plaintiff 
by marrying a third person, 1 or express her refusal to marry; 2 
or, as in Hochster v. Be LaToitr , 3 * * the leading case on the 
subject, a contract for the engagement of a courier may 
be broken by his writing, before the appointed day, that he 
declines to give his services. In the last mentioned case 
it was held that the courier could be sued without waiting 
for the appointed day. 

(e) A second form of what amounts to refusal to perform, is to 
disable oneself from performing the contract, by 
selling to a third party the property agreed to be Sold to the 
promisee. 4 Becoming insolvent is a species of this, and 
a right arises upon the insolvency of the buyer to refuse 
delivery unless payment is made of the unpaid purchase'•money. 6 
But, in order that the promisee’s insolvency should be an 
excuse for the promisor’s non-performance, there must be 
an inability to pay, avowed either in act or in word; and 
a consequent intention not to pay. 6 Where goods have 
to be delivered by instalments, and the buyer does not pay 
for one instalment under such circumstances as to give 
the ’seller reasonable grounds for believing that he will 
not be able to pay for the instalments to be delivered in 
future, and that he does not intend to go on with the contract, 
the seller is justified in repudiating the contract. 7 The 
declaration of insolvency unaccompanied by any subsequent 
intention to enforce the contract, furnishes such reasonable 
grounds. 8 

(d) The giving of a notice, or making a declaration of the intention 
not to perform the terms of the contract before the time of 


1 Short v. Slone (1846), 8 Q. B., 358 ; 
Caines v Smith (184$), 15 M. & W*» }89. 

2 Purshokimdas Tribkowandas v. Pur-' 
shotamdas (1897), 21 Bom., 23. 

3 Hochster v. I)e LdTour (1853), 2 
E. & B., 678. 

* Synge, v. Synge [1894]. 1 Q. B., 4.66 ; 
of. Subha Sau v. Dem Chetti (1894), 18 

Mad., 126. For cases in which the pro¬ 
misor is incapacitated, see Jnchbald v. 

West NeilrjMrry Coffee Co. (1864), 17 

C. B. (n. s.), 733 ; Caines v. Smith (1846), 

15 M. &'W., 189; Lovelock v, Franklin 


(1846), 8 Q. B., 371; Short v. Stone, ib. 
358 ; Planche v. Colburn (1831), 8 Bing., 
141 ; Amory v. Brodrick (1822), 5 B. & 
A., 712; Bowdell v. Parsons (1808), 10 
East, 590. 

6 Exparte Chalmers; in re Edwards 
(1873), L. R., 8 Oh. App., 289. 

6 Re Phoenix , etc . Co. exparte Carnforth 
(1876), 4 Ch. D., 108, 122. 

7 Bloomer v. Bernstein ( 1874), L, R., 
9 C. P., 588. 

8 Morgan v. Bain (1874), L R., 10 
C. P , 15 
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performance has arrived, is sometimes referred to as an 
anticipatory breach of contract , 1 and, provided it is a 
final declaration 2 or notice, 3 it gives to the other side 
an option either 4 — 

(i) to consider the contract broken so that the contract is at 
an end for all purposes except for the purposes of allow¬ 
ing the aggrieved party to sue for the breach ; 5 * or 

(ii) to treat the notice or declaration as a mere nullity, —a mere 
expression of an intention to break the contract capable 
of being retracted. * 

But this option cannot be taken to be quite independent of the 
circumstances. Thus, the promisee is not entitled to demand 
a definite answer from the promisor, before the time when the 
contract is to be performed, whether he (the promisor) would 
fulfil the contract ; 7 nor is he in every case entitled to treat 
the promisor’s statement of his being unable to perform the 
contract, as a final declaration. 8 Lord Coleridge, C. J., said 
“ that in cases of this sort where the question is whether 
one party is set free by the action of the other, the real 
matter for consideration is whether the acts or conduct 
of the one, do, or do not, amount to an intimation of an 
intention altogether to abandon and altogether to refuse 
performance of the contract the true question is 


1 For an instance of an anticipatory 
breach of contract, and for tho principles 
applicable for the measure of damages, see 
Bilasaram Thakunlas v. Gubbay (1915), 
43 Cal., 305. 

2 Simson v. Virayya (1886), 9 Mad., 
359, 367-369. 

2 Smith v. Butler [1900], 1 Q. B., 694 
(see per Collins, L . J.); cf. Ripley v. 
J WClure (1849), 4 Ex., 345. 

4 Frost v. Knight (1872), L. R., 7 Ex., 
Ill; Danube Ry . v. Xenos (1862), 13 
C. B. (N. s), 825 : shipowner, having 
repudiated contract (on the ground that 
his agent had no authority), could not— 

after tho other contracting party had 

(on tho ground of such repudiation) put. 

aa end to the contract,—-elect to perform 

tho contract. 


* Johnston v. Milling (1886), 16 Q. B. 
D., 460, 467. In Avery v. Bowden 
(1855), 5 E. & B., 714, ‘the refusal of the 
agent (promisor) before the time of 
performance had expired, was not taken 
by tho promisee as a renunciation of the 
contract; in the meantime war broke out, 
and the promisor was thereby held ex¬ 
onerated from his contract. 

6 Mansuk Das v. Rangayya (1S63), 

1 Mad. H. C. R.» 162; citing Hoch&ter 
v. De LaTour (1853), 2 E. & B., 678; 
Leigh v. Paterson (1818), S Taunt., 540; 
PhiUpotts v. Evans (1839), 5 M. & W., 
475. 

7 Riplyv. M'Clure(m4.),4: Ex., 345. 

8 Smith v. Butler [1900], Q. B., 694; 
Freeth v. Bure (1874), L. R., 9 C. P., 
208, “ absolute refusal ” (per Keating, J)." 
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whether the acts and conduct of the party evince an inten¬ 
tion no longer to be bound by the contract.” 1 

I f the second alternative mentioned above is adopted {viz. of treat¬ 
ing the contract as subsisting), the contract continues for 
the advantage or disadvantage of either party. 2 

Refusal to perform “ his promise in its entirety ” was para¬ 
phrased as “ a refusal altogether to perform, or disability from performing, 
his part of it. 3 And these words in the section have been taken as an 
indication that the right of putting an end to the contract of sale is not 
interfered, with by the fact that the property in the goods has passed 
from the vendor to the vendee. 4 The refusal or disability must refer 
to “ an essential term of the contract,” 5 and non-fulfilment of a mere 
detail of trifling importance 3 will not gi ve the right to put an end to the 
contract—the non-fulfilment must go to the root of the contract. Not 
every breach of a contract therefore not evejn “ every breach which involves 
in it the non-payment of money, which there was an obligation to pay ” 
must necessarily be considered to go to the root of the contract. 6 So if, 
for instance, a singer promises to be in London six days before the engage¬ 
ment for rehearsals, and fails to be so present, the manager is not entitled 
to put an end to the contract. 7 But, it need hardly be stated, that where 
the performance becomes impossible by the act of the promisor “ such 
impossibility forms an answer to an action on the bonds.” 8 

On the allied subject of quantum meruit see the comment to 
s. 51, below. 


1 Freeth v. Burr (1874), L. R., 9 C. P., the word “ parses ” in paragraph 4 of 
208, 218 ; adopted in Mersey Steel & Iron a, 78 below. 

Co. v. Naylor <frc. Co. (1884), 9 App. 5 These are the wo rdf* of the Specific 
Cas., 434, 439 (per Lord Seboume), 485 Relief Act I. of 1877, a. 24, clause (6). 

(Lord Blackburn); followed in Simeon v. Clauso (b) of s. 28 of the same Act refers 

Virayya (1886), 9 Mad., 359. 368. The to the contract not being substantially 

relevant passages from the judgments in fulfilled. 

the two English cases cited above are 0 Mersey Steel ds Iron Co. v. Naylor 

set out by Maclean, C. j., in Bash Behary dsc. Co. (1884). 9 App. Cas., 434, 444; 

Shaha v. Nritiya Gopd (1906), 33 Cal!, Bradford v. Williams (1872), L. R., 7 Ex., 
477. See also Honek v. Muller (1881), 259; Carlisles, Nephews <6 Co. v. Rick- * 

7 Q B. I)., 92,100. nauthBucktearmull (1882), 80^,-809,817. 

2 Johnston v. Milling (1986), 16 Q. B. 7 Bellini v, Gye (1876), 1 Q. B. D., 

D., 460, 467. Avery y. Bowden (1855), 183 ; Tamplin S. S. Co. v. Anglo-American 

5 E. & B., 714 noted more fully in re Petroleum Products [1916], 2 A. C., 
above. 397, 422; see also Rash Bihari Shaha v, 

3 Sooltan Chund v. Schiller (1878), Nritiya Gopal (1906), 33 Cat, 477; and 

4 Cal., 252. s. 56 below. 

4 Buldeo Das v. Howe (1880), 6 Cal., 8 Beswick v. Swindells (1835), 3 A. 

64. 69, per Ponitfhc, J., see footnote to & E., 863, 883. 
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By whom, Contracts must he Performed. 

If it appears from the nature of the case that 
_ . it was the intention of the parties to anv 

Person by whom 1 J 

FoTmea 9 is t0 be por ’ contract that any promise contained in it 
should be performed by the promisor 
himself, 1 such promise must be performed by the promisor. 
In other cases, the promisor or his representatives may 
employ a competent person to perform It. 


40. 


Illustrations. 

(a) A promises to pay B a sum of money. A may perform this promise, 
either by personally paying the money to B or by causing it to be paid to B by 
another; and, if A dies before the time appointed for payment, his representatives 
must perform the promise, or employ some proper person to do so. 

(b) A promises to paint a pioture for B. 2 A must perform this promise 
personally. 11 

COMMENT. 

Absence of provision for devolution of promisee s rights.—It 

is noteworthy that though there are various sections in the Act regarding 
the devolution of contractual liabilities on the representatives of the 
promisor, and of contractual rights and liabilities where there are joint 
, promisors or joint promisees, there seems to be no provision that the 
promisee's contractual rights shall devolve on his representatives. 

Performance by promisor himself.—“ I do not lay it down/’ 
said Bramwell, B., 1 “ that because a contract was made in one person’s 
name, another cannot sue upon it, except in cases of agency ; but 
where any one makes a contract in which the personality 4 so to speak 
of the particular party contracted with is important for any reason, 
whether it is to write a book or paint a picture 3 or to do any work 


1 Boulton v. Jonts (1857), 2 H. & N„ 
564; 27 L. J. (ex.), 117, 110 ; the latter 
report is fuller. See also Robinson v. 
Davison (1871), L. K, 6 Ex., 260. 

2 Or to perform as a pianist: Robin' 
son v. Davison (1871), L. JR., 6 Ex., 
260. 

3 Compare illustrations (6) to ss. 37 
and 40; Toomy v. Rama Sahi (1S89), 17 
Cal., 115. See per Ablnger, C. B. in 
Gibson v. Carrulhers (1841). 8 Moo & W., 
321. And see Robson v. Drummond 

(1831), 2 B, & Ad., 303. 


4 Or, as said by Willes, J., in Farrow 
v. Wilson (1860), L. R., 4 C. P., 744, 
746, 41 where personal considerations are 
tho foundation of the contract,” or, by 
Lord Alverstone, C. J.: 4< where tho 

obligation depended upon the personal 
conduct of tho party: ” Phillips v. 
Alhambra Palace Co. [1000], 1 Q. B:, 59, 
63. Soe also Mohendra v. Kali (1902), 
30 Cal, 265; Namasivaya v. Kadri 
Animal (1893), 17 Mad., 168, 173—175; 
and compare the first 4 lines of s. 40. 
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of personal skill 1 or whether because there is a set-off due from that 
party, 2 no one else is at liberty to step in and maintain that he is the 
party contracted with, that he has written the book or painted the 
picture or supplied the goods; and that he is entitled to sue, although 
had the party really contracted with sued, the defendant would have 
had the benefit of his personal skill or of a set-off due from him.” 3 
On the other band in many contracts, it is indifferent to the party for 
whom the work is to be done, whether it is done by the immediate 
party to the contract or by some one on his behalf; and in such cases 
the maxim qui facit per alium facit per se, applies. 4 

Assignment of contract enhancing burden.-—On the analogy 
of the rule in s. 40, the objection to an assignment 5 of the contract 
may be that by assigning it the burden upon the promisor is enhanced : 
e.g., where there was an agreement to supply all the eggs required for 
manufacturing purposes, by an individual, tbe contract was held not to 
be assignable to a company. 6 


41. 

Effect of accept¬ 
ing performance 
from third person. 


When a promisee accepts 7 performance of the 
promise from a third person, 8 he cannot 
afterwards enforce it against the promisor. 


COMMENT. 

(1) Effect of s. 186 considered and compared.—Though the 
principle underlying the section seems obvious, some points connected 
with it must be considered : 


1 Seo Whitmore v. Oilmour (1844), 
12 Mee, & YV., 808 ; or to instruct an 
apprentice: Baxter v. Barfield (1747), 

2 Str., 1266. 

3 Seo Stoekwood v. Dunn (1842), 3 
Q. B., 822; Pigeon v. Osborne (1840), 12 
Ad. & E., 715 ; Gordon v. Ellis (1846), 2 
C B., 821. 

3 Boulton v. Jones (1857), 2 H. & N,, 
564 ; 27 L. J. (ex.), J17, 119 ; the latter 
report is fuller. See also Robinson v. 
Davison (1871), L. R., 6 Ex., 269. 

4 British Waggon Co. v. Lea (1880), 5 
Q. B. D., 149, 154. See also comment 
to s. 231 under heading “ Error in regard 
to person.” 

5 On assignments of contracts see 
comment to a. 37 above. 

6 Kemp v. Baerselman [1906], 2 


K. B., 004; Tolhurst v. Associated 
Portland Cement Manufacturers [1902], 
2 K. B., 660, 672 (per Collins, M. R.); 
affirmed [1903], A. C., 414 ; Namasivayya 
v. Kadir Ammal (1887), 17 Mad., 168,174. 

7 On the necessity of acceptance or 
adoption see James v. Isaacs (1852), 12 
C. B., 791, 797, 798 (arg. ); In re Rowe, 
exparle Dercnbury & Co. [1904], 2 K. B., 
483 (penult, line of Vaughan William, 

L. J.’s judgment and last paragraph of 
Buckley, J.’s judgment). In some cases 
a now agreement case would ariso from the 
acceptance : Hirackand Punamckand v. 
Temple [1911], 2 K. B., 330, 

8 If the promisor adopts the action 
of the third person, the principle of rati¬ 
fication contained in s. 196 below may 
come into play. See comment. 
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The position may approximate to that contemplated in s. 196, 
below, viz., a case may arise where a person without any authority 
takes upon himself to act as though he were the agent of another 
{in reference to s. 41 that other being the promisor) and where the 
promisor adopts the unauthorized act. The effect of s. 196 in connection 
with s. 41 may be illustrated in the following way: R, being the 
promisor, and E the promisee, a third person, A, takes upon himself to 
perform the promise on behalf of R, though R has never appointed A 
as his agent fox the purpose. 

A distinction must be observed between the operation of ss. 41 
and 196 : what is required for the operation of s. 196 is adoption 
by R (who then becomes the principal and A his agent); what is 
required by s. 41 is acceptance by E, i.e ., not by the person on whose 
behalf A, the third person, acts, but by the promisee: under s. 41 
action is to be taken not by the promisor (as under s. 196), but by the 
person who is entitled to the performance of the act. 

(2) Authority to third person from promisor.—The above leads 
to another set of considerations. Is any authorization by the promisor 
to the third person necessary ? Section 41 speaks only of the third person 
performing the promise, and the promisee accepting it; the promisor 
being ignored. Under s. 196, on the other hand, it is the promisee that is 
ignored. It is obvious that from the nature of certain transactions it 
would be impossible for any third person to interfere without having the 
co-operation of the promisor and the promisee, or at least one of them. 
But. in considering s. 41, we must omit, for the present, both the classes 
of cases above referred to, viz., we must omit from consideration cases 
(a) where the third person performs the promise in such circumstances 
that he must be recognized as the agent of the promisor in order that 
his acts may have any efficacy ; and ( b ) where the acts are of such a 
nature that they cannot be performed without the co-operation of the 
promisor. When the facts do not, or need not, come under either of 
these two categories, is it necessary that the promisor should in any way 
adopt the act of the third party? That the question is not quite 
academical will appear from the next paragraph. Should it arise, it is 
submitted, that on the terms of s. 41 it must be answered in the 
negative : s. 41 does riot contemplate any action on the part of the 
promisor. In England, on the other hand, the law seems to be to a 
different effect, 1 though Willes, J., questioned this doctrine as being 


1 See Leake on Contracts, (sixth ed.,) C, B., 791 ; Keighly v. Durant [1901]. A. 

C66, citing James v. Isaacs (1852), 12 C., 240. 
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contrary to the maxim of the Civil law “ debilorem ignorum, sett etiam 
invitum, solvendo liberare possumus.” 

(3) Effect of unauthorized performance.— It has already been 
stated that the question considered in the last paragraph is not merely 
academical, thus “payment of a debt by a third party may be made 
with the intention of keeping the debt in force, and reserving the benefit 
of it, and unless made in payment of a particular debt, will not discharge 
the debtor. * 1 In such a case the terms of s. 41 must be borne in mind : 
it is provided that the promisee cannot afterwards enforce performance, 
not that the performance by the third person shall have the same effect 
as though the performance were by the promisor. 

(4) Application of rule to bills of exchange.— The authorities 
relating to cases on bills of exchange are considered very fully by Creswell, 
J., delivering the judgment of the Court of Common Pleas, in Jones v. 
Broad burst,' 1 where it was decided that satisfaction of a bill as between 
a drawer or indorser, and an indorsee, whether before or after the bill 
becomes due, does not necessarily enure as a satisfaction on behalf of the 
acceptor, or operate to discharge him from liability to the indorsee. This 
decision however proceeds, at least, in part, on the ground that the acceptor 
is the party primarily liable (except in the case cf accommodation accept¬ 
ances), and the drawer or indorser is in the position of a surety, and if 
compelled to pay, may claim the amount from the acceptor; and on the 
other hand, the holder may recover either in bis own right, or as trustee 
for the drawer or indorser. 

(5) Performance of contract contemplated. —Section 41 applies 
only where a contract has been in fact performed by some person other 
than the person bound thereby. Where the contract (contained in a 
mortgage) had not in fact been performed at all, s. 41 was held by the 
Privy Council to have no application,—notwithstanding that the intention 
of the mortgagee was to accept a new security in lieu of his original security, 
an intention however that had been entirely frustrated by the new deeds ' 
having been held not to be binding on the person through whom the 
defendants claimed. The Privy Council held it to be inequitable and 
unconscionable for the defendants who had all along asserted the invalidity 


.Leake on Contracts {sixth od..), 066 ; withovt the concurrence of the mortgagor 

citing McIntyre v. Miller (184o), 18 presumably not with the intention of 

M. & W., 725 ; Lucas v. Wilkinson (1856) discharging the mortgage, but of keeping 

1 H. & N., 420 ; Butter v. Bice [1910], 2, it alive.) 

Ch., 277 (where payment was made 2 (1850), 9 C. B., 173. 
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of the new deeds, to be allowed now to assert their validity as a release 
of the earlier mortgage. 1 

42. When two or more persons 2 have made a joint 3 
, .. , promise, then unless a contrary intention 

Devolution of joint r ’ 

liabilities. appears by the contract, all such persons, 
during their joint lives, and after the death of any of them, 
his representative jointly with the survivor or survivors, 
and after the death of the last survivor, the representatn e& 
of all jointly, must fulfil the promise. 


COMMENT. 

Devolution of joint liability.— The law of joint liability generally, 
the English law regarding the devolution of legal liability, and the position 
of the survivor or survivors of joint promisors, have been considered 
with great lucidity by Farran, J., in a judgment that is noticed at length 
in the comment to s. 43, below. 4 See also the introductory note to 
this Chapter. 

Note the words 44 unless a contrary intension appears by the 
contract.” 

44 Taking together ss. 42, 43, and 45,” skid Collins, C. J., and Shephard,. 
:L, 44 we find that the Legislature has declared against the common law 
rule of survivorship, as well in the case of joint creditors as that of joint 
debtors, Further, in s. 44, the Act has abolished the rule of '.English law 
according to which the release of one joint debtor operates to release 
his co-debtors. For the proposition" that the Legislature intended to go 
beyond this and refuse recognition altogether to rights or liabilities in 
solidum we do not think that there is any foundation.” 5 See. s. 38 
above, and the comment thereto. 


1 Ear Chand Lai v. Sheoraj Singh 
(1916), 39 All, 178 (r. c.). 

2 Whether or not the joint promisors 

are partners : JHohlal v. Q-KUl&bha i 
(1892), 17 Bom., 6, 11. Sections 37 it seq 

u soeni to 1)0 intended to assimilate the 
law relating to joint contracts, generally 
to that which has generally boon applied 

to partners contracting jointly ” : ib. 


3 See footnote to the word “ joint ” in 
the last paragraph of s. 38 above. 

4 Of. Mottial v. Ohellabhai (1892)» 
17 Bom., 6, 8, 9. See comment to s. 43 
below. 

5 Iforber Ranian v, Ramana Qoundan 
(1897), 20 Mad., 461, 463, 464. See, how- 
over, the comment to the last paragraph 
of s. 38 above. 
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43. When two or more 


persons? 3 make a joint 


Any one of joint 
promisors may be 
compelled to per 
form. 


promise, 2 the promisee may, in the absence 


of express 
compel any 

promisors to perform the whole 5 of the promise. 


3 agreement to the contrary, 
one or more 4 of such joint 


Each of two or more joint promisors may compel every 

Ea0 ?om P oTo^tri- otlier i oint P romisor t0 contribute equally 
with himself to the performance 6 of the pro¬ 
mise, unless a contrary intention appears from the contract. 7 


may 

bution 


If any one of two or more joint promisors makes default 

defaultin’ eontrib^ in such contribution, the remaining joint 
tion - promisors must bear the loss arising from 

such default in equal shares. 8 


1 Compare s. 146, below, which provides 
for contribution amongst co-sureties. 

2 E.g., all tho partners in a firm need 
nob be made defendants : Lukhmidas K. v. 
Purshotam (1882), 6 Bom., 700; Narayana 
v. Lakshmanaf 1897), 21 Mad,, 256. Nor 
need the representatives of a de- 
-cEASED partner bo on the record : 
Motilal v. Ghellabhai (1892), 17 Bom., 
6, It. 

3 Note the word “ express. 1 ’ 

1 The words u one or more ” were 
substituted for the original word “ one,” 
by the Repealing and Amending Act* 
XII. of 1891. 

5 Hence, one of several joint debtors 
cannot be discharged by his paying or 
tendering only a proportionate share of 
tho debt. Conversely, the fact that a 
joint contract is not enforceable against 
one of the promisors, does not absolve the 
other party : tieihuram v. Vasanta (1910), 
U Mad., 314. 

6 Contribution in the performance of 
the promise does not imply that the joint 
promisor must contribute to the costs 
Incurred in raising an untrue defence to 
the suit: Vyangara (Vadaka Viltil) 
Manjan v. (Pariyangot Padengara 


Kuruppath) Kadugochen (1883), 7 Mad., 
89; Punjab v. Petum Singh (1874), 6 
N. W. P., 192. There has been difference 
of opinion in Allahabad on the question 
whether, before the right to contribution 
arises, the whole of the contract must 
be performed: lbn Hasan \. Brij 
Bhukan (1904), 20 All., 407. 

7 Tho right of contribution arises from 
an implied agreement by each co-promisor 
to pay his share of the liability: Batard 
v. Hawes (1853), 2 Ell. & BL, 287, 296; 
Premji Ludha v. Dossa Doongersey (1886), 
10 Bom., 358; Lalta Par sad v. Zahur - 
uddin (1910), 32 Alb, 479, 483. 

8 The law seems to 4 be different in 
England. There each co-promisor (re¬ 
ferred to by Lord Campbell, C, J., as 
co-contractor) has been held to be liable 
to contribute only the aliquot share 
according to the number of persons 
originally liable : thus where there were 
originally twelve co-promisors, and two 
had died, the plaintiff, who had been 
forced to pay the whole was held entitled 
to claim only one-twelfth from each of 
the ten survivors: Batard v. Hawes 
(1853), 2 Ell. & Bl., 287. See comment: 
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Explanation .—Nothing in this section shall prevent 
a surety from recovering from his principal, payments made 
by the surety on behalf of the principal, or entitle the prin¬ 
cipal to recover anything from the surety on account of 
payments made by the principal. 

Illustrations. 

(а) A, B, and C jointly promise to pay D 3,000 rupees. D may compel either 
A or B or C to pay him 3,000 rupees. 

(б) A, B, and C jointly promise to pay D the sum of 3,000 rupees. C is 
compelled to pay the whole". A is insolvent, but his assets are sufficient to pay 
one-half of his debts. C is entitled to receive 500 rupees from A’s estate, and 
1,250 rupees from B. 

(c) A, B, and C are under a joint promise to pay D 3,000 rupees. C is unable 
to pay anything, and A is compelled to pay the whole. A is entitled to receive 
1,600 rupees from B. 

(d) A, B, and C are under a joint promise to pay D 3,000 rupees, A and B 
being only sureties for C. C fails to pay. A and B are compelled to pay the 
whole sum. They are entitled to recover it from C. 

COMMENT. 

Devolution of joint rights and liabilities. Sections 42—45 
deal with the incidents of contracts where there are more persons than 
one on either side, i.e., where there are more promisors,or promisees than 
one. It is convenient to state the effect of ss. 42-45 in connected form 
and this is done later in the comment to the present section after referring 
to two judgments in which tire question has been considered with much 
care. 

“Section 43,” said Latham, J., “is one of the series of sections 
materially altering the rules of English Common law, as to the devolution 
of the benefit of, and liability on, joint contracts, the English rule corres¬ 
ponding to s. 43 being that ‘ all joint contractors must be sued jointly 
for a breach of contract ’: Dicey, on Parties to an Action, p. 11with s. 42 
compare Dicey, p. 237 ; with s. 44, Dicey, p. 108, and with s. 45, Dicey, 

p. 128.” 1 

In this connection the judgment delivered by Farrari, J. (on 
behalf of himself and Bayley, A. C. J.) in MotilaVs Case 2 deserves 


1 Luhnidas Khimji v. Purshotam 
Harulas (1882), 6 Bom., 700, 701. 


2 Motilal Bechardass r. Ghellabliai 
(1892), 17 Bom., 6. 
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special attention. Its contents may be divided under the following 
heads 

L—What plaintiffs should join in suing to enforce a joint right 
generally ?— 

{a) Under English law— 

(1) Before the Judicature Act it was necessary, both 

at law and in equity, for all persons interested, 
to join as plaintiffs, 1 unless there was some sub¬ 
stantial ground for not making some of them 
plaintiffs, in which case it was sufficient in equity 
if they were made defendants. 

(2) The rigidity of the rules at Common law as to 

misjoinder, was relaxed by the rules under the 
Judicature Act. 

( b ) The Indian law and practice agree with the English law, 

II.—With reference to the particular question relating to joint; 
contractors,-— 

(a) Under English la w— 

(1) Generally the benefit of joint contracts devolved 

both in law and equity upon the survivors (so 
that the representatives of deceased joint con¬ 
tractors had no interest in the contract). But 
there was an exception in the case of partners in 
trade, in whose case the represe) tatives of a 
deceased partner was entitled to the right of the 
deceased. 

(2) Obligations to joint debtors were subject to the 

same rule exception. 

( b ) Under the Indian Contract Act— 

(1) With reference to rights under a joint contract,-— 
s. 45 makes a radical change, converting the excep¬ 
tion of the English law to the rule. The maxim 
now in India should be that the rights under a 


1 Tlie reasons why they wore necessary the same cause of action ; ( b) to give the 
parties are stated by Farran, J., to be debtors a valid discharge; and (c) to 
(a) that the same defendant might not prevent multiplicity of suits. 

'bo more than once molested in respect of 
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joint contract devolve upon the representatives 
of the deceased, and (unless it is contracted to that 
effect) not upon the survivors. 

(2) Obligations under a contract are similarly extended 

bv s. 42 to the representatives of a deceased 
promisor. 

(3) Section 43 is new as regards the liability under a 

contract, making all joint contracts in that respect 
joint and several. 

HI.—-With reference to rules of procedure— 

(а) The English rules of procedure generally followed the 

substantive law, and as representatives of deceased 
contractors were excluded from tbe benefit and burden 
of these contracts, they were considered not proper 
parties to suits on the contracts. But there was one 
exception: viz., though the benefit and burden of a 
contract devolved upon the representatives of deceased 
partners, the representatives of partners were not 
proper parties to the suit, either in common law and 
equity: 

(б) With reference to the rule m India after the enactment 

of the Indian Contract Act: Logical consistency would 
require that representatives of partners should be 
necessary parties. But in favour of not making them 
necessary parties are :— 

(1) Long-established practice; 

(2) Inconvenience of altering the practice amounting 

to a denial of justice : 

(i) In order to be added as parties they have to 

obtain probate or letters of administration; 

(ii) The surviving partners would have great difficulty 

in discovering -who the representatives of the 
deceased partners weTe, often causing the suit 
to be tiihe-barred; 

(iii) The representative may not be entitled to any 
share of the assets, but on the contrary 
something may be due from the estate of the 
deceased partner to the partnership; 
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(3) Under s. 263 below surviving partners have the right 
of giving valid discharges to debtors of the firm. 

The effect of ss. 42—44 may now be stated in a connected 
form:— 

Where two or more persons have made a joint promise,—in the 
absence of a contract to the contrary,— 

(1) As between the joint promisors, and the promisee,— 

(а) all the joint promisors must fulfil the promise (s. 42); 

(б) the promisee may compel any one to perform the 

whole promise (a. 43); 

(c) a release by the promisee of one joint promisor does 
not discharge the other or others (s. 44, first part). 

(2) As amongst the joint promisors themselves,— 

Each joint promisor may compel every other joint promisor 
to contribute equally with himself to the perform¬ 
ance of the promise (s. 43, paragraph 2). 

Three incidents connected with the right of contribution 
are expressly laid down :— 

(i) if any one joint promisor makes default in con¬ 

tributing, the others must bear the loss 
(s. 43, paragraph 3); 

(ii) section 43 does not (a) prevent a surety from 

recovering from his principal, payments made 
on behalf of the principal; nor (b) entitle the 
• principal to recover anything from the surety 
on account of payments made by the principal ; 
and 

(iii) the release of a joint promisor by the promisee 

does not free the joint promisor so released, 
from responsibility to the other joint promisor 
or joint promisors (s. 44, second part). 

Whether more suits than one lie in respect of same contract 
where there are several promisors. —It will be observed that clauses 
(«), (b), and (c) leave the point uncovered, whether the promisee can bring 
only one suit demanding performance, or he may sue each promisor 
separately,—in other words, whether the right to compel any one or more 
of joint promisors to perforin the whole promise (s. 43, paragraph 1 
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means only (i) that, no joint promisor can object to being sued if the 
other joint promisors are not sued with him, or whether it is also implied 
(ii) that the right to sue each joint promisor is quite distinct from the 
right against the others (in which view, the fact that one joint promisor 
has been already sued cannot bar a suit against another). See the 
comment, to s. 233 below. 

The question stated.—The parties may agree to bring about 
either result. Hence the real question from the point of view of the 
Legislator is this: 1 Do the parties ordinarily intend that each 
joint promisor may be sued, one after the other, or do they intend that 
they can be sued only once, either all together, or any one or 
more of them 1 

As s. 43 is subject to an express 2 agreement to the contrary, the 
question in regard to any specific contract is, in the first instance, one of 
construction. 

The fact that, under s. 43, one of several joint promisors may be 
compelled to perform the whole of the promise, subject to a right of 
contribution among themselves, does not affect the question formulated 
above. “ To put the matter in another way, to determine whether the 
promise is joint or several, we have to ascertain not only whether several 
persons have joined in making a promise to the same person, but also 
whether at the same time each of them has in addition made the same 
promise separately to the same promisee.” 3 4 

Conflict of decisions. —The Calcutta High Court ^ has held that 
ordinarily only one suit lies. Its reasons were (a) that the question must 
be determined by the English law of contract, except so far as the same 
may have been modified by the Indian Contract Act; (6) that the leading 
authority in England is King v. Hoare , 5 in which Parke, B., delivering the 
judgment of the Court, laid down that as there is only one liability (anu 
only one cause of action) the plaintiff can sue only once, the law of joint 
contractors being the same as of joint tort-feasors. 


1 See also Bemendro v. Rajendro 
(1878), 3 Cal., 353 f 361 (per Garth, C. J., 
and Markhy, J*). 

2 Note tho word “ express.” 

3 Kashikinlcar v. Satyendra (1910), 12 
Cal. L, J„ 642, 643 (per Mookerjee, J.)* 

4 Hemendro v. Rajendro (1878), 3 Cal., 
363, 355, 356. 

T, IGA 


5 (1844), 13 M. & W., 494. See also 
Kendall v. Hamilton (1879), 4 App. Cas., 
504 (per Earl Cairns). Lord Penzance 
however dissented, saying that there was 
no justice in holding that an unsatisfied 
judgment against one co-promisor should 
bar the claim against the others. 


14 
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The Calcutta decision was followed, with some doubt, in Madras. 1 
In a later case the Madras High Court took another view; and held 
that the omission to sue one of several co-promisors in a previous suit, 
was no bar to a subsequent suit against the co-promisor so omitted to be 
sued. 2 

In an early case in Bombay, Latham, J., said (citing the Calcutta 
decision as authority): “ The promisee can select those partners against 
whom he wishes to proceed, allowing his right of suit against such as he 
does not make defendants, to be barred.” 3 A similar view was expressed 
by Scott, J., though it was neither adopted nor expressly dissented from 
by Sargent, 0. J., and Bayley, J., in appeal. 4 

The view of the Calcutta High Court was dissented from in Alla¬ 
habad 5 for the following reasons :— (a) That the basis of the English law 
as explained in the House of Lords' decision in Kendall v. Hamilton , 6 
is that a creditor of three joint promisors A, B, C, who has sued only 
A and B, disables himself from suing C, because it is the right (in England, 
but not in India) of each joint promisee {viz A, B, and C) to be sued 
together : so that where C is sued in the second action, he can insist that 
A and B should be sued with him, but that A and B, having been 
already sued, cannot be sued again and that therefore the objection of 0 
cannot be answered, and the suit against him fails : that the creditor 
has disabled himself from suing C in the way in which C has a right 
to be sued. 4 (b) Now, in India, C could not object that A and B should 
be joined with him; as each co-promisor can be sued individually. 
Hence, the rule of English law does not prevail, and more suits than 
one will lie 1 . 

The trend of authority after the judgments in Muhammad Askari's 
case 7 seems to be somewhat in favour of allowing mqre suits than one 


1 Gursami v. Samurti (i 881), 5 Mad., 37, 
44, 46, Mutthuaami Ayyar, J. 9 adopting 
Markfby, J.’s remark that the adoption 
of the rule in King v. Hoare (1844), 13 
M. & W., 506, would work great hardship 
in India. 

2 Ramanjulu (Temporary Receiver , 
Palace Estate, Tanjorc) y. Arammudu 
(19091, 33 Mad., 317. 

3 Lukmidas v. Pureholam (1882), 6 
Bom., 700, 702. 

4 Rahmubhoy v. C. A. Turner (1890), 

14 Bom., 408, 416, 426, 427. 

* Muhammad Askari v. Radhe Ram 


Singh (1900), 22 Alt 
0* J., and Banerji, J 


, 307 ( 2 nr Strachey, 
) ; followed in Abdul 


Aziz v. llusdeo Singh (1912), 34 Alt, 604. 
Macleod, J., has said that Straojhey, 
0. J., has not given the right basis of 
the decision in Kingv . Hoare (1844), 13 
M. and W., 503, 504, and Kendall v, 
Hamilton (1879), 4 App. ("as., 504, 521, 
540, 542. See the comment where 

fihivlal Mott Lai v. Bridichand (1917), 
19 Bom. L. R., 370 is referred to. 

6 (1879), 4 App. Cas., 494, 516. 

7 (1900), 22 All, 307. 
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on the same contract. 1 It may however be added that Strachey, C. J., 
in his learned judgment referred only to the point of view on which the 
judgment in the House of Lords was based, and the purpose for which 
their Lordships cited King v. Hoard 1 But Parke, B.’s judgment contains 
also this argument in favour of the view that there can be only one suit, 
viz., that there is only one cause of action, and that that is exhausted as 
soon as judgment is obtained on it. See also Brinsnicad v. Harrison . 8 

English law and s. 43 compared.—A very carefully considered 
judgment 4 of Macleod, J., has been reported after these pages had 
already gone to the press, and it becomes necessary to consider it some¬ 
what fully. 

Macleod, J., observes that “ Strachey, C. J., came to the conclusion 
that the rule in King v. Hoare 5 and Kendall v. Hamilton 6 was not 
applicable to India because its basis was the right of a joint debtor to 
have all his contractors joined in a suit to enforce the joint obligation, 
and as that right was excluded by s. 43, the basis of the doctrine was absent 
and the rule became inapplicable.” Macleod, J., then sets out portions 
from the judgment of Baron Parke in King v. Hoare 5 in which that great 
Judge, after saying that he had already dealt with matter of form, and 
that the question was reduced to one of substance, proceeds to say 

(I) that where a cause of action (whether arising from, a breach of 
contract or a wrong) is followed up till a. judgment in a 
Court of record, the judgment is a bar to the original cause 
of action, because it is thereby reduced to a certainty, and 
the object of the suit attained, as far as it can be, at that stage ; 
’ and it would be useless and vexatious to subject the defen¬ 
dant to another suit for the purpose of obtaining the same 
result: ‘ Transit in rem judicatum,'’ and the cause of action 
is changed into matter of record, which is of a higher nature, 
and the inferior remedy is merged in the higher. “ This 
appears to be equally true ” says Parke, B., “where there is 
but one cause of action, whether it be against a single person, 
or many.” 


» (1872), L. B., 7 C. I>, 547. 

4 Shi vial Motilal v. Bridichand Jivraj 
(1917), 19 Bom. L. R-, 370 per Macleod, 
J. 

5 (1844), 13 M. & W., 503, 504. 

6 (1870). 4 App. Cas., 504. 


J See Ramajulu v. Aravamudu (1909), 
33 Mad., 317; Dick v. DJmnji Jaitha 
(1901), 25 Bom., 378, whore Crowe, J., 
was evidently reluctant to follow 
Htinendro v. Rajendrolall (1878), 3 Cal., 
353. 

a (1844), 13 M. & W., 494. 
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(2) Parke, B., continues that if there be a judgment against one 
of two joint contractors, the other, if sued afterwards, can 
plead abatement, — 

(a) because otherwise he would be deprived of a right by the 
act of the plaintiff without his privity or concurrence in 
suing, and obtaining judgment against the other, 

(i b ) if he pleads judgment, it must be a bar to further proceed¬ 
ings, for,— 

(i) if there is judgment against both promisors, then the pro¬ 

misor already sued would be troubled twice for the same 
cause, or 

(ii) if the judgment is against the other promisor only, then 

there would be two separate judgments for the same 
debt. 1 

Real effect of s. 43.—In Macleod, J.’s opinion, the real effect of 
s. 43 is to deprive a co-contractor, sued alone, of his right to have his 
co-contractor joined with him in the action, and it enables the plaintiff 
to get a decree against the one, though he did not wish to, or -could not, 
join the other : it did not enable him to file separate actions against both. 
“ It could not have been intended,” he concludes, “ to deprive the second 
co-contractor of his right to plead the previous judgment, or to split up 
one cause of action into as many causes of action as there were joint 
contractors.” 2 

Agent and Principal.—A similar question arises under s. 233 
below, which refers to cases where the agent, or his principal, or both of 
them, may be held liable. See the comment to s. 233 below. 

“ The 19 & 20 Viet., c. 97, s. 11 directs that the period of limitation 
as to joint debtors shall run, notwithstanding that some are beyond seas ; 
but expressly provides that the creditor shall not be barred as against 
those out of the jurisdiction by judgment recovered against those who 
remain within it.” 3 It has consequently been held in England that 
when one of several co-promisors resides out of the jurisdiction, the 
action will not he stayed because he is not joined as a defendant. 4 Nor 
will the action be stayed if all the co-promisors are within jurisdiction and 


» (1844). 13 M. & W„ 503, 504. Cal., 303, 362 (per Markbv, J.). 

2 8hivlal Motilal v. Birdichand Jivraj 1 Wilson v. Balcarres [1893], 1 Q. B.» 
(1917), 19 Bora. L. R., 370, 380. 422. 

2 Hemendro v. Rajendro (1878], 3 
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-are made defendants, but the plaintiff has done everything to serve him, 
but has not been able to effect service. 1 

Where two joint promisors were sued together and one of them 
submitted to judgment, it was held that there was nothing to prevent the 
suit against the other proceeding to judgment. 2 The Court also intimated 
that, if necessary, it would have followed the suggestion in Munster v. 
Vox 3 and set aside the proceedings by which judgment was given against 
the party who submitted to it. 

Rights and liabilities of contribution are based on the existence 
of a common burden, which it is equitable that all should discharge 
rateably. 4 The following may be noted in reference to contribution :— 

First, if A and B promise something to Z, A*s right to contribution 
against B arises only after A has performed the contract with Z. Hence 
it is not affected by the fact that at the time wdien A sues B for 
contribution, the right of Z to sue B, is barred, nor even that B (who is 
now sued by his co-promisor for contribution) was previously sued by the 
promisee, Z, jointly with A, and that in that suit, B w^as exonerated on 
the ground that the right of Z against B was barred. 5 

Secondly , a question has been raised whether contribution can be 
claimed unless the contract has been wholly performed, or whether as 
soon as any joint promisor has performed more than his proportionate 
share, he can claim contribution from the other co-promisors. Banerji, 
X, thought that contribution could be claimed though only part of the 
mortgage-debt was paid off; but Stanley, C. J. ; and Burkitt, J., held 
otherwise. 6 

Thirdly , no rule can be broadly laid down regarding contribution 
in the payment of costs of litigation: whether there is contribution in 
regard to costs, depends on the nature of the defence by each party, and 
whether the defence was made on reasonable grounds. 7 

Fourthly , on the question of a charge in regard to equitable claims 
of this and similar natures, see comment to ss. 69, 70, below. 


1 Robinson v. diesel [1894], 2 Q. B., to tlie word whole in paragraph 1 of s. 43. 

8 n n JJasan v. Brij Bhukart (1904), 

2 Dick v. Dhitnji Jaitlui (1901), 25 26 All., 407. See note to the word 

Bom., 378. performance in s. 43, paragraph 2. 

8 (1885), 10 App. Cas., 680. 7 ( Vyangara Vadaka Vittel) Manjau 

4 Of. Lalit Prasad v. Zahuruddin v. Party angut Padmgara Rurupeth 

(1910), 32 All., 479, 483. Kadugochen (1883), 7 Mad., 89 ; see note 

6 Abraham Servai y. Raphial Muthirian to the word performance in s. 43, para- 

.(1914), 39 Mad., 28& See also footnote graph 2. 
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Contribution between joint tort-feasors.—The rule of English 
law is that there is no contribution between two joint tort-feasors (i.e., 
between two persons who have jointly committed a tort.). The rule has 
however been adversely criticized by Lord Herschell, who said that it 
was not founded on any principle of justice or equity or public 
policy, justifying its extension to the jurisprudence of other countries. 1 
Moreover, the Indian Legislature has disregarded the rule in regard, to 
directors of joint stock companies and to trustees. 2 If the rule is 
however applicable, as seems to have been assumed, in one case, 3 then 
it follows that there cannot be any contribution where the source of 
liability is a tort, viz., where the defendants knew 4 or ought to have 
known 5 that they were doing an illegal or wrongful act. 6 Further 
information on this subject must be sought in the books on the law 
of torts. 

Partners are joint promisors so far as strangers arc concerned 
and each partner is therefore liable for the whole debt of the firm. But, 
as amongst themselves, each partner contracts with all the others indi¬ 
vidually, though there is nothing to prevent the articles of partnership 
providing otherwise : so that if A, B, and C are partners, A and B are not 
joint promisors in reference to C, unless the articles of partnership provide 
to this effect. And on this ground, the rule in s. 43 would apparently not 
apply (in the absence of special terms in the articles) to the relations of 
the partners amongst themselves- If this view is correct, the law in 
India would be similar to that in England : and, therefore, in a case where 
one of the partners becomes insolvent, after all the outside creditors are 
satisfied out of the assets of that firm, there would be no duty on the solvent 
partners to contribute to the loss of the capital of the partnership, in order 
to make up that portion of the creditor’s claim which would initially fall 
upon the insolvent partner. 7 Compare s. 253, clause (2) below. 

1 Palmer v. Wick cfc S.S. Co. [1894], A, 1 Pearson v. Shelton. (1836), >1. & W. ? 

0., 318 ; son also Siva v. Jujusii (1902). 504. 

25 Mad., 599 ; Adamson v. Jarvis (1827), 5 Betts & Dreue v. Gibbins (1834), 

4 Ben., 00 ; . Burrows v. Rhodes and 2 A. & E, 57, 

Jameson [1899], 1 Q, B., 816; Sha/cul 0 Sripul Singh v. Imrit (1880), 5 

Kamud Aliur v. Sped Ibrahim (1902), Cal., 720, citing Merryweather v. Nixon 

26 Mad., 373, 375. ’ (1799), 8 T. R.. 186 ; 2 Sm. L. C., 509 ; 

2 See the Indian Companies Act, and Fairbrothcr v. Ainslee (1808), 1 Camp., 

Indian Trusts Act, e. 27, which provide for 393. See also Hemendro v. Rajendro 

contribution as between directors and (1878), 3 Cal., 353. 

trustees—when they hare been guilty of 7 Of. Garner v. Murray [1904], 1 Cli., 
misfeasance or breach of trust. 57 ; and see s. 253, clause /2) below, 

3 Golnnd Chander v. Srigobind Choiv- and the footnote to the word cwitrlbvM 

dhrif (1896), 24 Cal., 330, 332, therein. 
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44. Where two or more persons have made a joint 

Effect of release of Promise, a release 1 of one of such joint 
one joint promisor, promisors by the promisee does not discharge 

the other joint promisor or joint promisors ; neither does it 
free the joint promisor so released from responsibility 2 to 
the other joint promisor or joint promisors. 3 4 

COMMENT. 

Section 13S below refers to tlie special case of the release of one of 
several co-sureties. 

Section 44 assumes that there is no rescission of the contract, nor 
a complete modification of it; but that the original contract remains. 

A release may be given after the contract has been broken, as well 
as before. 5 * Or, there might be a qualified release of a part of the mortgage 
security, in favour of some of several joint-mortgagors, resulting from the 
mortgagee not seeking to enforce his right, as against any surplus sale- 
proceeds of such part when it is sold in satisfaction of a prior mortgage. 

45. When a person has made a promise to two or 

Devolution of more, persons 7 jointly, 8 then, unless a 

joint rights. contrary intention appears from the 


1 For distinction between release and 
receipt, see Exp. Good, re Arrnitage 
(1877), 5 Ch. I)., 46, 58, and a release is 
to be distinguished also from a covenant 
not to sue : Dock v. Mayeer [1802], 2 Q. 
B.. 511 ; Krishna Charan Barman v. Sdnat 
Kumar Das (1916). 44 Gal., 162 : release 
of one of several joint mortgagors with 
no express reservation of the mortgagee's 
remedy against the other mortgagors, 
does not ipso facto release the other 
mortgagors. 

2 E.g., of CONTRIBUTION : Bhwvani 

Koer v. Bars an Singh (1911). 14 Cal. L. 
J., 355. 

... 3 The English law is different—there 
the joint promisor loses his right, unless 
he expressly reserves it at the time of 
releasing; Kirlee v. Str utMrs (1878), 

4 Cal., 338, 336 arg. 

4 Gosetti Snbbrt Row v. Varigonda 

( 1903), 27 Mad., 368, 372 (per Boddam, J.) 


5 Kirtee Chunder v. Struikers (1878), 4 
Cal., 336. 

e Ganga Ram v. JaibaUav N(train 
Singh (1903), 30 CaL, 953, 957, 958. 

7 As to whether the section applies to 
partners, see comment, and see also 
Aga Qhulam Husain v. A. D. Sassoon 
(1897), 21 Bom., 412, but see also Lukim• 
das'v. Purshotamdas (1882), 6 Bom., 700, 
702 and Ugar Sen v. Lakhnichand. 
The section does apply to oo-sharers : 
RambMna v. Ramabai (1892), 17 Bom., 
29; or members of a joint Hindu 
family: Kalidas v. Nathu (1883), 7 
Bom., 217 ; Ram Narain r. Ram Chtinder 
(1880), 18 CaL, 86 ; Alagappa v. Vellian 
(1894). 18 Mad., 33 ; or to beneficiaries 
under a settlement: Kantku v. Vitamma 
(1901), 25 Mad., 385. 

8 On the question whether a promise 
to one partner comes within the section, 
or whether it is to bo taken as a promise 
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contract, the right to claim performance rests, as between 
him and them, 1 with them during their joint lives, and, 
after the death of any of them, with the representative 2 of 
such deceased person jointly with the survivor or survivors, 
and, after the death of the last survivor, with the 
representatives of all jointly. 3 

Illustration . 

A, in consideration of 5,000 rupees lent to him by B and C, promises B and C 
jointly to repay them that sum with interest on a day specified. B dies. The 
right to claim performance rests with B’s representative jointly with C during 
O’s life, and after the death of C with the representatives of B and C jointly. 

Copromiseos must all join in suing.—The section provides that 
the right of joint promisees is in them all, jointly, and they must all join 
in suing. 4 If, for example, some of the promisees refuse to demand specific 
performance, the others cannot by themselves sue for it, 5 The case 
may however be different in cases of collusion, etc., some of which 
matters are mentioned in the next following paragraphs as illustrations. 

First , where the other joint promisees intimate by a petition to 
the Court, their willingness that the suit should proceed in the name 


to all the partners jointly, see comment, 
and Me.hr Singh v. Chela Ham (1906), 
P. E. No. 127 ; Ahinsa v. Abdvl Kadur 
{1901), 25 Mad., 20; Imamuddin v. 
Liladhur [1892], All. W, N., 104. 

1 See comment, and Motilal v. Ghe.lla- 
bkai (1892), 17 Bom., 0, 14. 

2 See the Civil Procedure Code, 1908, 
O. XXX, r. 4. The devolution upon the 
representatives is, of course, upon them 
jointly : all the representatives of the 
deceased must join in suing, and if any 
of them refuses to join, he must be made 
a defendant: Ahinsa v. Abdul Kadur 
(1901), 25 Mad., 26, 35 (per Bhashyam 
Ayy angar, J.); Kandhiya Lai v. Chandar 
(1884), 7 All., 313, 322 (perMahmood, J.) 
Convorsely the legal representative may 
sue, and make the surviving co-promisees 
defendants, should they decline to be¬ 
come plaintiffs; Kanther Punja v. 
Vittamma (1901), 25 Mad., 385. 

3 Exception to s. 45 in case of Govern¬ 
ment securities, see the Indian Secure fees 


Act XIII. of 1886, s. 5. 

4 Pyari Mohun Bose v. Kedarnath 
Hoy (1899), 26 Cal., 409, 412 (r. a.); 
Dular Chand v. Balram Das (1877), 1 
All., 453; Jowala Nath v. Hupa (1882), 
P. R., No. 175. As to dismissal for 
limitation because the remaining joint 
promisors are not added as parties till 
the suit against them is barred, see 
Bamiehuk v. Hamlall (1881), 6 Cal., 815 ; 
Kalidas v. Nathu (1883), 7 Bom., 217 ; 
Fatmabai Pirbhai (1897), 12 Bom., 
580 ; Imdmuddin v. Liladhur (1892), 
14 All., 524 ; Ham Kin Tear v. Akhil 
Chunder (1908), 35 Cal., 519. 

5 Safiur Rahman v, Maharamunnessa 
Bibi (1897), 24 (Cal., 833 (in this case the 
promisees acquiescing in the non-per¬ 
formance of the contract, were made 
defendants, by those that denied to sue 
on it); Hamsebuk v. Ramlall (1881), 6 
Cal., 815; Romdoyal v. Junmmjoy 
Coondoo (1887), 14 Oil.,, 791: 
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of those co-promisees alone who have brought the suit, the suit may 
be allowed to proceed, 1 Rut the expression of such willingness may be 
of no avail, where the co-promisors make the petition at a date when a 
suit by them is time-barred ; 2 after the period of limitation has elapsed 
against some of the promisees, a suit brought by the others alone will 
have to be dismissed. 3 

Secondly . if one of the joint promisees colludes with the promisor, 
so that the other joint promisee is defrauded, the Court may allow the 
latter to sue alone : e.g., where one of the partners allowed a debtor of the 
partnership to set off a separate debt of his own against money due to the 
firm, the debtor knowing the other partner’s interest in the debt. 4 

Thirdly , a suit by one of the co-promisees will not be dismissed 
merely because the plaintiff has made the other co-promisee a defendant, 
and has not proved that the latter had refused to join as co-plaintiff, 5 

Suing joint promisors.—Joint promisors can however be always 
sued individually ; but, in that case, the question is whether more suits 
than one will lie : cf. ss. 43 and 44, above, and comment thereto. 

Can one joint promisor give valid discharge.— The converse 
question,— viz., whether a single one of several joint promisors may validly 
give a discharge to the debtor—has been answered in the affirmative 
by the Madras High Court, 6 though the question is not free from doubt. 
But that ruling would not apply, in any case, to the representatives of a 
deceased promisor, who are not joint co-promisees ; 7 still less where the 
payment is made to one in fraud of others. 7 

The devolution of rights under certain special cases are below 
referred to :— 

First, as to the effect of s. 45 on partnership.—The Act lays 
down special rules with regard to partners (ss. 239—266 below); and s. 263 


1 Dular Chand v. BabamDas (1877), 
1 All, 453, 

2 Kalidas Kemldm v. Nalhu Bhagwan 

(1883), 7 Bom., 217. 

a llamdoyal v. Junmanjoy (1887), 14 
Cal., 791. 

1 Pierey v. Finney (1871), 12 Eq., 
69 ; Vetrasivamy Naicker v. Ibramm 
Rowther (1909), 19 Mad. L. J., 221 ; 
Luke v. South Kensingto?i Hotel Co. 
<1879), 11 Ch, D., 121, 

6 Pyari Mohun v. Kedarnath (1899), 


26 Cal., 409. 

6 Barber Maran v. Ramana (1897), 
20 Mad., 461 ; that decision was doubted 
in Shaikh Ibrahim v. Ra?na Aiyar (1911), 
35 Mad., 685, 687 ; but followed by 
Sankaran Nair and Sadasiva Aiyar, JJ., 
White, C. J., dissenting, in Anmpur - 
namma v. Akkayya (1912), 24 Mad. L. J., 
333 (f. ».). 

7 Sitqram v. Shridkar (1903), 27 Bom., 
292. 
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provides that the rights of the partners continue in the surviving partners 
to a certain extent. The Civil Procedure Code (Act V. of 1908), 0. XXX., 
permits firms to sue or be sued in the firm’s name, and where the suit is so 
brought under the firm’s name, it is not necessary to join the legal represen* 
tatives of deceased partners as parties (0. XXX., r. 4). Under s. 45, 
however, in strictness, the representatives of the deceased partner would 
have to sue jointly with the surviving partners. And so it has been held 
in Calcutta. 1 But in Allahabad, Bombay, and Madras 2 * it has been held 
that the surviving partners may sue without the representatives of the 
deceased partner being made parties. See the judgment of Farran, J., 
in Motilal v. Gkelhbhai* which is fully referred to in the comment to 
s. 43> above. It has also been held in Bombay 4 that “ the right to perform¬ 
ance of the contract, as far as the other contracting party is concerned, 
rests as much with the representative of the deceased partner as with the 
surviving partner, 5 ’ and consequently that on the death of a partner, 
leaving a surviving partner still carrying on the business of the firm, the 
representative of the deceased partner may sue for, and recover debts 
due to the firm, although the firm’s assets in the hands of the surviving 
partner are already sufficient to answer all the claims made on behalf of 
the deceased partner, and although the surviving partner is willing to 
satisfy such claims, and disapproves of, and refuses to join in, the suit 
brought by the representative of the deceased partner. 6 

Secondly, under the Indian Trusts Act, s. 70.—“ On the death or 
discharge of one of several co-trustees, the trust survives and the trust- 
property passes to the others, unless the instrument of trust expressly 
declares otherwise.” 

Thirdly, with reference to Government securities, i.e promis¬ 
sory notes, debentures, stock-certificates and all other securities issued by 
the Government of India, or by any Local Government, in respect of any 
loan contracted either before or after the passing of this Act, but not a 


1 Ham Narainv. Ram Chunder (1890), 
18 Cal., 80. 

2 Gobind Prasad v. Ohandar (1887), 

9 AIL, 480 ; Motilal v. Ghdlabai (1892), 

17 Bom., 6 (which contains a careful and 

lucid judgment by Farran, J.) which is 
considered in the comment to s. 43 above ; 

Vaidyanatha v, Ohinnasami (1893), 17 
Mad., 108; Debt Das v. Nirpat (1898), 
20 AIL, 305 ; Ugar Sen v. Lakhmichand 


(1910), 32 AIL, 638. MM Raj v, George 
Knight (1906), P. R. No, 10. 

8 (1892), 17 Bom., 6. 

1 Aja Gulam Husain v. A. I). Sassoon 
(1897), 21 Bom., 412, 421 (per Candy, J.) 
quoting from Motilal v. Ghellabhai 
(1892), 17 Bom., 6, 14 (per Farran, J., 
and Bayley, A. C. J.), 

5 Aga Gulam Husain v. A. 1). Sassoon 
(1897), 21 Bom., 412. 
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stock note or a currency note, 1 it is provided by the Indian Securities 
Act (XIII. of 1836), s. 5, as follows 

“ 5. (1) Notwithstanding anything in the Indian Contract Act, 

1872, s. 45, when a Government security is payable to two or more persons 
jointly and either or any one of thorn dies, the security shall be payable 
to t.he survivor or survivors of those persons. 

« (2) Nothing herein contained shall affect any claim which the 
representative of the deceased person may have against the survivor or 
survivors in respect of the security jointly payable to him or them and 
the deceased. 

“ (3) The section shall apply whether the death of the person to whom 
the security was jointly payable occurred or occurs before or after this 
Act comes into force/' 

The first two sub-sections mark the distinction between (i) the rights 
of the promisees as against the promisor, and (ii) the rights of the repre¬ 
sentatives of a deceased promisee as against the surviving promisees. 

Thus while, with reference to the first of these questions, it may be 
that the ptomisor is bound to perform his contract only to the surviving 
promisees ; under the second head, the surviving promisees may be bound 
to share the benefit of the performance with the representatives of the 

deceased. 

Right to require forensic recognition,- !!! one respect, by being 
under the obligation to fulfil his promise to the legal representatives of 
A deceased promisee, as well as to the surviving promisees, the promisor 
is in a dominating position : he can refuse to recognize, the representatives 
of the deceased promisor unless they obtain forensic recognition, i.e., 
they obtain either probate or letters of administration* This is expressly 
provided by the Presidency Banks Act IX. of 1876, s. 23, which is as 
follows :— 

“23. When by the death of any proprietor or shareholder his 
stock or shares shall devolve on his legal representative, the Bank shall 
not be bound'to recognize any legal representative of such proprietor 
or shareholder, other than a person who lias taken out, from a Court 

See also Succession Certificate Act VII. 
of 1HH9, k. 4, which refers to the five- 
methods in which forensic recognition 
may be obtained. 


1 This definition is contained in a. 3, 
clause (1) of the Indian Securities Act, 
XIII. of 1886. 

2 CL Purshotam v. RanMod (1871), 
8 Bom., H. C. R. (a. a J.), 152, 150. 
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•having jurisdiction.in this behalf, probate of the will or letters of adminis¬ 
tration to the estate of the deceased. 

“ Any person becoming entitled to stock or shares in consequence 
of the insolvency or bankruptcy of any proprietor or shareholder, cr in 
consequence of the marriage of any female proprietor or shareholder, 
may be registered as a proprietor or shareholder upon such evidence 
being produced as the directors may from time to time require.” 1 

Time and place for Performance, 

48. Where, by the contract, a promisor is to perform 
his promise without application by the 

Time for perform- , . 

aiice of promise promisee, and no time 2 for performance 

where no application . . G , 

fc to bo made and is specified, the engagement 3 must be 

no time is specified. * t 

performed within a reasonable tune. 4 

Explanation — The question “ what is a reasonable 
time ” is, in each particular case, a question of fact. 5 

COMMENT. 

See the Introductory Note to this Chapter under heading III 

la application to perform necessary ?—Sections 46-49 contain 
references to the question whether there must be any application by the 
promisee to the promisor, requesting the latter to perform his promise. 
The contract may take one of three forms : it may provide— 

(a) that the promisee must apply to the promisor to perform 

the promise ; or 

(b) that the promise is to be performed without application by the 

promisee; or 

(c) the contract may be silent on the question. 


1 Bank of Bombay v. Ambalal (1900). 

24 Bom., 350. 

3 For cases whore there is an al tenia - 
tive time, see comment. 

3 The word “ engagement ” should be 
“promise” or “agreement,” in accord¬ 
ance with the terminology of the Act. 

It will he observed that the Commis¬ 
sioners in the paragraphs quoted by 


Sir H. S. Maine in the objects and reasons 
for the Act, frequently spoak of engage¬ 
ments for agreements, See pp. 3—9 above. 

4 Cf. Jones v. Gibbons (1853), 8 Ex., 
920: see arguments and interlocutory 
remarks of the Judges ; and see 
comment. 

5 See comment as to what is reasonable 
time. 
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Where the contract expressly provides in accordance with (a) or (b) 
above, no question arises. 1 The point is whether the case marked (c) 
above must fall under the rule contained in (a) or in (b). 

The relevant portions 2 of ss. 46—49 are as follows 

(i) “ where by the contract a promisor is to perform his promise 

without application : ” s. 46 ; 

(ii) “ where the promisor has undertaken to perform it without 

application : ” s. 47 ; 

(iii) “ where the promisor has not undertaken to perform it without 

application : ” s. 48; 

(iv) “ where a promise is to be performed without application : ” 

s. 49. 

Sections 46, 47, and 49 provide for the case, where, by the terms of the 
contract, the promisor has undertaken to perform without application 
[hypothesis (b) above]. 

Section 48 refers to the case where the contract is either— 
silent on the point [hypothesis (c) above], or 
expressly provides that the promisee is to apply [hypothesis (a) 
above]; 

and in both these cases the result is the same under s. 48 ; viz., it is the 
duty of the promisee to apply for performance. 

Promisee must apply unless otherwise agreed. Hence, it is 
submitted, that under ss. 46—49, unless the contract provides that, the 
promise is to be performed without application, the promisee must apply 
for its performance. See also s. 93 below. 

Exceptions first: express or Implied agreement not to 
apply.—The agreement, however, that the promise is to be performed 
without application, need not, it is submitted, be express, but may be 
implied from the circumstances, or from the nature of the contract itself.® 
The following remarks, as to the place where the contract is to be 
performed,—“ You must look at the contract, and at the facts which 


i Hence, in the first instance, the con- 2 See the footnote to the word “ per- 
tract itself must be construed; In re formed ” in s. 48 below. 

Brown's Estate: Brown v. Brown [1893], 3 Of. Raman CheUiyar v. Gopalachari 

2 Ch„ 300; Ramckunder Ghosal v. (1907), 31 Mad., 223; Thompson v. 

Juggut Monmohiney Dabee (1878), : 4 Cal., Palmer [1893], 2 Q. B„ 80 (per Lopes, 
283, 294. L - 
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existed at the time when the contract was made, and then determine, 
whether having regard to the terms, the contract was one which 
ought to be, performed , ’ 1 —may, with the necessary modifications, be 
applied to the question whether an application for performance is 
necessary. 

Secondly : cases under s. 54.—Moreover such cases as fall under 
s. 54 below must be kept in mind. There, it is evident, that the 
promisee need not apply for performance ; the first step has to be taken 
by the promisor himself. 

Alternative time for performance,- In some cases there is an 
alternative time, e.g. 9 a su;n of money was made payable in six or nine 
months : in which case the borrower was held to have the option of making 
it a loan of six or nine months. 2 Where there is such an option, notice 
must be given of the election made. 3 

“As soon as possible.” — Where the agreement bound the defen¬ 
dants to deliver a certain gun as soon as possible, Bramwell, L. J., said : 
“ to do a thing 6 as soon as possible * means to do it within a reasonable 
time, with an undertaking to do it in the shortest practicable time.” 4 

Reasonable time.—With reference to what is reasonable time, 
cf. comment to s. 2, s. 6, sub-s. (2), s. 46, and s. 89, and contrast s. 29. 
See also the Negotiable Instruments Act XXVI. of 1881, s. 105, which 
provides that in determining what is reasonable time, regard shall be had 
to (1) the nature of the instrument; (2) usual course of dealing with 
respect to similar instruments ; and (3) that public holidays shall be 
excluded. In Bengal Coal CoLtd. v. Homee Wadia , 5 Dorasingh v. Arum - 
chalam? and Pantland Hick v. Raymond and Reed 7 this question had to 
be considered. “ There is, of course, no such tiling as a reasonable time 
in the abstract.” 7 It must always depend upon the actually existing 
circumstances, not upon the ordinary circumstances. 7 

Reasonable time and demand for payment. — In some cases, the 
reasonableness of the time may, under the present section, be determined 


1 Reynold# v. Coleman (1887). .36 Oh. 
D., 453, 4.04 (per Cotton, L.J.) ; Rein v. 
Stein [1892], 1 Q. B., 753, 757. 

2 Reed v. Kilburn Co-operative, etc., 
Society (1875), L. H„ 10 Q. B., 264. 
See also Layton v. Pearce (1778), 1 
Dough., 15; Meg. v. S. E. Ry. (1853), 44 
H. L. C., 471. 


3 Honek v. Muller (1881), 7 Q. B. D., 
92, 97, 101. 

4 Hydraulic Engineering Co. v. Me- 
Haffie (1878), 4 Q. B. D., 670, 674. 

s (1899), 24 Bom,, 97. 

6 (1899), 23 Mad , 441. 

7 Pantland Hick v. * Raymond and 
Reed [1903], A. C., 22, 29, 32. 
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by a demand being made for the performance : or, as expressed by Lord 
Parker 1 (then Parker, J.) : “ A covenant to pay without a time for 

payment, creates either a present liability to pay, or, at the least, a liability 
to pay on demand. A covenant to pay on or before a certain day, creates 
a liability to pay on the day named, with an option of earlier payment. 
In the case of a covenant to pay on or after a certain day, it seems to me 
that there is similarly an option to pay on the day named, but no liability 
till after the day is passed, and possibly not even then, till demand be made. 
It is true that any subsequent day for ever would be after the day named, 
but it would appear that an obligation to pay solvendum nvnquctm , or 
solvendum at Doomsday is an obligation to pay in preesenti, or at any 
rate on demand, the solvendum, only being rejected : see Sheppard Touch¬ 
stone, p. 369.” 1 

47. When a promise is to be performed on a certain 
day, and the promisor has undertaken to 
perf^mtnlioTpro- perform it without application by the 
sp“ieTd°»ind no°ap 3 promisee, the promisor may perform it 

plication to bo made. ^ ^ ^ the usua ] hours of 

business on such day 2 and at the place 3 at which the 
promise ought to be performed. 

Illustration . 

A promises to deliver goods at B 5 s warehouse on the first January. O 14 
that day A brings the goods to B’s warehouse, but after the usual hour for closing 
it, and they are not received. A has not performed his promise. 

COMMENT. 

Th© presence of the promisee at the place of business, after 
business hours, does not cast upon him the necessity for accepting the 
offer to perform. The English law is different in this and several other 
respects. 4 

Sunday is a day on which delivery may have to be made, especially 
by a German. 6 

1 Re Tewkesbury Gas Co., Tysoe v. B Man & Ur., 593, 924 (per Parke, B.). 

The Company [1911],-* 2 Ch„ 279. See Mwlcwnchand v. Nihalchand (1915), 

2 See comment as to Sundays. 40 Bom., 317. 

s Of. s. 40 and comment thereto. 5 Lalchand v.Jphn X. Kersten (1890), 

4 See Startup v, Macdonald (1843), 15 Bom., 338. 
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48. When a promise is to be performed 1 on a certain 

Application for da ^ and the promisor has not undertaken 1 
performance on a to perform it without application by the 

certain day to be at . x A J 

proper time and promisee, it is the duty of the promisee to 
apply for performance at a proper 2 place 
and within the usual hours of business. 3 

Explanation .—The question “ what is a proper time 
and place ” is, in each particular case, a question of fact. 

COMMENT. 

Analogous law.—In accordance with the general principle under¬ 
lying s. 48, the seller of goods is not bound to deliver them until the 
buyer applies for delivery : s. 93 below. 

Place of performance.- -This section deals with the question 
of the place where the performance has to be made. Compare ss. 49 
and 93 below. If time and place are both fixed by. the contract there 
can be no further question. Where the place is not agreed to by the 
contracting parties, s. 48 lays down,— 

(1) that it is the duty of the promisee to apply for performance; 

(2) as to the particular place of performance, s. 48 seems to leave 

it doubtful— 

{a) whether it is the privilege of the promisee, at the time of 
the application, to fix a proper place ; or 

(b) whether the promisee has merely cast upon him the duty 
to apply for performance at a proper place, etc., leaving 
to the promisor the privilege of fixing which particular 
place he will select for performing. 


1 The expressions “ a promise is to be 
performed,” and “ the promisor has 
undertaken to perform ” (both of which 
occur in s. 48) seem to ref or to the same 
circumstances. “ It surely cannot be 
intended that the former words shall 
apply only to cases where there is an 
implied undertaking and the latter 
to those where the undertaking is 
express, so that wo can only conclude that, 


though the phraseology differs, the mean¬ 
ing is the same, and that whatever words 
are used they must be intended to apply 
to implied as well as express undertaking” 
(1873), 8 Mad. Jur., 286. 

2 Section 49 refers to a “reasonable” 
place. Tho two -words aro probably 
meant to express the same. 

3 Grenon v. Lachni 9 Narain (1896),. 
24 Qd., 8, at p. t8. 
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The next section is quite clear on this point: there, it is*stated that ii 
is the duty of the promisor to apply to the promisee (a) to appoint a 
reasonable place for the performance of the promise; and (b) to perforin 
it at such place : so that several arguments may be based on the language 
of ss. 48 and 49, in support of the promisor, as well as the promisee. It 
may be argued,— 

that under s. 49 the person to whom the application has to be . 
made has the right to appoint the place ; and that, therefore, * 
the promisor must similarly have the right of appointment 
under s. 48 ; or ' 

that where the Legislature intends to give the right of appointment- 
to the person to whom the application has to be made, 
it gives that right in terms so unambiguous as those of 
s. 49: and, therefore, it has not given the right to the 
promisor; or 

that the word a proper place leaves several alternatives open, and, 
therefore, the promisor has the right to select his own place, on 
the general principle that the person who has the right to 
perform one of two things in the alternative, has the right 
to elect f 1 or 

that as the promisee has to make the application, the duty is cast 
on him, and he has to perform an act: he might, therefore, 
under the right of election lastly mentioned, perform the duty 
of applying to the promisor, by applying that it be performed 
at a particular place, and if the time and place is proper, he 
• acts within the letter of the law; or 

that the general right of election being as stated above, the Legis¬ 
lature could not have intended to make the promisee go through 
the mere form of applying for performance, which would then 
be a species of a reminder to the promisor that performance 
is due. 

On the whole, it is submitted, that the construction that the 
promisee has (a) the privilege of appointing a proper place, and (b) the 
duty to apply for performance at that place, is in accordance with what 
the Legislature intended to lay down. 


1 Layton v. Pmrce (1778), X Dong]., 15. performance,” and the cases there 

See the comment to s. 40, above, under cited, 
the heading <{ altomativo time for 

T, ICA 


15 
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49. When a promise is to be performed without appli- 
pia.ce for perforin- cation 1 b j the promisee, and no place 2 is 
Xe nlppiXon ^- xed for the performance. of it, it is tlie duty 
to be made and no 0 f the promisor to apply 3 to the promisee 

place fixed for per- r ri J r 

formance. to appoint a reasonable place for the per¬ 

formance of the promise, and to perform it at such place. 


Illustration . 

A undertakes to deliver a thousand maunds of jute to B on a fixed day. 
A must apply to B to appoint- a reasonable place for the purpose of receiving it, 
and must deliver it to him at such place. 

COMMENT, 

Effect of s. 49.—In cases falling under s. 49, not only has the 
promisee tlie right of naming the place, hut there is thrown on the pro¬ 
misor the duty of applying to the promisee to appoint a reasonable place. 4 
The reason for this rule has been stated to be that the promisor is not 
to be expected to carry about a load of wheat or timber,-and seek the 
promisee. 5 See the,comment to s, 48, above. 

Where no demand or application to be made.—The section does 
not apply where demand or “ application ” has to be made by the pro¬ 
misee, Hence, it does not apply to an agent rendering accounts : see 
s. 213, below. It has been said 6 that where money is payable on demand, 
the promisee (not the promisor) has to apply, on the ground that demand 
i£ " application.” The law is, however, different in England; and there 
a distinction is recognised between the cases (a) where there is a present 
debt, and a promise to pay on demand (in which case a demand is not a 
condition precedent to an action being brought); and (b) where there is a 
promise to pay a collateral sum on request (in which case the request 
has to be made before action is brought). 

Customary place of performance.—The place of performance 
may be fixed by custom, e.#., in the case of pakki adat contracts, it was 


7 See comment. 

2 As to a ease where the place is fixed 
bv custom, or where an alternative place 
is fixed, see comment-. 

3 This is* in effect, the same as was said 
by Jesseh M. R : “a debtor must find 
out Im creditor and go and .pay him 
Davison v. DonaUhon (1882), 9 Q. B. D., 
<123, 629. See also s. 2.18, lie low. 


4 Orenon v. Lachmi Namin (1896), 24 
Cal., 8, 18 (p. o.). 

5 Coke, Lit., 210(6) cited in Cunning!* 
ham and Shephard’s Indian Contract 
Act. 

6 Raman ChcMiar v. Gopalachari 
(1908), 31 Mad , 223, 22&(per Miller, J. ), 
Sailendra Noth v. Ram Sundar (1912); 
16 Cal. L. J., 279. 
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held that, according to. custom, primarily, the place of payments the 
place where the constituent resides, but that the payment should be 
made in any other place, if the constituent has chosen to give . directions 
to that effect. 1 . 

Debt where payable.—Where no specific contract exists as,to the 
place where the payment of debt is to be made, anc^ the contract is in 
such terms that the hypothesis on which s. 48 proceeds, applies, there, it 
is the duty of the debtor to apply to the creditor for payment at a 
proper place. 2 The question whether a demand is necessary for the re¬ 
payment of money, was considered in a case arising out of a mortgage, 
and with reference to the question of limitation: ss. 46 — 49 of the present 
Act were not referred to, and the decision was arrived at mainly on the 
terms of the mortgage-deed itself. 3 

Alternative place for performance. —There may be an option 
to the promisee to select one of two places: “ There’ are two places 
named,” said North, tf., “ and it is for the person to whom payment is 
to be made, to fix the place at which he will be paid ; until he his 
selected the place at which he will be paid, there can be no default,.” 4 * 
But under s. 49 the promisee (creditor) must apply to the promisor 
(debtor) for performance at a proper place. 

Damages for breach where payable.— There is no authority for 

the position that a party committing a breach of contract should seek 
the other party to the contract and pay him at his residence, compensa¬ 
tion or damages. for such breach of contract. 6 


Performance in. 
manner or at time 
prescribed or sanc¬ 
tioned by promisee. 


50. The performance of any promise 
may be made in any manner, or at any 
time, which the promisee prescribes or 
sanctions. 


1 Kedarmal v. Swajrml (1908), 33 

Rom., 364, 370. 

3 Tn Molital v. Suntjrml (1904.), 30 

Bom., 167, 171, following Robey v. Sme- 
fell Mining Co. (1878), 20 Q. R, !>., 152, 

153, it is said that the payment must 
.be made where the creditor is: tins is 
not quite accurate : what s. 49 provides, 
is that the creditor must be asked where 
he wishes the performance to take place 
■{i.e., where the payment must be made.) 
The distinction may bo of importance 

where heavy goods have to be delivered 


instead of money ; and also in order to 
determine whether a cause pi action has 
arisen ; and, if so, where. 

$ Ham Chunder Ohosal v. Juggiti 
Monmohirtey Dabee (1878), 4 Cal., 283. 
294. 

* Thorn v. City Rice Milk (1S89), 40 
Ch. D., 357. See also Orenon v. Laohmi 
Namin (1893), 24 Cal., 8 ; and the com¬ 
ment to s. 46 above under heading 
i; alternative time for performance.” 

5 Kami selfi Subbiah v. KatTia VenkaUx- 
sawnitj (1903). 27 Mad., 355, 353. 
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Illustrations. 

(а) B owes A 2,000 rupees. A desires B to pay the amount to A y s account 
with C, a banker. B, who also banks with C, orders the amount to be 
transferred from his account to A’s credit, and this is done by C. Afterwards, 
and before A knows of the transfer, C fails. There has been a good payment 
by B. 1 * 

(б) A and 6 are mutually indebted. A and B settle an account by setting 
off one item against another, and B pays A the balance found to be due from 
him upon such settlement. This amounts to a payment, 3 by A and B, respec¬ 
tively, of the sums which they owed to each other. 3 

(c) A owes B 2,000 rupees. B accepts some of A’s goods in reduction of 
the debt. The delivery of the goods operates as a part-payment. 

(d) A desires B, who owes him Rs. 100, to send him a note for Rs. 100 
by post. The debt is discharged as soon as B puts into the post a letter con¬ 
taining the note duly addressed to A. 4 


COMMENT. 

Mode of payment to agent.— 4 The person,” said Fry, J., “ who 
owes money to an agent, knowing him to be an agent, must pay in such 
a manner as to facilitate the agent in transmitting the money to his 
principal.” 5 The principal must, it is submitted, be applied cautiously 
and subject to the nature, no less than the conditions and terms, of the 
particular contract. 

On the other hand, it is clear that where the buyer of goods, not being 
entitled to have delivery, procures delivery in a manner not authorized 
by the seller, and makes payment to a person who he knows ought not, 


English case is Spargo's case (1873), 

L. R, 8 Ch. App., 407. 

* This is called an account stated : 
cf. Indian Limitation Act, art. 04 t 
Nahanibhai v. Nathu Blum (1883), 7 
Bom., 414; Leake on Contracts (6th cd.), 
$0 ; Laycock r. Pickles (1863), 4 11 & S., 
497; Turner v. Willis [1895], 1 K. B., 
468; He BayUy, Wwthington and Coheres 
Contract [1909], 1 Ch., 648 ; Bails v. 
Lloyd (1848), 12 Q. B., 531. Darnel, 
Chancery Practice (1901), 7fch ed., I., 418. 

4 See comment and illustrations to 
s. 62 below. 

5 Pearson v. Scott (1878), 9 Cli. D., 
198, 208. The actual point decided was 
that “the payer cannot pay the agent 
by a settlement of account, in which the 
payer himself gets the benefit of the 
payment.” 


1 Cf. 8. 62, illustration (c), below. The 
present illustration seems, to bo based on 
Bytes v. ffltti (1827), 4 Bing, 112, where 
Best, C. J., points out (a) that 0 was the 
agent of A, to receive the amount, and 
(6) that though no money was transferred 
in specie, there was an acknowledgment 
from C that the money was received. 

2 In Karipayya v. RacJiapa (1900), 

24 Bom., 493, tills was held payment 
for the purposes of the Indian Limitation 
Act, s, 20. But, of course, the debtor 
must “ prescribe or sanction ” the 
course: and so where the creditor merely 
added the amount in his accounts without 
the consent of the debtor, there was no 
payment: Kollipara Ptdlamma v. 

Maddvla Tatayya (1896), 19 Mad., 340 ; 
Narronji Bhimji v Mugnirum Chandaji 
(1880), 6 Bom. 103. The leading 
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according to the seller’s usual course of carrying on business, to have 
received payment, there is no discharge by the payment ; 4 and the 
Privy Council have hud it down in general terms that it would be pre¬ 
posterous that a person should avail himself of his own wrong against 
the other party whom he has injured, e.g., by not delivering documents 
which he ought to deliver. 1 2 

Sections''4—$, above, may be noted in connection with illustration (d) 
to the present section: if A had desired B to send a cheque, instead of a 
currency note, the mere posting of the cheque would not have been a 
discharge; for the general rule is, that a negotiable instrument taken by 
the creditor, operates as conditional payment, that is, the debt is dis¬ 
charged if the security be met at maturity, but revives if it is dis¬ 
honoured. 3 4 Sometimes the question arises whether the holder of a 
promissory note may not sue on the original consideration for which 
the promissory note was given. He can do so, provided he has not 
endorsed, or lost, or parted with the'note, under such circumstances as 
to make the debtor liable upon it, to some third person. 4 

Account stated.— Illustration (b) contains a reference to the 
important transaction known as account stated. See the footnotes to 
the illustration. 

Performance of Reciprocal Promises . 

Promisor not 51. When a contract consists of 

uXss reciprocal reciprocal promises to be simultaneously 
wUHngto^form"' 1 performed, no promisor need 6 perform his 


1 Mackenzie Dyall v. Skib Chunder 
( 1874). 12 Bong. L.R.,360. 

2 Cowasjee v. Thompson (1845), 3 
Moo.; I. A., 422. 

3 Dargamrapu Sarrapu v. Rampratajm 

(1901), 25 Mad., 580; Jarnbu Chatty v. 
Palaniappa (1902), 26 Mad., 526; 

Cullianji v. Haghowji (1904), 30 Rom., 
27, 35; cf. Kedarmal v Sumjmal (1907), 
9 Rom. L. R., 903, 911 ; Currie v. Misa 
(1875), L. R., 10 Ex., 153, 163. Leake, 
On Contracts (6th ed.), 652, whore fclio 
English authorities will ho found collect¬ 
ed, 

4 Sheikh Akbar v. Sheikh Khan (1881), 
7 Cal., 256 ; Banarsi Prasad v. Fazal 


Ahmad (1905), 28 All,, 298 ; Dargamrapu 
Sarrapu v. Rampratapu (1901), 25 Mad., 
580, 584; Yarlagadda Veera Ragavayya, 
v, Gorantla Ramayya (1905), 29 Mad., 
Ill ; Ram Sarup v. Jasodha Kunwar 
(1911), 34 All., 158, where tho authorities 
are reviewed, and Aikman, J.’s decision 
to the contrary in Parsotam Narain v. 
Taley Singh (1903), 26 All., 178, is over¬ 
ruled. 

6 Tho option of not performing tho 
contract (i.e., of declaring tho contract 
as broken), may of course not be exercised, 
and tho party may choose to do his part, 
Soollan Ghand v. Schiller (1878), 4 Cal,, 
252. But if it is exorcised, tho right to 
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prornwe unless the promisee is ready and willing 1 to 
perform his reciprocal promise. 2 


Illustrations. 

(a) A and B contract that. A shall deliver goods to B to be paid for by B on 
delivery. 

A need not deliver the goode, unless B is ready and willing to pay for the 
goods on delivery. 

B need not pay for the goods, unless A is ready and willing to deliver them 
on payment/ 1 

(ft) A and B contract that A shall deliver goods to B at a price to be paid by 
instalments, the first instalment to be paid on delivery, 

A need not; deliver, unless B is ready and willing to pay the first instalment 
on delivery. 

B need not pay the first instalment, unless A is ready and willing to deliver 
the goods on payment of the first instalment. 


COMMENT. 

Simultaneous obligations and conditions precedent.—Promise?* 
that have to be simultaneously performed may be contrasted with 
contracts where the performance by one party of his promise is a condition 
precedent for the other party performing his part. 

In delivering the judgment of the Court, Lord Mansfield expressed 
himself to the following effect:. 


compensation for the other party’s 
breach, is not thereby lost. See also 
s. 55, below, and Muthaya Manigamn y. 
Lalchi Eeddiar (1912), 24 Mad. L. J., 
433. •. ^ 

1 Aft to what constitutes being beady 
and WILLING, cf. Juggurnauth Sew Bux 
V* Ram Dyed (1883), 9 Cal., 791 ; Jivraj 
Megkji v. Poulton (1865), 2 Bom. H. C. R. 
(o. o. J. ), 253 ; Maganbhm v. Manchha- 
bhai (1886), 3 Bom. H. C. R. (o. c. j.), 
79 ; Imperial Banking and Trading Co. v. 
Atmaram (1865), 2 Bom. H. 0. R, 246; 
Imperial Banking and Trading Co. v. Pran- 
jiwandas (1865), 2 Bom. H. C. R., 258. 

2 Cf. s. 39, above. Section 51 has 
been reliod on, for holding that a buyer 


of goods may refuse to accept goods 
which are not in accordance with the 
terms of the contract, to which state 
of facts however s. 118 applies more 
directly. So in Skinner v. Jagir ( 1883), 
6 All., 139, Stuart, C. J., said : “ Where 
there is an express contract, it must 
be performed in its entirety, or nothing 
can be claimed under it; and there is 
only room for a quantum meruit claim 
when no such express contract has 
been made,” cf. S. Sabapathy Pillay 
v. Vamnahalinga, (1913), 38 Mad., 959, 
969, noted in the footnote to the word 
“ it ” in s. 54, below. 

3 Marsden v. Moore (1859), 4 H. & Nv, 
500. 
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44 There are three kinds of covenants '’ [promises, in accordance 
with the terminology of the Indian Contract Act] 

44 (1) Such as are called mutual and independent , where either 
party may recover damages from the other, for the injury 
he may have received by a breach of the covenants, in 
his favour, and where it is no excuse for the defen¬ 
dant to allege a breach of the covenants on the part of the 
plaintiff, 

44 (2) There are covenants which are conditions and dependent > 
in which the performance of one depends upon the prior 
performance of another, and, therefore, till this prior condi¬ 
tion is performed, the other party is not liable to an action 
on his covenant [s. 54]. 

v< (3) There is also a third sort of covenants, which are mutual 
conditions to be performed at the same time; and, in these, 
if one party was ready, and offered to perform his part, 
and the other neglected or refused to perform his, he who 
was ready, and offered, has fulfilled his engagement, and 
may maintain an action for the default of the other; 
though it is not certain that either is obliged to do the 
first act.” 1 

Illustrations of promises to be simultaneously performed are also 
furnished by agreements for the sale of movables, like straw, 2 or shares, 3 
or immovable property, 4 to be transferred upon payment of the price ; 
or, as it is often called, on “ cash on delivery ” terms. 5 But there may 
be cases where there is a promise to convey immediately, in consideration 
of a promise that the price will be paid in future. 6 In such cases, of 
course, the promises have not to be 44 simultaneously performed.” 


1 Jones v. BarHey (1781), 2 Doug., 
690, 691. 

2 Withers v. Reynolds (1831), 2 Barn. 
<& Ad., 882. See also Bankart v. Bourn 
(1866), L, R,» 1 C. P., 484, 

8 Imperial Banking and Trading Co. 
v. Atimram (1865), 2 Bom. H. C. R., 
246; Imperial Banking and Trading Co. 
v. Pranjiwandas (1865), 2 Bom. ET. C. R., 
258. 

4 Webb v. Macpherson (1903), 31 

Cal., 57, 63 {per Hill and Brett, JJ.), 

73 (per Lord Davey) (p. c.). 


5 Hedgers v. Jadub Lull (1889), 16 
Cal., 417. 

6 In re Brentwood Brick Coal Co. 
(1876), 4 Ch. D.. 562 : Earl of Jersey v, 
Briton Ferry (1869) L. R. 7 Eq., 409, 
413 : Winter v. Lord Anson (1823), 1 
Sim. & Sh., 434, 444; (1827), 3 Russ., 
488 ; In re Albert Assurance Co., (1870) 
li Eq., 164; Dixon v. Gayfere (1857), 
l DeJ.v & J., 655; Parrott v. Sumtland 
(1835), 3 Myl. & K., 655 ; Clarke v. Rcyle 
(1830), 3 Sim., 499. 
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Being ready and willing—The cases cited in the footnote 1 
illustrate what is being ready and willing to perform the promise of trans¬ 
ferring shares, viz., it is enough to tender transfer forms, and application 
papers, duly signed in blank, by the owner of the shares. The question 
must always be one of fact. Cf. ss. 45, 47. Moreover, to he ready and 
willing is not the same as an offer or tender. 1 * 

See also the ntfte on anticipatory breaches of contract in the 
footnote to the word “ refused ” in s. 39, above, and the case of the 
'Norway 2 cited in the comment to s. 38, above. 

The rules of “ quantum meruit/’—The notes to Cutter v. Powell 3 
in Smith’s Leading Cases treat of the subject of quantiim meruit very 
fully, and the following analysis, it is hoped, will make reference to that 
work easier. The question to be discussed is thus stated : “ In what cases 
may an action he brought? by a person who has entered into a special 
contract, against the person with whom he has contracted, while his own 
side of the contract remains unperformed,” 4 and this falls under two 
heads:— 

I.—In some cases the claim may be made on the contract itself,— 

(a) where two concurrent acts are to be done, performance or 

readiness to perform is necessary, in order to be enabled to 
claim any relief: see Introductory Note to Ch. IV. heading 
marked IV. 5 

(b) performance or averment of readiness to perform is not 

necessary,— 

(1) where the injured party cannot perform his own part 

of the contract before the other performs his part : 6 
s. 54, or 

(2) where the two promises are independent of each other. 7 


1 Shnram v. Madangopal (1903), 30 
Cal. 865 (p. 0.). 

e (1864), Brow. & Lush., Adm. Rep., 
377, 396, 409. 

a (1695), 6 T. R., 320; 2 Smith, L. C., 
I. The main portion of Crowder, J.’s 
judgment in PricJcctt v. Badger (1856), 
1 0. B. (n. s.), 296, 305, consists of 
extracts from the notes to Cutler v. Permit 
in Smith’s Leading Cases. 

* 2 Sm. L. C., 10. 

5 u When two fconcurrent acts are to 


be done, the party who sues the other 
for non-performance must aver that he 
has performed, or was ready to perform, 
his own part of the contarct ” : Motion 
v. Lamb (1797), 7. T. R, 125. 

• Morton v, Lamb (1797), 7 T. R„ 125, 
130 ; Combe v. Green (1843), 11 M. & W 
480. 

7 Five rules are given on pp. 12—16 for 
determining whether the intention of the 
parties is that tko contract should fall, 
under (a), or (1) or (2) or (b) above. 
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j[_j n 0 ther cases an action - of indebitatus assumpsit may be 

brought, 1 te., the claim is not on the contract between the 
parties, but on rights independent of contract. 

(a) A new contract may be inferred between the parties from 

their conduct, e.g., the fact that the defendant accepted 
the benefit 2 of what was done by the plaintiff, though not 
in accordance with the contract. But no such new contract 
can be inferred where, — # 

(1) the original contract itself specifically provides for the con- 

tingeney that has happened, or where,— 

(2) the defendant has not accepted the benefit of the part 

performance. 2 

(b) where services are rendered in anticipation of a special contract, 

which is, after all, not entered into, no claim for remunera- 
tion can lie. 3 

(c) where one party- lias absolutely refused to perform, or rendered 

himself incapable of performing, his part of the contract, 4 * 
the other party may rescind the contract (such refusal or 
act being equivalent to a consent to the rescission), and 
may sue immediately for compensation on a quantum 
meruit , 6 unless, — 

the refusal to perform is justified, e.g. t where a servant 
misconducts himself. 6 

52- Where the order in which reciprocal promises 
Order of perform- are to be performed is expressly fixed by 
promises. r ° cipT ° cal the contract, they shall be performed in 


1 This is explained as meaning that 
though the plaintiff has not performed his 
part of the contract, there is, nevertheless, 
in contemplation of law, a debt due from 
the defendant to the plaintiff in respect 
of what the plaintiff has done under 
the contract: 2 Sm., L. C., 17. 

3 2 Sm. L. C., 23, 25 ; Farrmvorth 
v. Garrard (1807), 1 Camp., 38. “The 
claim shall bo co-extensive with the 
benefit ” : see s. 70 above; Metcalfe v. 
Brittania (1876), 2 Q. B. D., 423. Some¬ 
times of course “ the services aTe of no 
value ”: Green v. Mules (1861), 30 L. J. 
(a. p.), 343. 


3 Harrison v. James (1862), 7 H. &N., 
804 : defendant’s son sent to board and 
lodge with plaintiff on one month’s trial, 
so that if the parties satisfied he should 
be apprenticed. The son remained above 
16 months, when the defendant removod 
him, with&ut apprenticing him : nothing 
due by way of q uantum meruit for board 
and lodging. * 

4 Called anticipatory breach, 2 Sm. 

* L. C.* 43, el seq . 

& 2 Sm. L. C., 41. 

6. So that ills dismissal cannot give rise 
to a suit for wrongful dismissal: 2 Sm. 
L. C., PP. 46—52. 
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that order; and where the order is not expressly fixed 
by the contract, they shall be performed in that order 
which the nature of the transaction requires. 

Illustrations. 

{a) A and B contract that A shall build a house for B at a fixed price. A’s 
promise to build the house must be performed before B’s promise to pay for it. 

(6) A and B contract that A shall make over his stock-in-trade to B at a 
fixed price, and 3 promises to give security for the payment of the money. A’s 
promise need not be performed until the security is given, for the nature* of the 
transaction requires that A should have security before he delivers up his stock. 

COMMENT. 

See the Introductory Note to this Chapter. 

53- When a contract contains reciprocal promises, 
Liability of party a &d one party to the contract prevents the 

preventing event on A it , 

which contract is to oilier iioih pcTionniBg lus promise,* the 
contract becomes voidable at the option of 
the party so prevented ; and he is entitled to compensation 1 2 
mom the other party for any loss which he may sustain in 
consequence of the non-performance of the contract. 2 

Illustration . 

A and B contract that B shall execute certain work for A for a thousand 
rupees. B m ready and willing to execute the work accordingly, but A prevents 
kun from doing so. Tha contract is voidable at the option of B ; and, if he elects 
to rescind it, he w ontitled to reoover from A compensation for any loss which 
ho has incurred by its non-performance. 

COMMENT. 

This section refers to the case of one of the contracting parties 
preventing the other from performing his contract. Allied to this is the 


1 Of. As'podm V. Austin (1844), 5 Q. B., 
651, 684, 685 (employor and agent). 
See comment. 

2 „Seo ss. 73, 75 below. The cTompeksa- 
tion may consist of being paid back that 
which the rescinding party has paid to 
the other party Jogmwar y, Panel- 
kauri (1870), 5 Bong. L. K,, 395. So 
wliero nothing remains to be done by a 
commission agent to entitle his commis¬ 
sion, and the principal wrongfully pre¬ 
vents him from earning his commission, 


the measure of damages is the whole 
commission ho would have earned if the 
transaction had gone through: Roberts 
v. Barnard (1884), 3 Cab. & EL, 336; 
Prkkell v. Badger (185(1), 1 0. B. {% &.), 
296, 308 (per Willea, J.). If there are any 
chances, these may have to be allowed 
for: InchbaM v. Western Neily/icrvy 
Coffee Co. (1864), 17 0. B. (a. s.) 7 733. 

comment to s. 53, under the heading 
'‘compensation.” 
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case recently decided by the Privy Council * 1 where the contract was for 
the transfer of a mortgage-decree from the decree-holders to the promisee 
for a consideration. The decree-holder allowed the decree to be barred 
by limitation, and then sued for specific performance. It was held by the 
Privy Council that what the plaintiffs had agreed to assign to the defen¬ 
dant was a decree capable of execution ; that, until assignment, there was 
an obligation on the plaintiffs, as vendors, to keep the decree alive ; 
and that, therefore, when the decree became barred by limitation, the 
plaintiffs were asking for specific performance by the defendant of an 
agreement which they were themselves unable to perform, and no such 
relief could be granted. 1 

Distinction between (a) disabling oneself, (6) preventing the 
other party, and (c) being prevented from performing.—The dis- 
tinction between s. 39 (which refers to a person disabling himself from 
performing his contracts) and s. 53 (which refers to preventing the other 
party from performing his promise) should be noted. Both sections must 
again, be distinguished from the rule governing cases where the reason 
why the contract cannot be performed is the act of a third party. Iu 
such cases, the questions involved include, first, whether the act 
of the third party was “ an event which the promisor could not 
prevent ” (see s. 56, paragraph 2); secondly, whether the contract 
was so absolute and unconditional, that an event of such a nature 
must leave the promisor under the necessity of compensating the 
promisee. 2 

Agency and s. 63.—The principle underlying s. 53 is frequently 
applied between principal and agent; and an agent has often been held 
entitled to claim his remuneration (by way of commission or otherwise) 
although he has not brought about any contract on behalf of his 
principal—on the ground for giving him the remuneration being that 
he has been prevented by the principal himself from completing the 
transaction : see comment to s. 219, below. 

Compensation.— With regard to the compensation mentioned in the 
section, (Jourts have also had occasion to hold that when a. person has 
promised to marry another, and breaks the promise, the aggrieved party is 
entitled to recover back ornaments or. payments made in consideration 


1 Jatimlra Nath Bam. v. Peye.r Deyr, 
DM (1916), 43 Cal., 990 (p. e.) : Woh-er- 
hamplon and Wain hall Railway Co. v. 
L. <& N.rW. Railway Co., L. K, 16 Eq., 


433 per Lord Sel borne. 

2 Cf. Budget.1 v. Binni nylon [1891J, 

1 Q. B., 35 ; O’Neil v. Armstrong ti- Co. 

[1895], 2 Q, B., 70, 418. 
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of the expected marriage, 1 and may also, of cours^ claim compensation 
for the breach of the promise to marry, 2 See also*#. 75, below, and 
the footnote to the word “ compensation 5 * in s. 53. \ 

V * 

% 

Where concurrence of both parties necessary.— The section 
refers to one party preventing the other from performing lAs promise. 
The performance by the one party may consist in doing something for which, 
the concurrence of the other party is necessary: e.g. P where a machine is 
sold on condition that after a fair trial, the machine should be found 
capable of digging a certain quantity,—-should the purchaser not give 
the machine a fair trial, but only a partial trial, lie is responsible for 
damages. 3 “ Where,” said Lord Blackburn, £C in a written contract, 
it appears that both parties have agreed that something shall be done, 
which cannot effectually be done unless both concur in doing it, the 
construction of the contract is that each agrees to do all that is necessary 
to be done on his part for the carrying out of that thing. 5,4 And in 
such a case the distinction between ss. 39 and 53, which is alluded to in 
an earlier paragraph of the present comment, disappears. See also 
the illustrations to s. 54, below; and compare ss. 34, 38, and 67, and 
the Introductory Note to this Chapter, under the heading marked IV., 
<B) (D) and (J). 


54. When a contract consists of reciprocal promises, 
such that one of them cannot be performed, 5 
or that its performance cannot be claimed 6 
till the other has been performed, 7 and the 
promisor of the promise last mentioned 
fails to perform it, 8 such ^promisor cannot 
claim the performance of the reciprocal promise, and must 
make compensation to the other party to the contract for 


Effect of default 
as to that promise 
which should be 
first performed, in 
contract consisting 
of reciprocal pro¬ 
mises. 


1 EamhhaU v. Timmayya (1892), 16 
Born., 673- The distinction between 
a claim for marriage brokage, and a suit 
to recover moneys validly paid in regard 
to marriage, is shown in Ram Chand Sen 
v. Audaito Sen (1884), 10 Cal., 1054, and 
DhaUdas* v. Fulchand (1897), 22 Bom., 
658. 

2 Sabapathi v. Vanmahalinga (1914), 

36 Mad., 979, 970, 971. 


3 Mackay v. Dick (1881), 6 App. Gas., 
251. 

4 lb., 263, cited in Sprague v. Booth 
[1900], A. C., 570. 

5 See illustration (b) to s. 54. 

6 See illustrations (c) & (d) to «. 54. 

7 See comment to s. 53, above. 

8 Cf. SabapaUy V. Vanmahalinga 
(1914), 38 Mad., 959, 97a 971. 





s. 54.] 


PERFORMANCE OF CONTRACTS. 


237 

any loss which such, other party may sustain by the 
non-performance of the contract. 1 

Illustrations. 

(a) A hires B’s ship to take in and convey, from Calcutta to the Mauritius, 
a cargo to be provided by A, B receiving a certain freight lor ite conveyance. 
A does not provide any cargo for the ship. A cannot claim the performance of 
B’s promise, and must make compensation to B for the loss which B sustains by 
the non-performance of the contract. 

(b) A contracts with B to execute certain builder’s work for a fixed price, B 
supplying the scaffolding and timber necessary for the work. B refuses to 
furnish any scaffolding or timber, and the work cannot bo executed. A need 
not execute the work, and B is bound to make compensation to A for any less 
caused to him by the non-performance of the contract. 2 

(c) A contracts with B to deliver to him, at a specified price, certain mer¬ 
chandise ors board a ship which cannot arrive for a month, and B engages to pay 
for the merchandise within a week from the date of the contract. B does not 
pay within the week. A’s promise to deliver need not he performed, and B 
must make compensation. 

(d) A promises B to sell him one hundred hales of merchandise, to he deli¬ 
vered next day, and B promises A to pay for them within a month. A does not 
deliver according to his promise. B’s promise to pay need not he performed, and 
A must make compensation. 


COMMENT. 

If,” said Sadaaiva Aiyar, J., “ both the parties to a contract (whom 
we might call A and B) fail to perform their reciprocal promises, the one 
(A) wilfully, and the other (B) because he was not bound to fulfil ins part 
unless A had fulfilled his preliminary part, the contract itself clearly 
comes to an end by the acts of both parties A and B, except for the purpose 
of enabling the innocent party B to claim compensation from A. B, however, 
cannot claim performance of the specific obligation undertaken by A 
under the contract, after B had himself (though lawfully) put an end 
to it.” 2 This last remark of course applies only to cases where the 
contract “consists of reciprocal promises, such that one of them cannot be 
performed, or that its performance cannot be claimed, till the other kaa 
been performed ” : s. 54. 


1 Thus, the aggrieved party.may refuse 
to perform his part of the promise, and 
yet claim compensation for non-perform¬ 
ance by the other : Sabapathi v. Van- 
mahalinga (1914), 38 Mad., 959, 969. 
Cf. Fleming v. Koegkr (1878), 4 Cal., 237 


(where the contract was not grammatical 
in form : see p. 250); Simeon v. Virayya 
(1880), 9 Mad., 359. 

2 Sabapafti v. Vanrnahalinga (1914), j 

38 Mad.,. 959; illustration ( c) to s. 134, 
below. 
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55. When a party to a contract promises to do a 
certain thing at or before a specified time, 
or certain tilings at or before specified 
times, and fails to do any such thing at or 
before the specified time, the contract, or 
so much of it as has not been performed, becomes voidable 1 
at the option 2 of the promisee, if the intention of the parties 
was that time should be of the essence 3 of the contract. 

If it. was not the intention of the parties that time 
Efl«et of tuch should be of the essence 3 of the contract, 

failure when tune is 

not essential, the contract does not become voidable by the 

failure to do such thing at or before the specified time; but 
the promisee is entitled to compensation from the promisor 
for any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of the 
Effect of accept- pn&risor’s failure t0 P^ 01 ™ hl ‘s promise 
atnme P other m than at time agreed, the promisee accepts 4 
that agreed upon. performance of such promise at any time 

other than that agreed, the promisee cannot claim compel! 


1 Irrespective of the question whether is used in the sense of “ an mdispens- 
or not the property has passed to the able quality which forma a constituent 

vender of the goods under a. 78 below : element of the contract ” : so that, it 

BuUeo Dos* v. Howe (1880), (> Cal, 64 ; the stipulation that the promise should 

and the Words u so much of the contract he performed at the time fixed, were 

as has not been performed"" were coti- removed from amongst the terms 

sidered as indicating that this is the ease : making up the whole contract, then 

ib., 69 ( per Pcmtifix, J.). See also s'. 2, the contract would (without that term) 

clause (i) above. cease to bo itself, and become somo- 

- The option must- be exorcised within thing quite different. In the light of 
a reasonable time : Mnthipamamgaran this analysis of the words “ time ” and 

v. Lahku Reddiar (1912), 22 Mad. L. J. ? “ essence,the terms of s. 55 seem to 

413, 4IS, on wliich case however see be tautological. 

comment. 4 P°i' a case where there was no sub- 

3 The expression u time is of the sequent performance, and the promisee 

essence of the contract” may be ana alleged that he had kept the contract alive 

lysed as follows :—In this context even after his right to avoid the contract 

(1) “time” means a stipulation that had arisen, see Muthanjamanigaran v . 

the contract or a particular term of the Laklcu Reddiar (19T2), 22 Mad. L. J., 413, 

contract, shall bo performed at or prior referred to in the comment, 

to a fixed time; and (2) a essence " 


Effect of failure 
to perform at fixed 
time, in contract in 
which time is essen¬ 
tial. 
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sation for any loss occasioned by the non-performance of the 
promise at the time agreed, unless, at the time of such 
acceptance, he gives notice to the promisor of his intention 
*to do so. 1 

COMMENT. 

Tim© is of the essence of the contract where it appears that 
unless the contract is performed within the stipulated time, there will 
be no real performance of the contract as contemplated by the parties. 
Freqr.' ntly a day is named merely to secure performance within a 
reasonable time . 2 Even if no time is stipulated for the performance 
of the contract, it must be performed within a reasonable period. 3 And 
though time may not originally have been of the essence of the contract 
after there has been unreasonable delay, the promisee may, it would appear, 
give notice fixing a reasonable period within which the contract must be 
performed, and thereby make, in effect, time of the essence of the contract. 4 
The facts that further time was given by the venders, and that the vender 
had agreed to pay godown rent for such further time, were considered 
as showing that time was of the essence of the contract. 0 

The question whether or not time is of the essence of the 
contract frequently arises. The general rule relating to it has been 
thus indicated by Lord Justice Cairns (as he then was) : *■ The construc¬ 
tion is, and must be, in equity the same as in a Court of law. A Court of 
Equity,” he said, 6 u will indeed relieve against, and enforce, specific 
performance, notwithstanding a failure to keep the dates assigned by the 
contract, either for completion, or for the steps toward completion, if 
it can do justice between the parties, and if (as Lord Justice Turner 


1 See ;S6. 62, 63, 107 below and of. 
Webb v. Hughes (1870), L. R., 10 Eq., 
281. The remedy given by s. 107 does 
not bar the remedy under s. 55 : Buldeo 
Doss v. Howe (1880), 6 Cal, 64 ,* of. s. 121 
below. See footnote to the word 
u passes ” in s. 78, paragraph 4. 

2 Harakh Singh v. Saheb Singh (1907), 

6 Cal. L. J., 176: “ What has to be 
' ascertained is, whether in fact per¬ 
formance of the contract by one party 
was meant to depend on the other party’s 

promise being fulfilled by the day named 
therefor, or whether a day was named 
merely in order to secure performance 

within a reasonable time,” per 


Mookerjee, J. 

3 As to what is reasonable period, 
see Fakir Mahomed v. Shaik Abdulla 
(1887), 12 Bom., 058, 67:3. 

4 Compton v. Bagley [1892], 1 Ch., 313 
[per Romer, J.) ; Green v. S&vin (1879), 
13 Ch. L., 589 ; ( per Fry, J. ) ; Dadabhvy 
v. Peslonji (1893), 17 Bom., 457, 465 
(per Sargent, C. J., and Bayley, J.). Iii 
the last two cases this point was nor 
expressly decided. 

. 5 Buldeo Doss v. Jioive (1880), 6 Cal., 
64, 69 (per Pontifear, J.). 

6 Tilley v. Thomas (1867), L. R., 3 
Ch. App., 61, 67. 
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said in Roberts v. Berry, A ) there is nothing in the ‘ express stipulations 
between the parties, the nature of the property, or the surrounding cir¬ 
cumstances/ which would make it inequitable to interfere . with and 
modify the legal right. This is what is meant, and all that is meant, 
when it is said that in equity time is not of the essence of the contract. 

Of the three grounds against interference mentioned by Lord 
Justice Turner, c express stipulations 9 requires no comment. The 4 nature 
of (the property 9 is illustrated by the case of reversions, mines, or trades. 
The "surrounding circumstances ’ must depend on the facts of each 
particular case/ 9 2 

Time when of essence: Contracts to sell land— The Privy 
Council in a recent decision held 3 that s. 55 does not lay down any principle 
which differs from those which, obtain under the law of England, as regards 
contracts to sell land. “ Under that law, 9 ’ said their Lordships, 3 £C equity, 
which governs the rights of the parties in cases of specific performance of 
contracts to sell real estate, looks, not at the letter, but at the substance, of 

.the agreement, in order to ascertain whether the parties, notwithstanding 

that they named a specific time within which completion was to take 
place, really "and in substance, meant more than that it should take place 
within a reasonable time. The principle is well expressed in what Lord 
Bedesdale said in his well-known judgment in Lennon v. Napper / 
which was adopted by Knight Bruce, L. J., in Roberts v. Berry * The 
doctrine laid down in these cases, w r as again formulated by Lord Cairns 
in, Tilley v. Thomas ,® and by the House of Lords in the recent case of 
Steckney v. Keehle? Their Lordships are of opinion that this is the 
doctrine which the section of the Indian Statute adopts and embodies 
in reference to sales of land. It may be stated concisely in the language 
used by Lord Cairns in Tilley v. Thomas 99 6 [Their Lordships here 
set out the passage from Lord Justice Cairns 9 judgment, set out in the 
last paragraph, and then continue :—] “ Their Lordships will add to the 
statement just quoted, these observations. The special jurisdiction of 
equity to disregard the letter of the contract, in ascertaining what the 
parties to the contract are to be taken as really and'in substance intended, 
as regards the time of its performance, may be excluded by any plainly 
expressed stipulation. But to have this effect the language of the stipu- 


1 Robert* v. Berry (1853), 3 De G. M. cl *aq. , (r. c.). 

& G., 284; see also Patrick v. Milner 4 (1802), 2 Sell, and Lof. 082. 

(1877), 2 C. P. D , 342. 5 & (1853), 3 De G. M. & g, 284, 280. 

a See footnote (0) on p. 230. 6 (1867), L. R., 3 Ch. -App, 61. 

8 Jamshed lihodaram v. Burjorji 7 8 [1915], A. C. 386. 

Dhunjibhai (1915), 40 Bom., 289, 297, 
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lation must show that the intention was to make the rights of the parties 
depend on the observance of the time-limits prescribed, in a fashion which 
is unmistakable. The language will have this effect, if it plainly excludes 
the notion that these time-limits were of merely secondary importance 
in the bargain, and that to disregard them would be to disregard nothing 
that lay at its formation. Primd facie,, equity treats the importance of 
such time-limits as being subordinate to the main purpose of the parties, 
and it will enjoin specific performance notwithstanding that from the 
point of view of a Court of law the contract has not been literally performed 
by the plaintiff as regards the time-limit specified. 1 his is merely an 
illustration of the general principle of disregarding the letter for the 
substance which Courts of equity apply, when, for instance, they decree 
specific performance with compensation for a non-essential deficiency 
in subject-matter. 

“ But equity will not assist where there has been undue delay 
on the part of one party to the contract, and the other has given him 
reasonable notice that he must complete within a definite time. Nor 
will it exercise its jurisdiction when the character of the property 
or other circumstances would render such exercise likely to result in 
injustice. In such cases, the circumstances themselves, apart from any 
question of expressed intention, exclude the jurisdiction. Equity will 
further infer an intention that time should be of the essence from what 
has passed between the parties prior to the signing of the contract. Tilley 
v. Thomas, 1 where specific performance was refused, illustrates this class 
of transaction. But in such a case the intention must appear from what 
has passed prior to the contract, the construction of which cannot be 
affected in the contemplation of equity by what takes place after it has 
once been entered into.” * 

The following considerations are generally deemed relevant in deter¬ 
mining the question whether time is of the essence of the contract: 

(1) In regard to contracts for the sale 8 of land, the stipulation that 
the conveyance shall be completed within a definite period is 
not considered essential, inasmuch as frequently much time 
is spent in investigating the title of the seller, in preparing 
and executing the deed, &c. 4 

•» (1867), L. R„ 3 Ch. App., 61. 

a Jamshed Khodaram v. Burjorji Dhun- 
jibhai (1915). 40 Bom. 289, 297—299. 

3 lb. 297, et sty. 

4 Even in such contracts tho Common 
Law Courts insisted upon the contract 

T, TCA 


being strictly carried out within tho 
time fixed. But. Courts of Equity 
generally relieved: Noble v. Edwardea 
(1377), 5 Ch. D., 378 ; Parkin v. Thorold 
(1852), 16 Beav., 59. 

16 1 
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(2) Iti mercantile and especially in shipping contracts time is usually 

considered essential; as “merchants are not in the habit of 
placing upon their contracts stipulations to which they do not 
attach some value and importance.” 1 

(3) In a sale of chattels, time is not of the essence of the contract, 2 

unless it is made so by express agreement: s. 121, below. 

(4) Instant payment of the price on each delivery is not as a rule 

of the essence of the contract.® See also s. 121, below. 

Extension of time. —Where time is of the essence of the contract, 
“ a mere extension of the time and nothing more, is only waiver to the 
extent of substituting the extended time for the original time, and not 
an utter destruction of the essential character of the time. 1 * 

Excuse for delay. —Conversely, where there is some cause which 
furnishes a proper excuse for delay in the performance of the contract, 
.and the excuse lasts for a considerable time, then “ after a reasonable 
time it relieves the parties, the contract being altogether executory, from 
the performance of it,” 5 * see also s. 56, below. 

Remedies available under s. 56.— The remedies (and legal effects) 
mentioned in s. 55 are as follows :— 

I.—If time is of the essence of the contract 

'the contract, or so much of 

(1) on failure to perform at or j 


before the specified time,- 


it as is unperformed, becomes 
voidable, at the option of the 
promisee; 


the promisee cannot claim 
compensation for loss occa¬ 
sioned by non-performance at 
the time agreed, unless he 
gives notice. 


II 


(2) on (i) failure to perform at/ 
or before the specified 
time and,— 

(ii) acceptance by the pro¬ 
misee of performance 
at any time other 
than that agreed,— 

_If time is not of the essence of the contract,-— 

r(1) the contract does not 
on failure to perform at the\ j become voidable ; but 
specified time,— J 1(2) the promisee is entitled to 

compensation. 


1 Bowes v. Shand (1877), 2 A. 0., 457, 
463. See the comment to s. 2, above, under 
the heading u Mercantile contracts.” 

* See, e. g., Jamshed Khodaram v. 
Jiurjorji Dhunjibhm (1915), 40 Bom., 
289 (r. a). 

8 Sodkm Chund v. Schiller (1878), 4 


Cal., 252, 257. 

4 Barclay v. Messenger (1873), 43 L. J. 
(OH.), 449,456 {per Jessel, M. R.); followed 
Haji fakir Mahomed v. Shaik Abdulla 
(1887), 12 Bora., 658, 672 (^r Farrau, J.). 

5 Geipel v. Smith (1872), L. R>, 7 Q. B.* 
404, 412 (per Blackburn, J.). 








s. 55.] PERFORMANCE OF CONTRACTS/ 243 

It wiH be observed, therefore, that the section contemplates, and 
provides for, two sets of circumstances in regard to cases in which time is 
of the essence of the contract (besides a third where time is not of the 
essence). Of the first two, one is where there has been failure to perform 
lit the specified time and nothing more; and the other, where after such 
failure, the promisee has accepted performance at a time other than that 
agreed. But the section does not provide for the many other sets of 
■circumstances that may present themselves before the Court. 

Thus in Miit}imja?miiigaru v. Lahku 1 there was a contract for the 
delivery of cptton on the 20tb of July; and time was held to be of the 
■essence v of the contract. The goods were not delivered on that date. 
But on the 4th September the purchaser wrote, intimating that if the 
seller failed to deliver the cotton within one week after the date of the 
letter^, he would be liable for the loss that; might befall the purchaser 
according to the market-rate on 4th September. The defendant took 
ho'notice of the letter, A similar letter was written on the 3rd October. 
In ttae suit damages . were demanded according to the market-rate 

in Octobeh 

^ * . % 

'■m * ■!/ . \ % *., ' ’ ■ 

v * ' The decision given by the Court was that damages should bo assessed 
by reference to the market-rate on the 20th of July, and not (as claimed) 
in October. It is submitted, with the utmost deference, that though the 
decision may be correct, some part of the reasoning of their Lordships 
(for the reasons indicated in the next following paragraphs,) deserves 
re-consideration, The judgments are examined in detail as they raise 
several novel and interesting points. 

Can promisee prolong period for performance without 
consent of promisor ?—Sir C. Arnold White, C. J,, explained the 
remedy given by s. 55 by saying that under it a party to a contract where 
time is of the essence of the contract, may say, if he is sued upon it; 
45 Time is of the essence of the contract; you have failed to comply with 
the stipulation as to time : I repudiate the contract. 3 It does not, 
continued the learned Chief Justice, “ enable the promisee to say, ‘ I elect 
to keep alive this broken contract, in the hope that I may hereafter recover 
heavier damages for the breach of the contract. 3 53 With all respect, v 
it may be pointed out that the section does not say that where time is 
of the essence of the contract, after the expiration of the time, the contract 
becomes void. On the contrary, it expressly gives to the promisee the 
•option of avoiding it, implying that the promisee may elect not to avoid 


1 (1912), 22 Mad. L. J., 413. 
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it. The promisee may exercise his option in either way, without assign¬ 
ing any reason. 

“ Mr. Seshagiri Iyer contends,” the judgment proceeds, “ that the 
only wav by which a promisor, who had broken his stipulation as to 
time, could protect himself, if the promisee did not avoid the contract, 
would be to give notice that the contract was at an end. It seems 
altogether unreasonable to place any such obligation on a promisee when 
ex concerns the contract has been broken with reference to a matter 
which goes to the root of the contract.” But is it unreasonable to. do 
so, considering that the section says that the contract is only voidable, 
and not avoided ? 1 Moreover, surely the breaker of a promise may be 
expected to take the trouble of informing the promisee of his entire 
inability to perform his contract. 

The next point mentioned by the Chief Justice is rather against 
the view expressed by him immediately before. For he says : “ The 

object of s. 55 is to protect the promisee, and is analogous to s. 39, as is 
shown by the illustrations to s. 39. This illustration is the statement 
of a case in which the promisee would be at liberty to put an end to the 
contract; so under s. 55, when a stipulation entered into by the promisor 
as to time, which is of the essence of the contract, is broken, the promisee 
is entitled to repudiate, or put an end to, or avoid the contract. No doubt,, 
s. 55 deals with the effect of a breach of a stipulation which is of the 
essence of the contract, and does not deal with the question of damages, 
but the plaintiffs would only be entitled to damages on the footing of the 
market-rate in October, on the assumption that the contract was a sub¬ 
sisting contract in October. The contract was, in this case, broken in 
July, and, in my opinion, came to an end in July, and there is no evidence 
of any agreement to extend by the parties.” It is submitted that in this* 
passage the learned Chief Justice, in effect, substitutes, for the words 411 * the 
contract becomes voidable at the option of the promisee,” the words “ the 
contract is put an end to, unless there is an agreement to extend the 
time for its performance by the parties.” 

The relevant portion of Ayiing, J.’s judgment in the same case is 
to the following effect:— 

“ The only possible basis for plaintiffs’ claim is, in fact, s. 55, which 
makes the contract, on failure of performance within the fixed time, 
voidable at the option of the promisee. It is contended by Mr. Seshagiri 
Iyer that this section confers on the promisee the discretionary right, 
although the promisee [sic, for promisor] may have broken the contract 

1 Contrast on the other hand the language of s. 50 below. 
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by non-fulfilment within the time allowed, of tacitly treating the contract 
as subsisting for as long as he likes, until it suits him to formally rescind 
it, that damages should be assessed with reference to the price at date 
of-rescission, and that the promisee may defer rescission to such a date as 
will enable him to secure the largest amount in the shape of damages. 

“ As some sort of safeguard against this being pushed to obviously 
unreasonable lengths, he admits that the promisor may put an end to the 
contract on the expiry of the fixed term, or afterwards by specifically 
stating his unwillingness to perform. 

“ Section 55 contains no suggestion of such a proviso, and one is 
■prinid facie inclined to hold that a reading of that section which requires 
such an unauthorised modification to make it reasonable and workable, 
is not the correct one. 

“ It appears to me that s. 55 read with s. 2, clause (i), means nothing 
more than this; on the promisor’s failure to perform, within the contract 
time, he (the promisor) loses the power to enforce the contract, that is, to 
claim any advantage due to himself thereunder. The promisee, on the 
other hand, has the option of enforcing it or not, as may suit him. He 1 
drops it altogether and in some cases it would be to Ms interest to do so. 
If he elects to ‘ enforce ’ it, he can only do so by suing under s. 73 for 
damages for breach; for the contract itself being for performance within a 
■date which is past, is impossible of execution .in terms. The damages for 
which he can obtain compensation under s. 73 are those ' which naturally 
arose in the usual course of things from such breach, or which the parties 
knew when they made the contract, to be likely to result from the breach 
of it,’ which cannot include any aggravation of damages caused by the 
promisee’s action or inaction subsequent to the breach.” 2 

With reference to Ayling, J.’s remarks, the following observations may 
be made 

First, it may be, that the facts of any particular case are sucli that 
the option which the injured promisee has, of either putting an end to the 
contract, or of treating it as a subsisting contract, must be expressly- 
exercised, if the contract has to be treated as subsisting; and that, by Ms 
keeping silence, the reasonable inference that the promisor may draw, 
is that the contract has been put an end to. In such a case, he certainly 
would not have the option of “ tacitly treating the contract as subsisting, 
for as long as he likes, until it suits him formally to rescind it ” ; and it 

i Some words seem to have been 2 Muthayamanigaru v. Lakku JReddiar 

accidentally omittod bore,“in the report (1912), 22 Mad. L. J., 413, 418,419. 
of his Lordship's judgment. 



246 


THE INDIAN CONTRACT ACT. 


[Ch. IV. 


may be admitted (but merely for the purposes of the argument) that 
in the particular circumstances of the case, the Court could consider 
that the conduct of the promisee amounted to an election to rescind the 
contract, rather than an election not to rescind it. Yet, the words of the 
section are, that he has an option, and to say that in all cases the contract 
is at an end, if it is not performed on the due date when time is of the 
essence of the contract, is, it is submitted, to disregard the terms of the 
section. 

Secondly, with reference to the Vakil's submission that the promisor 
may put an end to the contract either on expiry of the fixed time, or 
afterwards, Ayling, J., suggested that as there is no such proviso in 
s. 55, it ought not to be so construed as to require that the proviso- 
should be read in. But is bis Lordship's suggestion of great force in view 
of the well-recognized rules relating even to anticipatory breaches of 
contract ?—under which rules, the promisee has the option of consider¬ 
ing the contract to subsist, and to treat the anticipatory breach as 
a mere nullity. 1 

Thirdly , Ayling, J., considers that if the promisee elects to 56 enforce 
the contract, he can do so only by suing for damages, for the contract 
itself, being for performance within a date which is past, is impossible 
of execution in terms. It is submitted, however, that to sue for damages 
is not “ enforcing ,T the contract. 

This view' of the section would reduce the option to a nullity—for 
the option, as explained by Ayling, J., would be an option either to give 
up his claim for damages, or to claim them: such an option always exists 
wherever there is a breach of contract: it really is no option. The 
option contemplated in s. 55, it is submitted, must refer to the right 
either to consider the contract as subsisting, or to say that the contract 
is at an end: by exercising the option in the former way, the promisee 
says : “ though I was entitled to the performance of the contract on the 
due date, and am entitled to refuse to accept performance at any time 
other than that agreed (see the third paragraph of s. 55), yet I am 
walling, if the promise is performed even now, after expiry of the due 
date, to accept it." If, on the other hand, the option is exercised in the 
other way, the promisee says : “ You are no longer entitled to offer ta 
perform the contract: now, I will neither enforce, nor accept, its per¬ 
formance, but am entitled to compensation for your breach." Com¬ 
pare and contrast the language of the second paragraph of s. 56, below. 

1 See comment to s. 39, above, paragraph ( d) under heading “refusal 
to perform.” 
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It may be that the learned judges felt that the plaintiff in Muthaya- 
manigaru’s ease 1 hod acted rather sharply, and did not deserve higher 
damages than they ultimately awarded. It is also possible that the 
real difficulty in the case arose from the fact that it was (perhaps wrongly) 
held that time was of the essence of the contract. For, it is difficult to 
imagine, that time should have been of the essence of the contract in a case 
where it proved to be to the advantage of the promisee to extend 
the time for its performance. It may also be observed that the pro¬ 
misee must exercise his option (of avoiding the contract or not doing so) 
within a reasonable time. * 

For the reasons stated above, it is submitted that the learned judges 
were not justified in holding that the contract-was no more subsisting after 
the 20th of July. But their Lordships’ decision can, and, it is submitted, 
ought to, be supported rather on the basis, that, in the circumstances, it 
had been made clear to the plaintiff that the defendant was unable to 
perforin the contract, and consequently under the explanation to s. 73, 
it was the plaintiff’s duty to avail himself of all means that existed of 
remedying the inconvenience caused by the non-performance of the 
contract. As the goods were obviously such as could have been pur¬ 
chased in the market, the market-rate on the 20th of July may have been 
adopted as a measure of damages : see, however, the comment to s. 73, 
belo w. Moreover, the plaintiff himself in his earlier letter claimed damages 
on the basis of the market-rate on the 4th of September ; but in his suit 
claimed damages on the basis of the market-rate in October. It is evident 
that the plaintiff did not wish to place himself in the same position in 
which he would have been, had the contract been performed, still less to 
substitute some less . favourable state of circumstances : he , was really 
exploiting the circumstance, that he had a claim for damages against an 
unfortunate promisor. 

56. An agreement to do an act impos¬ 
sible in itself is void. 

A contract 2 to do an act which, after 
the contract is made, becomes impossible, 3 
or, by reason of some event which the 


Agreement to do 
impossible act. 


Contract to do act 
afterwards becoming 
impossible or un- 
lawful. 


1 (1912), 22 Mad. L. J., 413. 

2 This paragraph was applied In Inder 
Persad v. Campbell (1881), 7 Cal., 474. 

3 Viz., it must become impossible 
otherwise than by default of the pro¬ 
misor : Morris v. Smith (1783), 3 Doug., 


279. Physical impossibility is meant (e.gr.* 
prohibition by Government of export of 
ammunition, etc., on breaking ont of war), 
bnt not mere commercial mobility to 
find freight owing to war time : Karl 
EUlinger v. Chagandas dr Co. (1915), 
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promisor could not prevent, unlawful, 1 becomes void 2 
when the act becomes impossible or unlawful. 8 

Where 4 one person has promised to do something which 

Compensation for he ox ’ r equable diligence, might 

performance of ^ct liave lmown > and which the promisee did 
known to be impos- not know to be impossible or unlawful, 

sible or Unlawful. . r 5 

such promisor must make compensation 
to such promisee for any loss which such promisee sustains 
through the non-performance of the promise. 


Illustrations. 

(a) A agrees with B to discover treasure by magio. The agreement is void. 

B 00 ? tra ££. to marr ? eanh other - the time fixed for the 

marriage, A goes mad. The oontract becomes void. 

bv theli^te ^ marr y. B ' ljcin « already married to C. and being forbidden 

sation to B Zlfl '* £ m t iBe A must make compen¬ 

sation to B for the loss caused to her by the non-performance of his promise. 


40 Bom., 301. Prohibition by the Gov¬ 
ernment to import cotton, renders a 
contract for importation of cotton, 
void under s. 56: Boggiano <fc Co, v. 
Arab Steamers Co ., Ltd. (1915), 40 
Bom., 529. Prohibition to carry on 
trade: Textile Manufacturing Co. v. 
Salomon Bros. (1915), 40 Bom., 570. 
If a decree, agroed to be transferred, 
becomos barred, it cannot be said that 
the transfer becomes impossible; but 
there is a total failure of consideration ; 
and if the decree-holder is at fault 
in lotting it get barred, he cannot 
insist on specific performance of the 
contract: Jatindm Nath Baeu v. Peytr 
Deye Debi (1916), 43 Cal,, 990, noted 
more fully in the comment to s. 53, above, 

1 See Illustration (d) to e. 56. The 
leading English case is Taylor v. 
Caldwell (1863), 3 B. & S., 826. In 
Baity v. Be Crespigny (1868), L. R., 4 Q. 
B., 180, the lessor covenanted with the 
lessee for himself and his assigns not to 
build upon a particular piece of land. 
A Railway Company acquired that land 
compulsorily, and built a station there. 


The lessor was held not liable. The 
most recent English cases are: Horlock 
v. Beal [1916], A. O., 486 (soo per Lord 
Shaw, 512—-514, and per Lord VTrenbury, 
525, 526): Leistoti Ocut Co, v, Leiston* 
Cum-Size,mil U. D. C. decided on 9th 
Juno, 1916, by the Court of Appeal, 60 
Sol. Journ., 554. 

2 Thus excusing both parties from 
performance, and giving neither party 
any claim against the other: Appleby 
v. Myers (1867), L. R., 2 0. P., 651. 

3 Cl. e. 65, below, and the Specific Relief 
Act I, of 1877, S3. 35 and 13 : a. 35 pro¬ 
vides that a contract is not wholly 
impossible of performance, because a 
portion of its subject-matter, existing 
at its date, has ceased to exist at the 
time of the performance. Compare the law 
with reference to rescission of contracts, on 
the ground of mutual mistake as to the 
existence of the subject of the contract, 
s. 20 above. See also the Transfer of 
Property Act IV. of 1882, s. 108. 

4 Cf. Index Pershad Singh v. Campbell 
(1881), 7 Cal., 475. 
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(d) A contracts to take in cargo for B at a foreign port. A’s Government 
afterwards declares war against the country in which the port is situated. The 
contract becomes void when war is declared. 

(e) A contracts to act at a theatre for six months in consideration of a sum 
paid in advance by B. On several occasions A is too ill to act. The contract 
to act on those occasions becomes void. 


COMMENT. 

Act impossible in itself The first thing one has to look to,” 
said Blackburn, J., “ is the form and nature of the contract declared 
upon.” 1 Subject to there being anything special in the form and nature 
of the contract, a normal contract does not become impossible within 
the terms of the section, when it is not impossible in itself, nor impracti¬ 
cable in the ordinary sense: as, where a person undertakes to get 
another to consent to a certain agreement, and that other refuses ; or if a 
father undertakes to get his daughter to agree to a marriage, but the 
daughter refuses; 2 or a brother agrees, but fails, to get a deed executed 
by his younger brother: ® the breach of contract is not excused by the 
section. 4 Nor is breach excused where performance is made impossible 
by the act of the promisor. 6 But, on the other hand, where a valid 
excuse (<?.</., restraint of princes) prevents the contract being performed 
during the period during which reasonably it could be required to be 
performed, there the performance of the contract becomes impossible, 
and each party has the right to say “ Our contract cannot be carried out.” 6 
The princi ple underlying the rules applicable to cases in which a contract 
has been held to determine upon the happening of some event which 
renders its performance impossible or otherwise frustrates the objects 
which the parties to the contract have in view, was recently examined 
with great care by Lord Parker, 7 


'Otipel v. Smith (1872), L. R, 7 Q. 
B., 404, 411 ; c< deolared upon ” in this 
•extract must bo understood with refer¬ 
ence to tho * 4 declaration” of the plain¬ 
tiff : in tho language of English pleading 
in those* days “ declaration plaint.” 
See also Gohuldas Madhavji v. Narrn 
Yenkvji (1889), 13 Bom., 630, 635, 640; 
Tamplin S. S. Co. v. Anglo-American 
Petroleum Products [1916], 2 A. C., 

397, 422, 423; Turner v. Goldsmith 

[1891], 1 Q- B., 544, 547. 

2 Purshotavndas Tribhomndas v. Pur - 
shotamdas Mangaldas (1896), 21 Bom., 
23. 


3 Rangasami v. Trisa Maistry (1907), 
17 Mad.' L. J., 37. 

^ ge 0 also Bombay <fe Persia 8. N. 
Co., Ltd. v. RubdUino Co., Ltd. (1889), 14 
Bom., 147. 

5 Berwick v. Smndells (1835)> 3 A. 
& E. f 868, 683. See comment to s. 39 
above. Sec also s. 67 below. 

6 Geipd v. Smith (1872), L. R., 7 
Q. B., 404, 413 (per Blackburn, J.). 

7 (F. A.) TampUn S. S. Co., Lid. v. 
Anglo Mexican Petroleum , dse. Co. [1916], 
2 A. C., 397, 422 et seq. ; see also 
Turner v. Goldsmith [1891], 1 Q. B., 
544. 
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Conditional and unconditional promises.— -The same question 
frequently assumes the form* whether the promise is conditional on 
certain circumstances continuing to exist, or whether it is unconditional, 
and irrespective of future events or conditions. Of. as. 32 and 39 above ; 
and the extracts from Bettini v. Gye 1 in the comment to s. 39. Sargent, 
C. J., considered the English authorities tearing on this view of the 
question, in Goculdas Madhavji v. Narsu Yenkuji? The point was also 
involved in the cases arising out of the postponement of the Coronation 
of the late King Edward VII. which are noted in the comment to s. 32 
above. 

It must be noted that this point arises only where the contract becomes- 
impossible 3 as distinguished from unlawful. 4 

57. Where persons reciprocally promise, firstly, to do 

Reciprocal pro certain things which aTe legal, and, secondly, 
inise to do things un d er specified circumstances, to do certain 
things illegal. other tilings which are illegal, the first set 

of promises is a contract, but the second is a void agreement. 

Illustration. 

A and B agree that A shall sell B a house for 10,000 rupees, but that, if B 
uses it as a gambling house, ho shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house and to pay 
10,000 rupees for it, is a contract. 

The second set is for an unlawful object, namely, that B may use the house 
as a gambling house, and is a void agreement. 


COMMENT. 

Analogous law. —Similarly the Specific Relief Act, s. 16, provides 
that a part of a contract which taken by itself, can and ought to be speci¬ 
fically performed, stands on a separate and independent footing from 
another part of the same contract, which cannot, or ought not to, be 
specifically performed: the Court may direct specific performance of the 
former part. See also s. 24 of the Indian Contract Act. Where, however. 


1 (1876), 1 Q. B. D., 183. 

3 (1889), 13 Bom., 630. There it was 
held that the agreement to pay Rs. 329 
per month was, in substanco, conditional 
on quarrying being allowed : the quarry¬ 
ing was prohibited by the Police, and the 
agreement was therefore held to have 


become void. 

3 See the footnote to the word ** im* 
possible M in the second paragraph of 
s. 56. 

4 Cf. Barker v. Hodgson (1814), 3- 
M* & S„ 267. 
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Alternative pro¬ 
mise, one branch 
being illegal. 


the two sets of. promises are not distinct, the whole agreement is void . 
and the conduct of the parties may indicate that the whole contract is 
indivisible. ^ See comment to s. 58, helow. 

58. In the case of an alternative promise, 
one branch of which is legal and the other 
illegal, the legal branch alone can be enforced. 

Illustration. 

A and B agree that A shall pay B 1,000 rupees, for which B shall afterwards 
deliver to A either rice or smuggled opium. 

This is a valid contract to deliver rice, and void agreement as to the opium. 

COMMENT. 

The distinction between ss. 24,57 and 58 has been thus explained » by 
reference to the illustration to s. 24 

“ Section 24.—A promises to superintend, on behalf of B, a I'V 1, 
manufacture ,f in<li 8 o, and an illegal traffic in other articles Bl«s 
pa, to A a salary ot Sir. 10,000 a year. Her., there .. a smgle 
agreement: the consideration, on the one side, tong the faym.nt . 
Kc. 10,000 and, on the other, partly the m.nufaetnre of md,^ »d 
partly an illegal traffic ; the latte, part of th.s s.ngl. eons.derauo. » 
illegal, and, therefore, the whole agreement is void. 

“ Section 57.-A promises to superintend, on behalf of B the manu¬ 
facture of indigo, for which B is to pay A a salary of Ks 5,000, and A 

further promises to superintend for B, an illegal traffic, for winch B * 
further piom F we ha ve, «o to speak, two 

to pay A a salary of Be. 10 >^ a ^ {or a lawful consideration, 

separate agreements m one : the former, being lor 

1, the manufacture of indigo, is a contract; the latter being for 
unlawful consideration, viz., an illegal traffic, is a void agreement. 

« Section 58.-A promises' to superintend on behalf of B, a ega 
manufacture of indigo, or an illegal traffic, for which B is to pay a salary 
of Rs. 10,000 a year. Here the consideration, on one side, is alterna , 
and, in so far as effect is sought to be given to the legal branch of 11 

agreement, it is good, and, therefore, a contract ; but m * ofa ^ aa e ^ 

is sought to he given to the illegal part of it, it is bad, and consequently 
void.” 2 _______ ■ : 1 •-- 

(app.), 5; Meherally v. Sakerkhanoobai 
(1905), 7 Born. L. R., 602. 
a Mad. Jur., Vni., 322. 


1 Davhteing v. Pandu (18S4), 9 Bom., 
176, where the parties had treated two 
debts as a lump sum. See also Foonoo 
v. Fyez Buk&h (1874), 15 Beng. L. R., 
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Appropriation of Payments. 

59. Where a debtor, owing several distinct 1 debts, 2 
Application of to one person, makes a payment to him, 
to y bTdisIh^gtA u either with express intimation, or under 
indicated. circumstances 3 implying that the payment 

is to be applied to the discharge of some particular debt, 
the payment, if accepted, must be applied accordingly. 

Illustrations. 

(ft) A owes B, among other debts, 1,000 rupees upon a promissory note 
‘which falls due on the first June. He owes B no other debt of that amount. On 
the first- June A pays to B 1,000 rupees. The payment is to be applied to the 
discharge of the promissory note. 

(&) A owes to B, among other debts, the sum of 567 rupees. B writes to A 
-and demands payment of this sum. A sends to B 567 rupees. This payment 
3s to be applied to the discharge of the debt of which B had demanded payment. 

COMMENT. 

See the Introductory Note to this Chapter, the heading marked V. 

After payment has once been received and appropriated to a parti¬ 
cular debt, 2 it is not in the power of either party to the transaction to 
vary the effect of the transaction by altering the appropriation in which 
both originally concurred 


60. Where the debtor has omitted to intimate and 
Application of there are no other circumstances 3 indicating 
KtSSt which debt the payment is to be applied, 
not mcheated. the creditor may apply it at his discretion 

to any lawful debt actually due and payable to him from the 


1 Distinct debts—not instalments of 
the same debt, in regard to which the 
"debtor has no right to appropriate 
payments to specific instalments named 
by him: Fazal Hmain v. Jiwan Ali 
11906], Ail. W. N., 135. 

2 L.g., revenue due for a particular 

period: Mahomedjan v. Qanga Bishun 
Singh (1910), 38 Cal, 537. Maclean, 
"C. J,, has applied sa. 59—61 to payments 


of revenue generally : Joqendra Mohuri 
v. Umci Nath (1908), 35 Cal, 636. 

3 The particular circumstances are 
considered in liameswar v. Mahomed. 
Mekdi <1898), 26 Cal, 39; Sugnut Lai 
v. Baijnath (1886), 13 Cal., 164; Bctmi 
Dluir v. Ahhay Barn [1890], All. W. N., 
62; City Discount Co. v. McLean (1874), 
L. R, 9 O. P., 692. - 
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debtor, whether its recovery is or is not barred by the law in 
force for the time being as to the limitation of suits. 

COMMENT. 

Time before which option to be exercised.— The creditor need 
not exercise the right of applying the payment to any specific debt at 
once, nor even within a reasonable time, but he may do so up to the very 
last moment—at any time prior to bringing the action, and need not 
declare his intention in express terms. 1 

Interest. —There is a practice to appropriate payments on a bond 
fust to interest and then to principal. 2 

61. Where neither party makes any appropriation, 3 
Applica tion of the payment shall be applied in discharge 

payment where ^ n „ j i , • 1 . & - 

neifcher party appro- tll& u6utS 1X1 Older 01 time, Wlietlier they 

prifttfis * 

are or are not haired by the law in force 
for the time being as to the limitation of suits. If the debts 
are of equal standing, the payment shall be applied in 
discharge of each proportionally. 

COMMENT. 

Sections 59—61 refer to the incidents of performance: see Introductory 
Note to this Chapter, heading V. 


62 . 


Effect of‘novation,® 
rescission and altera- 
tion of contract. 


If the parties to a contract agree 4 to substi¬ 
tute a new contract 6 for it, or to rescind 
or alter it, the original contract need not be 
performed. 


1 Cory Brothers <f: Co. v. Owners of 
the “ Mecca ” [1897], A. C., 286, 291 (per 
Lord Hersohell), 293, 294 (per Lord 
Macnaghten). 

8 Maharaja of Benares v. Ear Narain 
Singh (1906), 28 All., 25. Luchnieahuxir 
v. Sayod Lutfali (1871, . 8 Bong. L. R., 

110 . 

s Note that the appropriation need not 
be made expressly, but circumstances 
may indicate how it was made : cf. s. 60, 


above. 

4 Of course, whether the panics have 
so agreed, or not, is a question of fact. 

6 For which new contmct there must 
be consideration, whereas no consider¬ 
ation is necessary for the agreement to 
dispense with, remit or extend time 
under s. 63: see Davies v. Cundammi 
(1896), 19 Mad., 398. 

6 Soe Hirachand Punamchand v. 
Temple [1911], 2 K. B., 330. 
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Illustrations. 

(a) A owes money to B under a contraot. It is agreed between A, B and 0 
that B shall thenceforth accept C as his debtor, instead of A. The old debt of A 
to B is at an end, and a new debt from C to B has been contracted'. 

(h) A owes B 10,000 rupees. A enters into an arrangement with B, and 
gives B a mortgage of Ins (A’s) estate for 5;000 rupees in place of the debt of 
10,000 rupees. This is a new contract and extinguishes the old. 

(c) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees. B 
orders A to credit C with 1,000 rupees in his books, but C does not assent to the 
arrangement. B still owes C 1,000 rupees, and no new contract has been entered 
to. 

COMMENT. 

Novation.—In a “ novation,” 1 a new contraot. is substituted for 

an existing contract. The term novation is not used in the Act. “ The 

substitution of a new obligation for the old one by mutual consent is a 

species of that mode of discharging an obligation known to the Romans 

.as c novatio.’ ” 2 The definition of 4 novatio ’ in Roman law may be cited : 

* Novatio est priori# debiti in aliam obligationem, vel civilem, vel 

naturalem, transfusio atque translatio, hoc est ut cum ex prsecedente 

causa ita nova constituitur ul prior perimatur.” 3 
* 

The new contract may be between the same parties, or between 
different parties. 4 The consideration for the new contract is the dis¬ 
charge of the old contract: 5 so that the wiping out of the original 
contract is essential to novation ; 6 as well as the creation of a new valid 
contract. 7 

Transfer of actionable claim.—Where, in making the new contract, 
a new party is introduced, novation may take the form of a transfer 
of an actionable claim, as defined in the Transfer of Property Act, s. 3. 
Such a transfer must be made in accordance with ss. 130—137 of the 
said Act 

Payment by negotiable instrument.—Another form of novation 

is by giving and accepting a negotiable instrument in payment of an 
existing debt. In such a case, however, the original debt is taken to be 


1 See footnote (6) on p. 253. 

* Holland’s Jurisprudence, Ch. XII. 

3 Big. XLVL, 2 , I ; cf. Inst. III., 
29, 3. 

4 Per Lord Solbome in Scarf v. Jar dine 
(1882), 7 A. C>, 345, 351. See also 
Rayner v. Orote (1846), 15 M. & W. ? 359, 
the facts of which case are given in the 
comment* to 8. 236 below. 

5 Scarf v. Jardine (1882), 7 A. C., 345. 


a Commercial Bank v. Jones [1893], 
A. C., 313; Nadimulla v. Channappa 
(1903), 5 Bom. L. R., 617 ; Muhammad 
Shah r Sarsuli [1883], All. W. N., 254. 

7 Nundo Kishore v. Mussammat Ram- 
sookhec (1879), 5 Cal., 215; Abdul 

Kayam. v. Bahadur (1911), 14 Bom. L. R, 
26; Udho Shah v ., Him Shah (1897). 
P. R. No. 71. 
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wiped out, only conditionally—the condition being that the instrument 
is honoured in due time. It follows, therefore, that if the condition 
is not fulfilled, there may be two alternative causes of action, viz., the 
creditor may sue on the original contract, or on the note. Such an 
alternative would of course not be available where there is no liability 
prior to the making of the note. In the latter case, if the note is 
invalid, there is no cause of action. In this connection the distinction 
between liability on a bill or note, and liability on the consideration 
for which the bill or note, was given must be borne in mind. 1 See also 
the comment to s. 50, above. 

Implied rescission .—In a recent decision 2 the Calcutta High Court 
had to consider if a contract had been impliedly rescinded, and it was laid 
down that one contract is rescinded by another between the same parties, 
when the latter is inconsistent with, and renders impossible, the perform¬ 
ance of the former ; but, if, though they differ in terms, their legal effect 
is the same, the second is merely a ratification of the first, and the two 
must be construed together ; where the new contract is consistent with 
the continuance of the former one, it has no effect, unless and until it is 
performed, 3 but that where parties enter into a contract which, if valid, 
would have the effect, by implication, of rescinding a former contract, 
and it turns out that the second transaction cannot operate as the 
parties intended, it does not have the effect, by implication, of affecting 
their rights in respect to the former transaction: 4 * that where the 
question is, whether the one party is set free by the action of the other, 
the real matter for consideration is whether the acts or conduct of the 
one do or do not amount to an intimation of an intention to abandon 
and altogether to refuse performance of the contract: that the true 
question is whether the acts and conduct of the party evince an inten¬ 
tion no longer to be bound by the contract. 6 The Court requires as 


1 See Skanmugamlha Chettiar v. 
Srinivasa Aiyar (1916), 31 Mad. L. J., 
138, 144, 145. 

2 Mathura Mohan Saha v. Ram 
Kumar Saha- (1915), 43 Cal., 790; 
Raghumnll v. Luchmondas (1916), 20 Cal. 
W. N., 708, 722. 

3 Hunt v. South Eastern By, Co . (1876), 
45 L. J., C, P., 87 ; Dodd v. Churton 

[1897], 1 Q. B., 562 ; Patmore v. Colburn 

(1834), 1 Cr. M. & R., 65 : Thornhill v. 

Neats (1860), 8 C.R. (N. s.), 831, referred 
to in Mathura Mohun v. Ram Kumar 


(1915), 43 Cal. 790. 

4 Noble v. Ward (1866), 4 H. & O., 149; 
L. R., 1 Exch., 117 : Lot dem. Biddulpk 
y. Poole (1848), 11 Q. B., 713, referred to 
in Mathura Mohun v. Bant Kumar 
(1915), 43 Cal. 790. 

6 Mersey Steel and Iron Co. v. Naylor 
Benton dk Co. (1884), 9 App. Cas., 434; 
General Bill posting Co. v. Atkinson 
[1908], A. C., 118, referred to in Mathura 
Mohun Y. Ram Kumar (1915), 43 Cal.. 
790. 
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clear evidence of the waiver as of the existence of the contract itself, 
and will not act upon less. 1 

Where however the intention to substitute a new contract is frustrated 
by the fact that the new contract is a nullity, the original contract may 
be either enforceable, 2 or it may be unenforceable, because it would not 
be equitable to enforce it, or for some other reason, 3 

With Subr&mania Aiy&r, J.’s ruling that under s. 62 there must be 
a new contract (viz., an agreement with consideration) but that for the 
agreement referred to in s, 63, there need not be any consideration 4 —a 
recent decision of the Divisional Court 5 in England, may be compared. 
It was laid down by Shearman, J., that wherever the parties vary a 
material term of an existing contract, they are, in effect, entering into a 
new contract, the terms of which must be looked at in its entirety. And 
Sankey, J., said : The result of varying the terms of an existing contract 
is to produce, not the original contract with a variation, but a new and 
different contract. 

63. Every promisee may dispense with or remit, wholly 
Promisee may dk- or i* 1 P art > &© performance of the promise 
p^manoo°o£ r pro- made to him, 6 or may extend the time 7 for 
mise - such performance, 8 or may accept instead 

of it any satisfaction 9 which he thinks fit. 16 

Illustrations , 

(a) A promises to paint a picture for B. B afterwards forbids him to do 
so. A is no longer bound to perform the promise. 


1 Carolan v. Brabazon (1846), 3 J. & L., 8 Similarly, if the vendor admits that 

200, referred to in Mathura Mohun v. tender of the price would bo fruitless, 
Ram Kumar (1916), 43 Cal, 790. tender is unnecessary by the purchaser : 

a William v. Moss Empires, Ltd. Jackson v. Jacob (1837), 3 Bing. (n. o.), 

[1915], 3 K. B., 242 ; Bari Chandi Lai 869. 

v. Sheoraj Singh (1916), 39 All., 178. 7 E.g. in Textile Manufacturing Co 

»Cf. Bari Chandi Lai v. Sheoraj Singh Ltd . v. Solomon Bros. (1915), 40 Bom., 

(1916), 33 All., 178 (P. c.). See this case 570. 
more fully noted in comment to s. 41, H But sees. 135, bolow. 
above. 9 Ltaggow v. Seongall Jo Co. (1915), 

4 Davies v. Cundasami (1896), 19 31 T. L. R., 564. (Agreement to take 

Mad., 398. smaller salary.) 

5 William# v. Moss Empires, Ltd. 10 See tho Negotiable Instruments Act, 

[1915], 3. K. B., 242. The question to 1881, ss. 82, 90. Of. Rayner v. Grote 

he decided was whether the variation (1846), 15 M. & W., 359, more fully 

ought, under the Statute of Frauds, to noted in comment to s. 236, below, 

have been in writing. 
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(6) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction 
of the whole debt, 2,000 rupees paid at the time and place at which the 5,000“ 
rupees were payable. The whole debt is discharged. 

(c) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts them, 
in satisfaction of his claim on A. This payment is a discharge of the whole 
claim. 1 

( d ) A owes B, under a contract, a sum of money, the amount of which has 
not been ascertained. A, without ascertaining the amount, gives to B, and B, in 
satisfaction thereof, accepts, the sum of 2,000 rupees. This ia a discharge of the 
whole debt, whatever may be its amount. 

(e) A owes B 2,000 rupees, and is also indebted to other creditors. A 
makes an arrangement with his creditors, including B, to pay them a composi¬ 
tion 2 of eight annas in the rupee upon their respective demands. Payment 
to B of L000 rupees is a discharge of B’s demand. 

COMMENT. 

Sir Henry S. Maine 3 in enumerating the points on which the 
Indian Contract Act differs from the English law, quoted the following 
remarks of the Commissioners, which seem to have reference to the 
present section 

10. “ By the English law a promise by a creditor to give time 
for the payment of an existing debt, or the acceptance by him, in full 
satisfaction of his demand, of a smaller sum than that which is due to him, 
is not binding on him unless there has been some new consideration given 
for it, such as an undertaking to give an additional or different security, 
or to pay the debt in a manner or at a time more advantageous to the 
creditor than that originally agreed upon; 4 or unless the creditor’s 
engagement to take less than his due, or to give time, be contained in a 
composition deed or agreement entered into by the debtor with his creditors 
generally ; but a slight variation of the terms of the contract will satisfy 
these conditions. We have provided that a person, who is entitled ta 
claim performance of an engagement, may dispense with or remit such 
performance wholly or in part, or may accept in stead of it any satisfaction 
which he thinks fit.” 3 

English law compared. —The law contained in this section is, as 
stated above, materially different from the English law. Where parties 
have contracted to a certain effect, mutual rights and obligations arise. 
In England, such contractual rights cannot be altered except by a contract* 


1 See s, 41 above. 

a The word 4< composition ” was sub¬ 
stituted for “ compensation ’* by Aot XII. 
of 1891, 3. 2. 

3 See pp. 3—9, above, for the full state- 

T, ICA 


ment of Sir H. Maine. 

4 See Muthayama nigaru y. Lakb» 
Eeddiar (1912), 22 Mad. L. J., 413, which 
is considered in detail in the comment. 


17 
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viz., by an agreement for consideration. In India, the promisee may, under 
s. 63, dispense with the performance of his contractual rights, without 
consideration. 1 Thus, in England, a creditor by agreeing to accept £9 in 
discharge of a debt of £10, does not lose his right to the remaining £1, 
inasmuch as there is no consideration, for the £l being given up. 2 3 In 
India it would be different. 9 

Is consent of promisor necessary to the remission ?—A point 
of some nicety was raised in two cases decided by the Bombay and Madras 
High Courts. 4 In the case decided by the Bombay High Court, a certain 
sum was due to a Municipality from one Abaji. It was alleged that 
the performance of the promise had been “ dispensed with, or remitted, 
wholly, or in part,” on behalf of the Municipality. The question whether 
under s. 63 there was a valid dispensation or remission depended upon: 
(1) whether such dispensation or remission may be a unilateral act, or 
whether there must be a proposal to remit, accepted by the promisor; 
and (2) whether it must be for consideration or may be without it. 

It was held : (1) that the dispensation need not be for consideration 
(and as to this theie seems to be no doubt); (2) that there must be an 
agreement or an accepted proposal. 

In the Madras High Court, White, C. J., held that the i>romisee had 
no power to extend time without an agreement to which the promisor 
consented ; and Ay ling, J., held that the section deals only with concessions 
by tho promisee, and cannot be invoked to support an extension of time 
by the promisee for his own benefit. 5 

The view that there must be an accepted proposal for the case to 
-come under s. 63, has been criticised, as being unsound. 6 The reasons on 
which the decisions are baaed are examined below: it is submitted that 
the criticism against, them is not well founded. 

The section examined.—It must be admitted that the wording 
of s. 63 leaves the point in doubt. The section consists of three clauses : 
'(1) the promisee may dispense with or remit the performance; (2) he may 
extend the time ; (3) he may accept any satisfaction. With reference to 


1 And in this respect s. 63 differs from 
s. 62. Under s. 62 there is a substitution — 
each party alters his rights or obligations 
in some way,—but under g. 63 one party 
alone releases tho other from some 
obligation. Cf. Davies v. Cundasami 
<1896), 19 Mad., 398. 

* Foakes v. Beer (1884), 9 A. C., 605. 

3 Karetmpatti v. Thekku (1902), 26 


Mad., 195. 

4 Sitaram v. Trimbak Municipality 
(1903), 28 Bom., 66 ; Muthayamanigarau 
v. Lakku Beddiar (1912), 22 Mad. L. J., 
413. 

5 Muthayamanigdru v. Lakku Beddiar 
(1912), 22 Mad. L, J., 413, 414, 418. 

6 Pollock and Mulla’s. Indian Contract 
Act, 3rd od., 279*280. 
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the language of the section, three remarks may be made: (a) There is 
no explicit reference to any alteration of rights by such acts on the part of 
the promisee. ( b ) The clauses are worded as though they empowered 
the promisee to do something ; whereas they may result in a curtailment 
of the rights of the promisee, (c) The words ce dispense with or remit ” 
leave the question as to the concurrence of the other party, untouched,— 
providing neither that the two parties must agree to the dispensing, nor 
that their agreement is unnecessary. 

It has been suggested that the language of the Act is against any 
agreement being required, and that the illustrations appear rather to 
avoid the word 44 agreement/’ It is submitted, however, that the language 
of s. 63 and its illustrations is neutral, suggesting neither the one nor the 
other. And, subject to the other considerations governing the question, 
it would perhaps be reasonable to assume that the Legislature would not 
contemplate a spontaneous remission of rights on the part of the promisee : 
ordinary experience points either to there being an application by the 
promisor, which is accepted by the promisee, or some circumstances 
which make it beneficial to the promisee to extend the time. 1 So that, 
in effect, what the Legislature provides in reference to the first of the 
two hypotheses (viz., an application by the promisor) is, that the promisee 
may validly agree to a proposal for the dispensation or remission,—the 
promisee thus making a concession in favour of the promisor. But it is 
at least doubtful, whether the second of the two hypotheses (viz., where 
it is to the benefit of the promisee to have the fulfilment of the contract 
delayed) was contemplated by the Legislature. There are four other 
considerations that may be alluded to with reference to the construction 
of the section, though they take us outside its direct ambit:—• 

(1) The language of the section immediately preceding, which dis¬ 
tinctly provides for an agreement, ia quite different to that of s. 63. The 
force of this consideration is, no doubt, lessened by the fact just adverted 
to, viz., that in most cases there would be an application by the pro¬ 
misor for extension of the time. But so far as it must prevail, it tells 
against the decisions. , 

(2) In regard to the view that the section contemplates a concession 
by the promisee, and not something for his benefit, it may be observed 
that an extension of time is most frequently made after the promisor 
has failed to perform the promise at. the time agreed upon, or where 


1 As in Mutkayamanigaru v. Lakku by Sir H. S. Maine, appearing at the 
Medrfiar (1912), 22 Mad. L. J., 413. Cf. beginning of the present comment, 
tha remarks of the Commissioners cited 
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circumstances make it cleat that he will be unable to perform it In such- 
cases, after the promisor has been in default, it is reasonable to assume 
that the Legislature would lean towards the injured promisee, not the 
defaulting promisor ; and would not look with disfavour upon a provision 
by which the promisee may be saved from loss by the promisor’s breach. 
At the same time there is nothing to prevent a promisor from declaring 
that he is unable to perform his contract, and repudiating the Grecian 
gifts of the injured but seemingly magnanimous' promisee—where the 
promisee’s gifts are indeed Grecian. 1 2 The anxiety cf Ayling, J., to save 
the defaulting promisor from the necessity of having to ’‘communicate 
with the promisee, betrays, it is submitted, a heart too tender towards 
a wrong-doer. Is it too much to require a defaulting promisor to state 
definitely that he is unable to perform the contract, and to notify to 
the promisee that lie should take such steps as he can for the purpose 
of reducing the damages caused by the default- ? 

(3) Rights arising through a special formality (e.g., in England from 
a document under seal) are generally required to be varied bv means 
of. the same formality : and, if this principle (itself rather vague) can 
be extended to the present question, rights arising out of a contract must 
ordinarily be varied by the concurrence of the parties. 

(4) No person can have a benefit or a seeming benefit thrust upon 
him, a without his consent, though it is true that acceptance would 3 be- 
presumed. 4 

In conclusion, it is submitted, with respect, that none of the above- 
mentioned considerations are conclusive, and that therefore, though the 
cases referred to might have been decided otherwise, they cannot be 
considered to be erroneously decided. 


1 See footnote {1), p. 259. 

2 lu the present connection I have been 
at pains to point out that there is 
ordinarily no thrusting of a benefit upon 

the promisor: it is rather getting a 

promisor to fulfil some part of his 
contract by the lute of giving up 
another part. It would be an attempt 
to thrust a benefit only if the promisor 
insisted on performing the contract 
in spite of the promisee not desiring 
its fulfilment: and then the benefit 
would ho thrust by the promisor upon 
the promisee : not vice versa. Usually 


the question is whether tho promised is 
bound to lie satisfied with such perform¬ 
ance as remains due after the remission. 
See also the Commissioner’s remarks 
cited at the beginning of this comment. 
The Madras case is an exception in this 
respect, arising out of unusual cir¬ 
cumstances. 

3 Cf. Hardodn v. Bdilios [1901], A. C.,. 

118. 

4 Fletcher y. Fletcher (1844), 3 Hare, 
532; Xenos v. T Vickham (1867), L. 

2 H. !»., 296. 
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Consequences of 
-rescission of void¬ 
able contract. 


When a person at whose option a contract is 
voidable rescinds it, 1 the other party thereto 
need not perform any promise therein 
contained in which he is promisor. The party rescinding a 
voidable contract shall, if he have received any benefit 2 
thereunder from another party to such contract, 
restore such benefit, so far as may be, to the person 
from whom it was received. 3 


COMMENT. 

The section deals with the rescission of voidable contracts, t.e. 
with cases where the contract is so wiped out that the parties are placed 
in the position in which they would have been, had they never contracted 
at all. The case contemplated in s. 51 (see the comment thereto) is 
different. 

Principle of section.—The principle of this section—that “ no man 
can at once treat the contract as avoided by him, so as to resume the 
property which he parted with under it, and, at the same time, keep the 
money or other advantages which he has obtained under it 4 is also 
enunciated in the Transfer of Property Act, s. 35, and applies equally 
to contracts that are voidable on grounds other than those mentioned 
in the Indian Contract Act; e.g., to a mortgage executed on behalf 
■of a minor by his guardian, without obtaining the leave of the 

•Court. 6 

Another effect of the section is that a contract cannot be rescinded 
partially, for the reason mentioned in the section. The case of a rescission 
by mutual consent is of course different. 


1 See a. 66. below, for the mode of 
rescission, and see Rayner v. Groie (1846), 
15 M- & W., 359, noted in tho comment to 
8. 236, below, for a case where the person 
who has the option of rescission, does not 
rescind it, but with full knowledge of 
the facts, acts upon the contract, viz., 
^coopts performance by the other party. 

2 The word “ benefit ” is apparently 


used in s. 64 in the same sense as 
“ advantage ” in s. 65. This is pointed 
out in 8 M^l. Jur., 323. 

3 See s. 75 below. 

4 Clough v. L. N.-W. Ry- (1$*1), 
L. B., 7 Ex., 26. 

5 Sinaya Pillai v. Munisami Ayyan 
(1898), 22 Mad., 289; Tejpal v. Ganga 
(1902), 28 All., 59. 
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65. When an agreement 1 is discovered to be void, 2 
Obligation of per- or when a contract 1 becomes void, 3 any 
cmvcd h ° advant,ago person 4 who has received any advantage 5 
Ir id contraot under such. agreement or contract is bound 
that becomes void. £ 0 res tore it, or to make compensation for it, 

to the person from whom he received it. 

Illustrations. 

(а) A pays B 1,000 rupees in consideration of B’s promising to marry C, 
A’s daughter. C is dead at the time of the promise. The agreement is void, but 
B must repay A the 1,000 rupees. 

(б) A contraots with B to deliver to him 250 maunds of rice before the first 
of May. A delivers 130 maunds only before that day, and none after. B retains 
the 130 maunds after the first of May. He is bound to pay A for them. 

(c) A, a singer, contraots with B, the manager of a theatre, to sing at his 
theatre for two nights in every week during the next two inontlis, and B engages 
to pay her a hundred rupees for each night’s performance. On the sixth night, 
A wilfully absents herself from the theatre, and B, in consequence, rescinds the 
contract. B must, pay A for the five nights on which she had sung. 

(<i) A contracts to sing for B at a concert for 1,000 rupees, which are paid 
inadvanoe. A is too ill to sing. A is not bound to make compensation to B for 
the loss of the profits which B would have made if A had been ablo to sing, but 
must; refund to B the 1,000 rupees paid in advance. 

COMMENT. 

Additional illustrations are furnished by the oases of Ismail 
AllaraMiia v. Dattaraya, 6 (which is noted in the footnote to the word 
“ fact ” in s. 20, above), Textile Mannfaetumuj Co., Ltd. v. Solomon Bros., 7 
and Nissim Isaac. Belhor v. Haji Sullanali Shastary d~ Co. 9 


1 Note the antithesis between the 
agreement and contract. In the latter 
clause the agreement is initially valid, 
and so called a contract : Gulabchand 
t. Fulbai (1909), 33 Bom., 411, 416, 417. 

a E.g.y where, in consequence of the 
failure of a suit for specif!o performance, 
it is discovered that the agreement is 
void : Bassu Knar v. Dhum Singh (1883), 
11 All., 47 (p. o.). Where the contract , 
being o c a personal nature, is put an end 
to by the death of the party confided in, 
the rights already vested in tjLC deceased 
are not taken away l Stubbs v. Holyivell 
(1867), L. R, 2 Ex., 311. 

3 Cf, s. 2 (j) above : “a contract which 

ceases to be enforceable by law becomes 

void when it ceases to bo enforceable ” ; 

thus in Dhuramsey v. Ahmedbhxi (1898), 


23 Bom., 15, a lease for a year “ became 
voidf ■ by reason of the promise having 
boon burnt down. Section 56. above, 
also speaks of contracts becoming void. 

4 I.e not only a party to the con¬ 
tract, but also a stranger: Girraj Bahsh 
v. Knzi Eamidali (1886), 9 All., 340. 

6 Of course, the case is different where, 
e.g.. a contract for erection of machinery 
on certain premises is partially performed, 
and in the course of the work a fire 
destroys the promises, as well as the work, 
partly performed. In such a case no 
advantage is received under the contract: 
Appleby v. Myers (1876), L. R, 2 C. P., 
651. 

6 (1916), 40 Bom., 638. 

* (1915), 40 Bom., 570. 

3 (1915) ; 40 Bom., 11. 
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Similarly where a corporation receives money or property under an 
agreement, which turns out to be ultra vires or illegal, it is not entitled 
to retain the money. The obligation to do justice rests upon all persons, 
natural and artificial; if one obtains the money or property of others, 
without authority, the law, independently of express contract, will compel 
restitution or compensation. 1 See also the cases mentioned in the 
footnotes to the section and the comment. 

Analogous law.— The section is similar to that of the Indian Trusts 
Act, s; 84, which is set out in a later paragraph of the present comment, 
and which should be compared, as it gives more definitely the principles on 
which the Courts have been generally applying (though with some doubt 
and occasional divergence of opinion) s. 65 of the Indian Contract Act. 

Section 65 does not apply to an agreement void ab initio , as, for 
instance, to an agreement for the sale of a recommendation, nomination, 
or influence in procuring a public office. 2 3 

Difficulties in construing s. 65.— Difficulty has been felt in 
applying s. 65 of the Indian Contract Act for the reason that its operation 
is expressed to be restricted to two classes of cases, — 

(1) when an agreement is discovered to be yoid ; and 

(2) when a contract becomes void,— 

and it is not easy to determine whether or not any particular set of 
circumstances comes within either class. 

Agreement known to be void ab initio.— It seems clear that an 
agreement which was void at the time it was entered into, and was known 
to be void, can neither be discovered to be void, nor can become void ; a 
and that therefore the section does not apply to such agreements. 4 

Analogy of s. 84 of the Indian Trusts Act. — Though, however, 
the operation of s. 65 is thus restricted, the analogy of the Indian Trusts 
Act, s. 84 (which follows the English law), has been followed in the case 
of transactions other than those directly covered by the section referred 
to : that section is as follows 

84. “ When the. owner of property transfers it to another for an 

illegal purpose, and — 

(1) such purpose is not carried into execution, or 

1 Mathura Mohan Saha v. Ram Cracmft (1813), 1 M. & S., 500, which 

Kumara Saha (1915), 43 Cal., 790; is referred to in detail in Dayabhai v. 

following Chapleo v. Brunswick Building Lcikhmichand (1885), 9 Bom., 363, 364. 
Society (1881), 6 Q. B. D„ 696. 4 Cf . Dayabhai v. Lakhmichand (1885), 

2 Ledu Coachman v. lliralol Bose 9 Bom., 358, 362 ; Nathu Khan v. Stwak 

(1915), 43 Cal, 115. Koeri (1911), 15 Cal. W. N., 408. 

3 On this [joint see Thistlewood v. 
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(2) the transferor is not as guilty as the transferee, 1 or ' 1 

(3) the effect of permitting the transferee to retain the property 

might be to defeat the provisions of any law,— 

the transferee must hold the property for the benefit of the 
transferor.” 

So, money paid in consideration of an unperformed promise to do 
something illegal, may be recovered back: 2 but it cannot be recovered 
back if the illegal thing has already been given effect to. 3 A great 
number of cases have been decided in India, with reference to benami 
transactions. 4 

When s. 65 inapplicable.—Jfar the reasons already stated, 
— viz,, that inasmuch as s. 65 applies only where an agreement is 
discovered to be void or a contract becomes void-the section does not 
apply to cases, where, inasmuch as what was intended to be the record 
of the contract, was either not registered (though required by law to be 
registered) and consequently there was in the eye of the law no contract 
at all, or for some other reason, the fact that a contract had been entered 
into, and the terms of the contract, cannot be proved in Court. 5 Under 
this head fall cases where one of the parties to the contract is a muni¬ 
cipality or a limited liability company, in regard to which the Legislature 
has made special provisions, requiring that contracts hy them shall (for 
the protection of rate-payers, share-holders, etc.) act through a specified 
agency, and with the observance of specified solemnities and formalities. 6 
Where these requirements of the law are not observed, any contract 
purported to be made by the municipality or company may be void. 
What exact effect is to follow on such void transactions would primarily 
depend upon the Legislative provisions specifying the agency and 
formalities. 

Part-performance of Void Agreement.—Where such a void 
agreement has not been performed in any part, it of course is of no 

1 See also the Transfer of Property introductions. The Court nevertheless 

Act, s. 108, clause (c): the lessee has the ordered the payment back of the money, 
option of treating the lease as void if 3 Muthuraman v. Krishna (1906), 29 
the premises are destroyed by fire, etc.. Mad., 72; Hermann v. Charlesworth 
without his wrongful act or default. [1905], 2 K. B., 123. 

3 Hermann v. Charlesworth [1905], 2 4 Pitkupcrmal v. Muniandi (1908), 35 

K. B., 123, where the plaintiff paid Cal., 551 (p. c.). See also Mayne, 

moneys to a matrimoniaL agency, that Hindu Law, § 446. 

she may bo introduced to some person 5 Ardeshir v. Syed Sirdar Ali (1908), 
with tho object of being married. The 10 Bom. L. R., 1146, 1157. 
defendant alleged that he had spent 6 Young Co. v. Corporation of Koyal 
part of the moneys for bringing about Leamington Spa (18S3), 8 A. C., 517. 
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effect. 1 But where the agreement has been partly performed, the rights 
of the parties are not clear. 

On this last point, there are two conflicting decisions in India: in one 
•of which Jenkins, C. J., said that “ it was well-recognised law in England, 
that though a contract by a corporation must ordinarily be under seal, 
still, where there is that which is known as an executed consideration, 
an action will lie though this formality has not been observed.” 2 

This statement was dissented from in Tiadha Kishen v. The Municipal 
Board of Benares 3 and it is no doubt opposed to two decisions, one of them 
being of the House of Lords, 4 and to what may seem now to be the 
prevalent law in England. 5 But there are also decisions in support of the 
view expressed by Jenkins, C. J., one of them ,-Melbourne Banking 
Corporation v. Brougham*-* decision of the Privy Council on appeal 
from the Supreme Court of Victoria. 7 And it is stated by an author 
whose opinion has always carried great weight that the equity arising 
from part-performance operates against a corporation, in the same manner 

as against an individual. 8 

It therefore would seem that the Jaw in India is not free from doubt. 
In every case, of course, the Legislative enactment must first be considered. 

Limitation.-^ The cause of action for a suit under s. 65, it need hardly 
Be stated, arises when the (a) agreement is discovered to be void or (b) 
when it becomes void ; and limitation begins to run only then. 9 

The attitude of the Courts towards an illegal agreement 
is illustrated by the following remarks contained m the judgments of 
English Courts. 30 “ The money does not appear to have been actually 
paid into the defendant’s hands. In case of illegal transactions, it may 
always be stopped ‘ in transitu ’ to the person who is entitled to receive 
it If indeed, this had been a legal transaction, the money might 
perhaps have been considered as paid. But we will not assist an illegal 

Wilson v. West Hartlepool Ry. (1805), 34 
L. J. Ch., 241. The latter decision has 
boon followed in Howard v. Patent Ivory 
(1888). 38 Ch. D., 150, 163 (per Kay, J.). 
See also Bateman v. Mid Wales Ry. (1880), 
L. K., 1 C. P., 490, 511; Hart v. Hart , 
(1881), 18 Ch. D., 670. 

3 Leako on Contracts, 6th ed., 427. 

9 Basm Knar v. Dhum Singh (1883), 

11 All., 47 (p. c.). 

10 Edgar v. Fowler (1803), 3 East., 222 
(per Lord Ellenborough, C. J-). 


1 Ahmedabad Municipality v. Stile- 
manji (1903), 27 ]Join., 575. 

a Abaji Sitaram v. TrimbaJc Muni¬ 
cipality (1903), 28 Bom., 66. 

3 (1905), 27 AIL, 592. 

4 Young v. Leamington Corporation 
(1883), 8 A. O., 519; Hunt v. Wimbledon 
Board (1878), 4 C. Y. D., 48. 

6 See Eawlinson’s Municipal Corpora¬ 
tion Acts (9th ed., 1910), p. 8/. 

* (1878), 4 App. Cas., 156. 

7 The other cases are Laird v. Birken - 
.head % Co. (1859), 29 L. J., Ch., 218; 
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transaction in any respect. We leave the matter as we lincl it. and 
then the maxim applies * melior est conditio possidentis.’ We cannot 
consider this as money paid for the use of the bankrupt: no money 
has in fact been paid but only an account stated. If we were to sustain 
the plaintiff's demand, we should be compelling the execution of an 
illegal contract as if it were a legal one.” 1 

mere however, the illegal transaction has not been carried out, and 
it has wholly come to an end, Hellish, L. X, said : “ To hold that the plain¬ 
tiff is enabled to recover, does not carry out the illegal transaction, but 
the effect is to put. everybody in the same situation as they were before 
the illegal purpose is carried out; but if he waits till the illegal purpose 
is carried out, or if he seeks to enforce the illegal transaction, in neither 
case can he maintain an action. “ 

Death of party.—The allied case of a contract, which, being of a 
personal nature, is put an end to by the death of the party confided in, 
is mentioned in the footnote to the word “ void ” in s. 65. 

66. The rescission of a voidable contract may be commu¬ 

nicated or revoked in the same manner, and 

Mode of communi- . , j i 

eating or revoking su foiect to the same rules, as apply to tne 

rescission of voidable * . .. <• ,,,,, ,, „ r , 0 l 3 

contract. communication or revocation oi a proposal. 

67. If any promisee neglects or refuses to afford the 
EfDot of neglect promisor reasonable facilities 1 * * for the per- 

formance of his promise, 5 the promisor is 
facilities for perfor- excusec i W suc h neglect or refusal as to any 

mance. J 

non-performance caused thereby. 6 


1 Seo footnote (10), p. 265. 

2 Taylor v. Bowers (1876), 1 Q- R- ^ • 
291. So money can bo recovered back 
from a STAKE-HOLD er, awaiting the result 
of an illegal Wagjsb, even after the result 
of the wager has become known: Haste- 
low v. Jackson (1828), SB. So C. 7 221. 
See s. 203, below. In Read v. Anderson 
(1884), 13 Q. B. D., 779, Brett, M. R., 
in a dissenting judgment put a wager 
on the same footing as an illegal trans¬ 

action, Bowen and Fry, L JJ. y however, 

considered it merely void, and held that 

the authority to the stake-holder could 

not be withdrawn after he had under¬ 


taken liabilities. 

3 Seo ss. 3 and 5, above. 

* Vyse v. Wakefield. (1840), 0 M. k W., 
452 ; affirmed, 7M.& W., 126 ; seo also 
the footnote to the word “ promise ” in 
s. 53, above ; and the Indian Evidence 
Act, s. 106. 

5 Raymond v. Minton (1800), L R-» 1 
Ex., 244 (promise to teach an apprentice 
is conditional on apprentice being ready 
and willing to leam). 

6 'Ellen v. Topp (1851), 6 Ex., 424. 
Of. the case of Jatindra Nath Bam v. 
Peyer Deye Debi (1916), 43 Cal., 990„ 
noted in the comment to s. 53> above. 
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IUu air aliens. 

A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places in which his house requires 
repair. 

A is excused for the non-perfcrmance of the contract if it is caused by such 
neglect or refusal. 

COMMENT. 

Principle of s. 07—It is clear that where the' promisee renders it 
impossible for the other party to perform the contract, he cannot complain, 
of its non-performance ;* and, as said by Rolf, B., “in every contract by 
which a party binds himself to deliver goods or pay money to another, 
he in fact engages to do an act which he can not completely perform,* 
without the concurrence of the party to whom the delivery or the pay¬ 
ment is to be made.” * 2 

Facilities for performance: illustrations. -The facilities for the 

performance of the contract 3 referred to in s. 67., may consist of being 
given some information especially where the kS thing lies within the peculiar 
knowledge of the opposite party : ” 4 or, as in the case of an apprenticeship 
contract, the willingness on the apprentice to learn 5 and on the part of the 
master to teach. 6 There are several cases in which the principle of 
this section is recognised in regard to the contract of agency, where 
the agent is entitled to claim his remuneration notwithstanding that the 
transaction he has been employed to negotiate has not been completed 
the fault not being his. 7 See also Moon v. Guardians of Witney Union.*', 

“ It appears sufficient if the contract cannot be performed in the 
manner stipulated, though it ma} r be performed in some other manner 
not very different.” 9 


^ Beswick v. Swindells (1835). 3 A. & his commission by^ the* principal: 

E., 868 , 883; of. comment to m. 39 and Roberts v. Barnard (1884). 1 Cab. & El., 

56, above, 336. Cf. s. 219 belpw, and footnotes. 

* Star trip' v. Macdonald (1843), 6 8 (1837), 4 Bing. (n. a), 814, where 

Man. & Gr., 593 , 610. the defendants advertised for spceiflca- 

3 Cf. Addis v. Gramophone Co.'[1909], turns for a proposed-building, but refused 

A. C., 488 (manager not allowed to to go on with the work: “the arrange- 
perform Ids duties). mont that the successful contractor 

4 See footnote (4), p. 266. should pay for the quantities, must be 

* Soe footnote ( 5 ), p. 260. taken as Subject to the implied condition 

ft See footnote ( 6 ), p. 266. that the defendants should pay the 

* See, e. 17 .. Green v. Lucas (1876), 33 amount, if through their default no 

L. T., 584 . (per Earl Cairns). The contract is entered into,” said Wilde, 
injured party may become entitled to Scrjt. arg. at p. 817, andso the Court bold, 
receive the full consideration from the 0 Per Hellish, L. J., in Panama .1 dc- 
ofcher side, e.g.> if an agent has done all he graph Co. v. India Rubber Co. (1875), 

has to do but is prevented from earning L. li., 10 Ch., App., 532. 
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44 If the promisee admits that an oiler to perform would Tbe fruitless, 
■the promisor is excused for non-performance.” 1 

Similarly the promisor is excused from performance if some 
contingent event on which the contract is made to depend, is rendered 
impossible by the promisee, 2 and compliance with an agreement not to 
carry on a particular business in competition with a company is excused, 
if the company goes into liquidation. 3 

Alteration, of document, rights thereunder lost. -Besides the 
six cases mentioned in ss. 62—67 in which a contract need not be 
performed, 4 there is in England a recognised rule that if a contract in 
writing is altered in a material part 5 by the promisee without the per¬ 
mission of the promisor, the promisee is deprived of all benefit of the 
•contract 6 whether by way of claim or defence. This rule was introduced 
in England not merely because any alteration makes it difficult to discover 
wliat the original contract was, but also to deter parties from attempting 
fraud by such means; and the penalty of forfeiture is incurred, though 
the original words of the contract remain legible. 7 

The rule of English law.— In India the rule of English law has 
been introduced into the Negotiable Instruments Act, ss. 87—89, and has 
been frequently applied 8 to contracts, not contained in negotiable instru¬ 
ments ; most often in regard to bonds. In such cases when the promisee who 


1 Jackson v. Jacob (1837), 3 Bing, 
(a, c.), 869. ^ 

* Of. s. 34, above. Mackay v. Dick 
(1881), 6 App. Cas., 251, 263, 270. 

3 Be Taylor, ex jxirte Nowell [1910], 1 
K. B., 562: Measures Brothers , Ltd. v. 
Measures [1910], 2 Ch., 248. 

4 Sonic of the ways in which a contract 
may bo discharged may lie enumerated: 
viz., by (i) arbitration and award, 
•(ii) composition, (iii) ©stopped, (iv) insol¬ 
vency, (v) merger, (vi) offer to perform, 
•(vu) payment, (viii) performance, (ix) set¬ 
off and counterclaim, (x) exorcise of right 
to avoid, (xi) Act of the Legislature, 

(xii) rescission, (xiii) release, (xiv) nova¬ 
tion, (xv) alteration in written contract 

by party. 

* The alterations must be material: 
not, for instance, additions of what is 

already implied, and is superfluous, 
e.g.y adding the words “ on demand ” to 
jsl promissory note: Aldous v. Cornwell 


(1868), L. B,, 3 Q. B., 573 ; nor correction 
of a clerical error: Waugh v. Bussell 
(1814), 5 Taunt., 707. 

6 Though, if the particular part altered, 
is separable from another part, that 
other part may remain valid: Powell , 
v. Edmunds (1810), 12 East, 6 ; Harrison 
v. Seymour (1876), L. R., 1 C. P., 518. 

7 Pigofs case (1615), 11 Co., 27a; 
Master y. Miller (1791), 1 Sin. L. 
C., 747. 

8 Though there is an obiter dictum of 
a single judge to the effect that- the rule 
of English law had been swept away by 
a. 37 of the Indian Contract Act (or if it 
is a rule of evidence, then by the Indian 
Evidence Act): Ede v. Kanto Nath (1877), 

3 Cal., 220. The remark does not 
amount to a decision, as tlio learned judge 
held that tho words written in the 
contract did not amount to u an addition 
or alteration within the rule of English 
law.” 
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has altered the bond sues on it, the main question generally is whether 
the alteration is material.* 

Two limitations to the rule may be pointed out: First where the 
altered portion is independent Of the portion sought to be enforced, 
the rule does not apply. Secondly the rule is not to the effect that by 
alteration the whole contract becomes retrospectively void: it affects 
only the f uture (not the past) operation of the contract. Hence if property 
has been leased and the lessee has taken possession, alteration of the 
lease does not divest the term granted subject to the rent reserved. 2 
Similarly where shares are sold and the transfer-deed is tampered with. 3 
The case 4 where a mortgage-deed had been altered as to the personal 
remedy, but was nevertheless allowed to be enforced so far as the security 
against the property was concerned, may be considered to fall under either 
of the two heads mentioned in this paragraph, viz., either that the altered 
portion of the deed was separable from the rest, or that the mortgage 
had already taken effect. As was stated in Pattinson v. Luckley 6 by 
Cleasby, B., “ It is impossible to say one can undo what has been done,, 
and that payments can be recovered back and that the agreement ceased 
to be operative while it was being acted on, and treated as binding by both 
parties. 1 ” 5 


1 Adding another signature as of an 
executant is material alteration ; 
Ooyunv. Dhuronidhur (1881), 7 Cal., 616 ; 
Gour Chandra Das v. Drasanm (1006), 
33 Cal., 812; but not adding signatures 
of attesting witnesses, after execution of 
a document that does not need to ' be 
attested: Kashi Nath v. Surbanand 
(1S85). 12 Cal., 317 ; Yenkatesh v. Baba 
(1890), 15 Bom., 44; Ramayyar v. 
Shutunugtim (1891), 15 Mad., 70; nor 
adding a description of property not dealt 
with in the document; Abdool IJoosem 
v. Goolam IIossein (1906), 30 Bom., 304. 
But the alteration is material if there¬ 
by more land is made to appear as having 


been hypothecated; than was really hypo- 
thecatod: Ganga Ram v. Chandan Sinyh 
(1881), 4 Ail., 62 ; or a higher rate of 
interest: Kristacharlu v. Karibatiayya 
(1885), 9 Mad., 399. 

2 'Roe v. Archbishop of York (1805), 6 
East, 86; Ward v. Lumlcy (1860), 6 
H. & K, 656. 

3 Ex parte Shaw (1877), 2 Q. B. D., 4G3. 

4 Ramasamy Kone v. Chinna Bhawani 
Ayyar (1866), 3 Mad. H. C. R., 247. 
See also Mangal Sen v. Shanlvar Sakai 
(1903), 25 All., 580 (f. b.), which contains 
very elaborate judgments, Stanley, C. J.,. 
and Bancrji, J. (Aikman, J., diss.). 

6 (1875), L. li.> 10 Exch., 330, 336. 






CHAPTER V. 


Of certain Relations resembling those created by 
Contract, (ss. 68—72). 


68. If a person, incapable of entering into a contract, 
or any one whom he is legally bound to 
support, is supplied by another person with 


Claim for neces¬ 
saries supplied to 

person incapable of . . 

contracting, or on necessaries 3 suited to his condition in life, 

his account. ,, , t h i ^ i .. 

the person who has furnished such supplies 
is entitled to be reimbursed from the property of such 
incapable person. 

Illustrations . 

(а) A supplies B, a lunatic, 2 with necessaries suitable to his condition in 
life. A is entitled to be reimbursed from B’s property. 

(б) A supplies the wife and children of B, a lunatic, with necessaries suit¬ 
able to their condition in life. A is entitled to be reimbursed from B*s property. 


COMMENT. 

Necessaries, what. —“ From the earliest time down to the present,” 
said Parke, B., 66 the word necessaries was not confined, in its strict sense, 
to such articles as were necessary to support life, but extended to articles 
fit to maintain the particular person in the state, station and degree in 
life, in which he is ; and therefore we must not take the word * necessaries 3 
in its unqualified sense, but with the qualification above pointed out; 33 
viz., u necessaries suitable to the then degree, estate and condition of the 
defendant. 3 3 3 


1 See comment, as to necessaries: 
e.g costs OF a suit for protecting the 
minor’s or lunatic’s property,: 'Watkins 
v. Dhunno Baboo (1881), 7 Cal., 140; 
but see contra: Branson v. Appasatni 
(1894), 17 Mad., 257; Venkata v. Tim- 
wayya\ 1898), 22Mad., 314 ; Kidar Nath v. 
r Ajudhia (1883), Pun j. Roe. No. 185; or 


costs for defending him in a criminal 
prosecution: Sham Char an v. Chowdry 
Debya Singh (1894), 21 Cal., 872. 

2 Or a minor: Mohan Bibi v. Dhurrno - 
das Chose (1903), 30 Cal., 593 (p. o.). 

3 Peters v. Fleming (1840), 0 M. & W.„ 
42, 46. 
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69. A person 1 who is interested 2 in the payment 3 of 
Reimbursement money 4 which another is bound 5 by law 6 
money* 801 a U( , pay by to pay, 7 and who therefore 8 pays 9 
of"which P T n t 18 entitled to be reimbursed by the 

interested. Other. 10 

Illustration . 

B holds land in Bengal, on a leas© granted by A, the zemindar. The 
revenue payable by A to the Government being in arrear, his land is advertised 
for sale by the Government. Under the revenue law, the consequence of such 
sale will be the annulment of B’s lease. B, to prevent the sale and the conse¬ 
quent annulment of his own lease, pays to the Government the sum due from 
A. A is bound to make good to B the amount so paid. 11 


1 Cf. s. 145 below, referring to a surety 
and principal debtor. 

2 If he has “ the apprehension of any 
kind of loss or inconveniency or at any 
rate of any detriment capable of being 
assessed in money/’ he is interested in 
it. See comment. 

3 Cf. Ehashyam Ayyangar, J/s re¬ 
marks in Baja of Vizianagram v. Raja 
Setruckcrla (1902), 26 Mack, 686, 693, 
694, on the meaning of the word payment 
in the analogous arts., 61, 99 of the 
Indian Limitation Act XV. of 1877, 
now Act IX. of 1908; citing Rodgers v. 
Maw. (1846), 15 M. & W., 444. 

4 Such as revenue : Baja of Viziana¬ 
gram v. Raja Setrucherla Somasekhararaz 
(1902), 26 Mad., 686, 693. 

3 1.e., either bound personally or being 
liable to pay as owner of same land, the 
liability being imposed upon the land, 
as in the illustration, and in Mothooranath 
v. Kristohimar (1878), 4 Cal., 369, 373. 

6 The liability need not arise under a 
statute : a person bound under a 
contract is bound by law r Mothooranath 
v. Kristokumar (1878), 4 Cab, 369, 373. 

7 Note that there muBfc bo a pay¬ 
ment, and this it has been hold to mean 
that the money must be paid to 
another ; and that therefore where the 
Government retained arrears of revenue 
due, s. 69 did not apply: Secretary 
of State v. Fernandez (1907), 30 Mad., 
375. 

8 jf.e., because he is interested in the 

payment, and in order to protect Jiis own 


interests,—but not otherwise: Desai v. 
Bhavabhm (1880), 4 Bom., 643; Ghedi 
Lai v. Bhagtvan Das (1888), 11 All., 234. 
The decision in Bam Tuhul v. Biseswar 
(1875), 2 I. A., 131; 23 W. K., 305; 
15 Beng. L. R., 208, was on the law 
beforo the Indian Contract Act came 
into operation, and irrespective of it. 
The real point decided appears (from 
2 I. A. at p. 142) to be that the plaintiff 
was a purchaser who claimed to have 
bis purchase-money returned to him, 
because it turned out that the vendor 
had no interest in the subject of salo: 
the subject of sale being the appellant’s 
right, title and interest in a sum of 
money deposited with the Collector: 
that title itself depended upon the 
validity of a certain execution-sale, 
which was held to bo invalid. It was 
held that the plaintiff’s purehaso was a 
speculation, and that as he knew all the 
circumstances, the fact that tho specula¬ 
tion tumod out against him gave him 
no right. 

9 The payment must of course be 
bond fide : Smith v. Dinonath (1885), 
12 Cal., 213, 216 ; Desai v. Bhawabhai 
(1880), 4 Bom., 643, 652. With reference 
to what amounts to payment seo the 
comment to s. 145, below, and Putli v. 
Marimuthu (1902), 26 Mad., 322, 328. 

10 Note that s. 69 directly refers only 
to a personal liability to pay as distin¬ 
guished from a charge : seo comment. 

11 See footnote to the word “ bound ” 
in s. 69. 
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COMMENT. 

Analogous law. —Thesection lays down a wider rule than is recog¬ 
nised by the English authorities.” 1 Previous to the enactment of the 
Indian Contract Act, a voluntary payment, with the full knowledge of the 
facts, under sticli circumstances as w T ere before the Privy Council in Fatima 
Khatooft’s case, could mot be recovered back. 2 But even under the Eng¬ 
lish law, where one person is compelled to pay what another was legally 
bound to pay, the former has a right to recover the amount paid under 
compulsion.^ It is consistent with the general principle of equity, that 
those who pay legitimate demands which they are bound in some way 
or the other to meet, and have had the benefit of other people’s money 
advanced to them for that purpose, shall not retain that benefit so as,, 
in substance, to make those other people pay their debts.” 4 

Principle of sa 69 and 70.—In order to explain the broad founda¬ 
tion in equity on which ss. 69 and 70 are based, Mahmood, J., 5 referred 
to the following from Bentham’s Theory of Legislation: 

“ A surgeon has bestowed his services upon a sick man, who had lost 
his senses, and who was not in a condition to ask for assistance. A deposit¬ 
ory, though not requested to do so, has employed his labour, or has 
made pecuniary advances, for the preservation of a deposit. A man 
has exposed himself in a fixe, to save valuable property, or to rescue 
persons in danger. The effects of a passenger have been thrown over¬ 
board to lighten the ship, and to preserve the rest of the cargo. In all 
these cases, and in a thousand others, which might be cited, the laws 
ought to insure a recompense equivalent to the value of the services. 
This title to indemnity is founded upon the best reasons. Grant it, 
and he, by whom it is furnished, will still be a gainer; refuse it, and you- 
leave him, who has done the service, in a condition of loss. It is a promise 



1 Tulsa Kumvar v. Jageshur Prasad I. A., 65, 79. 


(1906), 128 All., 563, 567 j Sahra mania 3 P/mnal v. Per rand (1827), 6 B. & C., 

Iyer v. llungappa (1909), 33 Mad., 232. 439; Andrew v. St. Claves Board of 

See Ruabon, S. S. Co. v. London Assur- Works [1898], 1 Q. B., 775, 781, 782. 

a nee [1900], A. C Q; Peruvian Guano 4 Blackburn Building Society v. Gun* 
Co. v. Dreyfus Bros. & Co. [1892], liffe Brooks & Co. (1882), 22 Ch. .D., 61, 

A. C. 166, ITBw. per Lord Macnaghfcen, 71 (per Lord Selbome, delivering the 

who examines the previous English judgment of himself. Jessel, M. R., 

authorities, and criticizes them as being and Cotton, L. J.) ; In re Wrexham 

too narrow. The report of the argu- Mold db Canmh's dr., Co. [1899], 1 Ch., 

merits in Brittain v. Lloyd (1845), 14 440,451; Bannatyne v. Maclver [1906],. 

M. & W., 762 may also be consulted. 1 K. B., 103, 108. 

2 Fatima Khaloon Chmvdrani v. 5 Seth Chitoor v. Shib Lai (1892), 14 
Mahomed Jan Ghowdry (1868), 12 Moo. All., 273, 313, 314. 
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of indemnity, made beforehand, to every man who may have the power 
of rendering a burdensome service, in order that a prudent regard to his 
own personal interest may not come into opposition with his benevolence.” 

Mahmood, J., continues:—“ And then the author, 1 whilst laying 
down this general juristic foundation of the rule of equity goes on to 
say Three precautions must be observed in arranging the interest of 


the two parties 


«<« First, to prevent a hypocritical generosity from converting itself 
into tyranny, and exacting the price of a service, which 
wouid not have been accepted, had it not been supposed 


disinterested. 


'“Secondly, not to authorise a mercenary zeal to snatch rewards for 
services which the person obliged might have rendered to 
himself, or have obtained elsewhere at a less cost. 

‘“Thirdly, not to suffer a man to be overwhelmed by a crowd of 
helpers, who cannot be fully indemnified without counter¬ 
balancing by an equivalent loss the whole advantage of the 



render some necessary 

had a claim to be compensated by the owner for the trouble he had taken, 
and the owner had also a claim for any loss which had resulted from the 
interference of the negotiorum gestor. Of a similar character are the 
rights given by English law to the salvors of ships in distress, and 
recaptors of ships which have been made prize by the enemy, and to those 
who have supplied necessaries to person, who, being lunatics, or in a state 
of drunkenness, were incapable of binding themselves by contract. 

The following apposite remarks were made by Willes, J., in a case 1 
where a person claimed the funeral expenses of a lady, who was living 
apart from her husband : “ Where the deceased has a husband, the per¬ 
formance of that last act of piety and charity devolves upon him. The 
law makes that a legal duty, which the laws of nature and society make 


Hildreth’s edition, pp. 191-192. 

a Seth Chitoar v. Shib Lai (1892), 14 


1 /.e., Jeremy Bontham. 

2 Bontham’s Theory of Legislation, 


All., 279, 313, 314. 

4 Bradshaw v. Beard (1862), 12 0« B. 
(N. s.), 344, 348. 


T, ICA 


18 
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a moral duty. And, upon his default, the law obliges him to recoup 
the reasonable expenses of the person who performs it for him. I do 
not refer to the case of an executor, which stands upon a totally different 
footing. I am not, therefore, surprised to find that there are two autho¬ 
rities in this court, 1 which support this view ; and I feel no alarm that, 
this doctrine may induce a stranger to thrust himself in between husband 
and wife for the mere purpose of preventing the husband from performing 
that duty himself. Generally speaking, parties are not allowed to claim 
in respect of moneys expended for others without request. If the plaintiff 
■here had been shewn to have been guilty of any fraud, in concealing 
from the husband the fact of his wife’s death, and so preventing him from 
performing the last duty to her remains, the case would have presented 
a very different aspect. But I see no reason for imputing any such 
misconduct to the plaintiff. Therefore I think the plaintiff is entitled to 
recover the reasonable expense incurred by him in the performance 
of that duty which the defendant 'ought to have discharged, but has 
failed to discharge.” 2 

The section analysed.-—It will be observed that s. 69 provides 
for the reimbursement,— 

(1) of a person who is interested 3 in the 'payment of money,-— 

(2) by a person who is bound 4 by law to pay, 5 

Where the first person is also bound by law to pay, two possible views 
of the section have been suggested :— 

(а) that, as every one who is under a legal obligation to do a thing, 

is interested in that being done, therefore the person bound 
by law to pay money necessarily fails within (1) above ; 6 

(б) that the object of the section is not to deal with cases in which 

both persons are bound by law to pay , but only with cases 
in which the first-mentioned person without being bound 
is interested in money being paid. 7 


1 Jenkins v. Tucker (1788), 1 H. Bl.» 4 Cal., 369 ; see also as. 43 and 146, 

01; and Ambrose v. Kerrison. (1851), 10 bolow, which provide for contribution 

C. B., 776. from joint promisors and co-sureties, 

2 See footnote (4), p. 273. and the comments on those sections. 

3 See footnote to the word interested ” 7 Futleh Ali v, Gunganath (1881), 8 

in s. 69. Cal., ) 13, 116. In 8 Cal., 113, the earlier 

4 Soo footnote to tho word “ bound ” in case is not referred to ; Swamamoyee 

a. 69. . Tkbi v. Haridas Hoy (] 902), 6 Cal. W. K., 

6 The payment must be to another : 903. See also Ajodhya Singh V, Jamroo 

soo note to the word “ pay ” in s. 69. Lai (19&Q), 14 Cal. W. N., 699, whore 

t.Mdthooranatti v. Kristokumar (1878), the case in 8 Cal.,113 is not followed. 
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This question is further considered in the comment below. It is 
submitted' that the second view is not the correct one. In the majority 
of cases, however, s. 70 makes it unnecessary to consider if the second 
view can be supported. 

On the other hand it is clear that where the secondly mentioned person 
is not bound to pay, s. 69 cannot apply, 1 notwithstanding that it may 
be to his interest to pay. 2 

It is not necessary, in any case, to prove that the person paying the 
money, was compelled to pay, or that the payment was made at the 
defendant’s request. 3 

Interest in payment.—The notion, therefore, that requires to be 
examined in connection with s. 69 is, what is being “ interested in the 
payment of money” If the person paying has “the apprehension of 
any kind of loss or inconvenience, or, at any rate, any detriment, capable 
of being assessed in money,” he is interested in the payment. These 
words are Sir Fredrick Pollock’s, and have been judicially approved. 4 * 

Illustrations: interest in payment.—It has been held, for 
instance, that if the plaintiff’s movable 4 or immovable 6 property has 
been attached for revenue due from the defendant, and the plaintiS 
pays off the dues ; or, if a Hindu reversioner pays Government revenue 
in respect of the estate held by the widow (the defendant); ® or, 
Government revenue is paid by a litigant put into possession by a decree 
which is afterwards reversed in appeal, the estate being afterwards 
adjudged to the defendant; 7 or, where the plaintiff having obtained a 
decree for possession, the property is withheld from him, and he pays 
the revenue pending an appeal and second appeal, 8 in each of these 
cases the plaintiff is entitled to be re-imbursed by the defendant. And, 


1 Nawub Mir Kamaluddin v. Parlay 
Mola (1880), 6 Bom., 244; Lalta Prasad 
v. Zahuruddin (1910), 32 All., 479. 

2 Boja Sellappa v. Vridhachala (1907), 
30 Mad., 35; Subramania v. Mahalinga • 
sami (1909), 33 Mad., 41; Raghavan v. 
Alamelu (1907), 31 Mad., 35; Manindra 
v. Jamapir (1905), 32 Cal., 643. 

8 Vaihuntam Amtmngar v. Kalla -■ 
pirari Ayyangar (1900), 23 Mad., 513, 
517 ; Bhicoobai v. Hariba Raghuji (1917), 
19 Bom. L R., 650, 657. 

4 Tulsa Kunwar v, Jagsshiuar Prasad 

(1906), 28 All., 563. 

6 Subramania lycrv. Rungappa ( 1909), 


33 Mad., 232; ?:ee also Jugdeo Narain 
v. Raja Singh (1885), 15 Cal., 656. 

6 Sambasiva Aiyar v. Seethalafakmi 
Amina (1908), 19 Mad. L. J., 331. 

7 Dahshina v. Saroda (1893), 21 Cal.. 
142, 148 (p. o.), s. 69 was cited to their 
Lordships (see note of arguments, 
especially in the report in 20 I. A., 160), 
but the section is not mentioned in the 
judgment. Lord Macnaghten refers to 
the application of the principle to the 
facts of the case as being common 
justice. 

8 Chinnaswamy v. Rathnasabapathy 

(1903), 27 Mad., 338. 




276 


THE INDIAN CONTRACT ACT. 


[Ch. V. 


though a retersioner cannot voluntarily claim to redeem a mortgage, 
made the last male holder, or to institute a suit for that purpose under 
tie Transfer of Property Act, s. 91, yet where a suit is instituted by a. 
mortgagee for sale, he has a sufficient interest in the property to entitle 
him to discharge ihc mortgage to prevent the loss of the property. 1 

The rule that is applicable in the case of raising attachments before 
sale is equally applicable where a Court sale is set asidfe prior to confirm¬ 
ation. 2 3 But in such'a case the Courts have been inclined to .disallow 
the five per cent, deposit under s. 310(a) of The Civil, Procedure Code 
of 18 v 82, now 0. XXL, r. 89.® This disallowance ha» however been 
recently dissented from in Bombay, 4 > .• 

The interest in’the payment v of money niay be slight or remote. 5 
Thus, the* Existence of a religious dbligatxojn ifc sufficient to create such an 
interest, 6 and, if at the time of payment there is a question whether the 
person who pays the money is or is not owner of the property in respect 
of which the payment is made, the person paying is to be deemed^ to be 
interested in the payment. 7 Where there was merely a belief that there 
was an interest in it, the principle invoked was that “ where a payment i» 
made by one person for the benefit of another, and that other afterwards 
adopts that payment, and avails himself of it, the sum becomes money 

paid for his use.” 8 \ 

■* \ \ ■ ’■ 

From the above it is clear that a claim under s. 69 will be dis¬ 
allowed if, either—» *• 'V 

(a) the person in making the. payment was not interested in 
doing so, 0 or 


1 (Namyana) Kuttigoundan v. Mahali 
(1912), 32 Mad. L. J., .364. 

2 See footnote (8), p. 275. 

3 Buchand v. Balaram (1910), 38 Cal. 
L 6. per Jenkins, 0. J. ; Mohmdra 
Qhoekal v. Bhutan, (1910), 14 Cal. W. N., 
945, 948; Dorilal y. Patti Ram (1911), 
All. L. J., 622, 625. 

4 Bhicoobai v. llariha Raghuji (1917), 

19 Bom. JL R., 650. per Marten, «T. 

6 Smith v. Dinonath (1885), 12 Cal., 

213, 216. 

6 Vaikuntdm v. Kallapimm (1900), 23 
Mad., 61.2 (marriage expenses paid by 
mother, and olaimed from husband’s 
brother) ; same parties (1902), 26 Mad,, 


497 (ceremonies of griha pmxmam. t and 
mlhersanti); Ranganaiki v. Ramanuja 
(1911), 35 Mad,, 728. 

7 Barm Sundari v. Adhar Chundur 
(1894), 22 Cal., 29 ,* Bindubashini v. 
Harcndra (1897), 25 Cal., 305; Nobin 
Krishna v. Mon Mohun (1881), 7 Cal., 
573; Badha v. Sasti Ram (1899), 26 
Cal., 826. 

8 Nobin Krishna v. Mon Mohun 
(1881), 7 Cal, 573 (s. 69 was cited in tho 
arguments, and apparently had % been 
relied upon by the Subordinate Jud^e.). 

9 Sundar De<K.v. Bku-gwgn Das (J(908)V 

30 au , 167* \ . 0\ \\\ 
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(6) the person from whom the reimbursement is sought was not 
bound to pay. 1 

Stranger paying off debt* —A person who guarantees a debt 
without the request or knowledge of the principal debtor is not entitled 
to be indemnified under s. 145 below, nor to take the benefit of s. 69 
or 70. 2 See also comment to s. 70, below, the paragraph headed * pay¬ 
ment by stranger/’ 

Right of reimbursement: Charge on property.— Section 69 
provides for the reimbursement of “ the other ” person, who is below 
referred to as the plaintiff. The question frequently arises whether apart 
from this personal right, the plaintiff has a charge on the property, with 
reference to which the payment is made. 3 This question has to be con¬ 
sidered under several heads, depending upon whether there is an existing 
okarge for the payment of the money which has been paid off by the 
plaintiff, and whether the plaintiff must bear some relation (contractual 
or otherwise) to the other parties concerned. 

Where the act in respect of the doing of which compensation is 
sought, consists of paying off an existing chaege or a mortgage-debt, 
the Courts have not; found much difficulty in allowing the person making 
the payment, to stand in the shoes of the mortgagee, 8 and in giving him a 
charge on the property, for such portion of the amount paid, as can fairly 
be said to have been charged on the property. 4 * * * 


1 Gangad-as v. Jogendra Nath (1906), 
11 Cal. W. N., 403, 412; Roop Chanessa 
v. Bejoycha?ui Mahatab (1905), 3 Cal. 
L. J., 288. 

2 Muthu Raman v. Qhinna Villaya 

(1916), 39 Mad, 965; cf. Tangya Fala 

v. Trimbak Day a (1916), 40 Bom. 846. 

8 See Rajah of Vizianagram v. Rajah 
Set archer la (1902), 26 Mad., 686 (per 

Bhashyara Ayyangar J.) j Lomba Gomaji 
v. Visvanath Amrit Tdvankar (1S93), 

18 Bom., 86; Gokuldas Gopaldoss v. 
Rambitx Seochand (1884), L. R., 11 I. 
A., 126, 133, 134; Gangadkara v. 

Swarama (1884), 8 Mad., 246; Nilo 
Pandurang v. Rama Patloji (1884), 9 
Bom., 35; Tangya Fala v. Trimbak 
Daya (1916), 40 Bom., 646; Chama 
Swami v, Padala Anandu (1908), 31 
Mad., 439, referring to Peruvian Guano 
€o. v. Dreyfus [1892], A, C„ 166; 


Syamalarayudu v. Subbarayudu (1897), 
21 Mad., 143; Narayana Kutti Goundan 
v, Pechi Annual (1910), 22 Mad. L. J. 
364, 373, 374 ; Butler v. Rice [1910], 2 
Ch., 277 ; Ram Tuhul Singh v. Biscstcar 
(1875), 2 I. A., 131, 142; Pearce v. 
Morris (1869), L. R., 5 Ch M 227 ; Jarao 
Kurnari v. Basanta Kumar Roy (1904), 
32 Cal., 374. See also Seton on Decrees 
(6th ed ), pp. 1935, 2008 ; Lomba Gomaji 
v. Vishwanath Amrit Tdvankar (1893), 
18 Bora., 88, 91. 

4 This last reservation is for the pur¬ 
pose of providing for such a case as 
Lomba Gomajfs (1893), 18 Bora., 86, 
where the morfgago-sccurity consisted 
of other property as well as tho one in 
dispute, and the whole of the mortgage- 
debt would not have been recoverable 
by sale of the property in dispute. 
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And this doctrine has been applied by the Privy Council although 
the person paying off one of several charges-had purchased the equity 
of redemption. Their Lordships held that he must be assumed, accord¬ 
ing to the rule of justice, equity and good conscience, to have intended 
to keep the first mortgage alive, and therefore to stand in the place 
of the first mortgagee, and to retain possession against the second 
mortgagee until payment. * 1 

The rule about the assumed intention to keep the charge alive, is not 
affected by the fact that the person making the payment and buying the 
equity of redemption, is ignorant of the existence of the second mortgage 
over which he desires to have priority, by keeping alive the charge. 2 

On the question whether the rule applies where the payment has 
merely reduced the mortgage-debt without entirely wiping it out the 
judges have expressed dissentient views. 3 

An attachment, however, does not create a charge, and a person paying 
off the amount for which property is attached, and even sold, in attachment, 
is riot necessarily entitled to have a charge on the property which he 
has freed from the attachment, or the sale of which he has set aside. 4 * 

Secondly , where there was originally no charge, but where the 
payment is such that if it had not been made, the property Would have 
been liable to sale, eg., where arrears of revenue were paid off, for realizing 
which the Government might have sold the land, it has been held that the 
person making the payment obtains by operation of law, a charge upon 
the property. 6 This was held in a case where the person making the- 
payment was a co-sharer in the land, and the payment was not made 
by him voluntarily but had been realized by the Collector under the 
Revenue Recovery Act (II. of 1864) from the plaintiff’s share, after it 
had been registered as a separate estate. 

' - : «— ----r— 1 —: —y— A — V-—_*_Ll ^ 

1 GokuMos Gopaldoss v. Eambux Seo - Sqtoa on Decrees (Oth od.) pp. 1935,2008. 

chard (1884), L. R., 11 I. A!, 12 G, 133, 4 Bhicoobai v. Hariba liaghuji (1917), 

134; N’lo Pandurang v. Rama Patloji 19 Bom. L. R., 650, 657, following 
(1884), 9 Bom. 35, 39; Chama Swarni v. Krislnamamy Mudaliar v. Ofjl? Assignee 

PaMa Anandu (1908), 31 Mad., 439. of Madras (1903), 26 .Mad., 673 ; Raghu 

2 Gangadhara v. Sivarama (1884), Nath Das Y. Sunder Das KfietH (1914)/ 

8 Mad., 246. 41 L A'., 251, 254 ; JUjntd v. ■Mamcliurid 

3 Ibn liman v. Brijbhulcan Saran (1905), 29 Bonn., 405. ' 

(1904), 26 All., 407 (Stanley, C. J., and * Rajah of Vizuimigrarn - y. Rajah 

Burkitt, J., hetd that it was necessary SetracherUi Smnasekliurtrs^(lS02), 26 Mad. 
that the whole of the mortgage-money 686, whore. Bhashyam Ayyangar, £]: 
should have been paid off; Banerji, J., discusses the whole question of charges’ 
held that a charge may arise oven though with his ' usual erudition. Seo also 
only part of the rnortgago-debt has been Ghose on Mortgages, Lecture IV (4th 
discharged). See comment to s. 140, ed.), I., 110 else# Seo also Moran v. 

below, and the cases there cited. See also Mittu Bibi (1876), 2 Cal., 58; 80. 
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Thirdly , with reference to the question who is entitled to be subro¬ 
gated to the position of the mortgagee,—the right would ordinarily not 
be given to a mere officious stranger, 1 but it has been recognized in 
favour of a person who lent moneys to the mortgagor for payment off of 
the mortgage-debt, and to whom part of the property was transferred 
in consideration of that and other loans—the property having in the 
meanwhile been sold in execution of a money-decree. 2 See also the 
judgments in I bn Hasan v. Brijbhukan 3 where Banerji, J., held, in a dis¬ 
senting judgment, that a charge may arise where a person lawfully pays 
off a part only and not the whole of the mortgage-debt: the other judges 
(Stanley, C. J., and Burkitt, J.) held that unless the whole debt is paid 
off, there can neither be a charge nor rights of contribution. 

Fourthly, where the members of a. caste, numbering in all over 10,000 
persons had been sued under 0. I., r. 8 of the Civil Procedure Code, as 
the representatives of the whole caste, the Court made a decree which 
was personal in form (against every member of the caste), but the 
plaintiff was required to undertake that he would not.execute the decree 
against any individual member ef the caste, otherwise than by attaching 
the immovable property belonging to the caste collectively. 4 It is 
apprehended that in a proper case, a decree with a similar undertaking 
might be made against an individual where it is intended that the plain¬ 
tiff should have relief, but that his right to be “ reimbursed ” under 
s. 69 or to receive “compensation” under s. 70 should be restricted to 
such relief being obtained out of specific property. 


1 Chama Swami v. Padala Anandu 
(1908), 31 Mad., 439, 442. 

2 Tangya v. Trimbah (1916), 40 Bom., 
046. The facts of tho case are compli¬ 
cated, and are not quite clearly stated in 
the head-note. They are therefore set 
out chronologically below 

23rd August, 1893— Defendant 1 (mort¬ 
gagor) mortgages (i) his 'two houses , 
(ii) two lauds to one Atmaram (mort¬ 
gagee) for Ra. 2,250. 

1904—Mortgagee’s suit. 

12th Juno, 1905—Application for sale 
in mortgage-suit. 

Plaintiff obtains possession as lessee of 
tho lands from mortgagor. 

27th June, 1905—Defendant 2 (holder 
of a money-decree against tho mortgagor) 
brings tho lands to sale in execution, and 
purchases thorn himsolf for Its. 625. 

13th April, 1907 —Houses as well as 


lands brought to sale in execution of 
mortgage -decree. 

Mortgagor pays off the mortgage out 
of Rs. 2,463, being part of moneys 
borrowed from plaintiff. 

17th December, 1907—Mortgagor 
transfers'ono of the lands (half of S. N. 
172) to plaintiff in consideration of 
Rs. 4,000, viz., Rs. 2,403, already 
borrowed, and other sums borrowed. 

1908, 1911-Defendant 2 recovers 
possession of the land from the plaintiff. 

Plaintiff sues defendants for Rs. 4,000, 
personally, or by sale of tho property, 
and obtains personal decree against first 
defendant, and a charge on the lands 
for Rs. 2,463. 

3 (1904), .26 All., 407. 

4 Bhicoobai v. Hariba Raghuji (1917), 
19 Bom . L. R , 650. 
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Small Cause Court. —The question has been raised whether a 
•claim under s. 69 is ..cognizable by the Small Causes Court Act. 1 A 
Full Bench of the Calcutta High Court has answered it in the affirmati ve. 2 

70. Where a person 3 lawfully 4 does anything 5 for 6 
Obligation of another person, 7 , or delivers, anything to 
K bf non-gn^ Wm, not intending to dp so gratuitously 8 
tuitousact. and suc p other person 9 enjoys thV benefit 


1 Nath Prasad v. Baij. Nath (1880), 

3 Alt., 61. 

^ Krishna Kamini v. Gopi Mofiun 
(1888), 15 Cal,, 652. 

a B.y., a joint own or of property: 
Jaho Kzmari v. Bamnta Kumar (1904), 
32 Cal., 374. 

1 Not an illegal collection of cess: 
Demi Himatsing v. Bhavabhai (1880), 

4 Bom., 643, 653. Nor a withdrawal 
of a suit against a minor without Court 
certifying it to bo for the benefit of the 
minor i Sethumm v. Vasanta (1910), 
34 Mad., 314, 318. 

5 E.g. t pays money for another : Smith 
v. Dinonath { 1885), 12 Cal., 213, 217; 
Nath Prasad, v. Baij Nath (1880), 3 All, 
66 ; Nobin Krishna Bose v. Mon Mohun 
Bose (1881), 7 Cal., 573; or repairs a 
tank, whence contribution to the expenses 
are due : Damodara Mudaliar y. Secretary , 
of State (1894), 18 Mad., 88; or being a 
eo-sharer effects improvements on a hdt, 
in accordance with a notice from the 
Municipality, non-compliance with which 
would have entailed a liability for the 
licence to be withdrawn: Jarao Kumari 
v. Basanki Kumar Boy (1904), 32 Cal, 
374; or deposits money in Court to 
have a Court sale sot aside, under Civil 
Procedure Code, G. 21, r. 89 : Dori Lai 
v. Patti Bam (1911), 8 All. L. J., 622; 
Baluh v. Bepin (1912), 16 Cal. W. N., 
975 ; Suchand v. Balaram (1910), 38 
Cal,, 1; Bhkoobai v. Hariba Baghuji 
<1917), 19 Bom. L, B., 650. When the 
finder of goods incurs trouble and 
expense for their preservation, see 
ss. 168, 169, below, and comment thereto. 
See also s. 71, below. 

6 Jyani Begam v. Umrao Begam (1908), 


32 Bom , 612, 618. 

7 The section does not apply, where the 
payment is paid by the person for his 
own benefit: see comment. See also 
Binda v. Bhonda (1885), 7 All., 660. 
Where the pMntif|> wrongfully took 
possession of property belonging to the 
defendant, and paid the Government 
revenue for his own purposes,—it Was 
held that he could not recover back 
the payments from the dispossessed 
owner (the defendant); see also „ Desai 
y. Bhavabhai (1880), 4 Bom., 643; 
especially where money is paid against 
the wish of tho pthor party, under 
circumstances which may have resulted 
detrimentally to him it cannot be 
recovered back : Ram Tuhul v. Bisestonr 
(1875), 2 T. A., 131 ; 23 W. E„ 305 ; 
15 Ben. L. B., 208 (p. o.). As to costs of 
an appeal prosecuted by one party, but 
which enures to the benefit also of 
another, see Abdul Wahid v. Shalula 
(1893), 2l Cal., 496. 

8 The intention not to do it gratui¬ 
tously may be shown by a notice, though 
a notice is not necessary : Jarao Kurriari 
v. Basanta Kumar (1905)., 32 Cal.. 374 ; 
SqptharisM Beddiar v. Secretary of State 
(1915), 28 Mad. L. J. ? 384, 388. See also 
Bhicoobai v. Hariba Baghuji (1917), 
19 Bom. L. B., 650, 655 (where the 
plaintiff’s evidence on the point was 
accepted, and accounted sufficient). 

9 As to the case whore Both the persons 
jointly enjoy the benefit of the act, e g., 
one co-heir paying expenses of litigation, 
by wliich other co-heirs are also 
benefited, see comment, paragraph headed 
“ absence of opportunity to accept or 
reject the benefit.* 1 
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thereof , 1 the latter is bound to make compensation to the 
former in respect of, or to restore , 2 the thing so done or 
delivered . 3 

Illustrations . 

(a) A, a tradesman, leaves goods at B\s house by mistake. B treats the 
goods as his own. He is bound to pay A for them . 4 

(b) A saves B’s property from fire. A is not entitled to compensation 
from B, if the circumstances'show that he intended to aot gratuitously. 

COMMENT. 

The wide terms of a. 70 have been pointed out, and in particular 
that there are no restrictions in it either 

(a) that the act done should be necessary, from pressing emergency, 

or for the preservation of property, or 

(b) that there should be any particular relation between the parties. 6 

Application of s. 70.— It has however also been observed that 

if the section is applied—not so as to justify the officious interference of 
one man with the affairs or property of another, or to impose obligations 
in respect of services which the person sought to be charged did not wish 
to be rendered 5 —but applied with discretion, it will enable the Courts 
to do substantial justice, 6 in cases where it would be difficult to impute 
to the persons concerned, relations actually created by contract. 7 In 


1 Tulsa Ktmwar v. Jageskwar Par sad 
<1906), 28 All., 567, 570 (per Banerji, J.) 
Note that the provision about enjoying 
the benefit is contained only in s. 70, 
not in s. 69. Smith v. Dinonath (1885), 
12 Cal, 213, 217 : “ a person who enjoys 
the profits of a property burdened with 
the payment of certain taxes is surely 
benefited by one who pays those taxes 
for him.” On the question whether the 
-enjoyment of the benefit implies that tho 
person sought to bo made liable has had 
the opportunity of acoepting or rejecting 
the benefit, see comment. 

2 See illustration (6) to s. 70 ; and 
cf. the paragraph headed “ difference 
between movable and immovable 
property” in the comment. 

3 As to suits by minors instituted 
under this section in the Presidency 
Small Qausos Court, boo .he Act of that 
r £V. of 1882), s. 32. And as to 


suits against minora, soe Venkata v. 

Titnrmyya (1898), 22 Mad., 314, 316. 

4 Illustration (a) is apparently based 
on Brown v. Hodgson (1811), 4 Taunt., 
189. See comment, paragraph headed 
“ difference between movable and 
immovable property.” 

5 Damodma Mudaliar v. Secretary of 
State for India (1894), 18 Mad., 88; 
Robert Fisher v. Kamkasabapathy Muda¬ 
liar (1909), 20 Mad. L. J-, 722. 

* Sec also Lord Macnaghten’s remark 
in Dakshina v. Saroda (1893), 21 Cal., 
160 (p. a). 

7 Suchand v. Balaram (1910), 38 Cal., 
17, (per Jenkins, C. J.); oited and 
followed : Bhicoobai v. Hariba Raghuji 
(1917), 19 Bom. L. R., 650, 657, 658. 
See also Mohendra Ohosal v. Bhuban 
Mardaria (1910), 14 Cal. W. JST.* 945, 948, 
where Jenkins, C. J., used identical 
language. 
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connection with the above, and on the foundation of the rule, contained 
in ss. 69 and 70, the reader is also referred to the quotations from the 
works of Bentham and Professor Holland, and from the judgment of 
Willes, J\, in Bradshaw v. Beard 1 which are given at the commencement 
of the comment to s. 69, above. 

The section creates an obligation to compensate or to reinstate— 
between two persons who have no relation between themselves, other 
than the following:— 

(a) that one of them,— 

(1) lawfully does anything for the other, or delivers anything 

to him, 

(2) not intending to do so gratuitously; and 

(b) that the other— enjoys the benefit thereof,— 

but, “ I presume,” said Straight, J., “ that the Legislature intended some¬ 
thing when it used the word ‘ lawful/ and that it had in contemplation 
cases in which a person doing the act, held such a relation to another, 
as either directly to create, or by implication reasonably to justify, an 
inference that by some act done for another person, the party doing the 
act was entitled to look for compensation for it to the person for whom 
it was done.” This was explained by Malimood, J., as implying that a 
total stranger, without any express or implied request on behalf of a 
debtor, cannot put himself into the shoes of the creditor by the simple 
fact of paying the debts. 2 

It is submitted, however, that each case must be decided with 
reference to the very words of the sections, and tests that have been 
found useful in previous cases for deciding whether or not the sections 
applied to the facts of those cases, ought not to bo elevated to the status 
of primary rules, displacing the sections* 

Doing anything.— The section refers to doing “ anything,” 
and such acts as paying money due; or repairing or improving pro¬ 
perty, or depositing money in Court, have been held to come writhin 
its terms. 3 Where the act consists of trouble and expense incurred 
by the finder of goods in order to preserve them, as. 168 and 169 are 
applicable, and should be consulted. 

Enjoying benefit of the act.— With reference to the provision 
in s. *0, that the person sought to be made liable must have enjoyed 

1 (1862) 12 C. B. (n. s ) 344, 348. 3 See the footnote to the word “any- 

2 Chedi Lai v. Bhajwcm Das (1888), II thing” in s. 70 above. 

AH., 234, 243, 244. 
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the benefit of the act. done, the .following observations may ,be 
made :— 

(X) Interested person doing the act.—Where the person who has 
done the act, is himself interested in doing it, “he cannot be presumed 
to be doing it for another, or expecting payment ,’” l 2 and the Court will 
not, from the mere fact that the defendant has benefited by the plaintiff’s 
act, presume that the act was done for 2 the defendant, or that it was done 
in expectation of payment. 3 

(2) Absence of opportunity to accept or reject the benefit.— 

In the earlier of the cases cited above, 4 however, Sankaran Nair, J., went 
further, and held that it is implied in the section that the person sought 
to be made liable has had the opportunity or option of accepting or re¬ 
jecting the benefit. 4 This view has not been approved, 5 6 and it is submit¬ 
ted that the question whether or not there has been such an opportu¬ 
nity is relevant only in considering such questions as 

(i) whether the act was done gratuitously, 

(ii) whether the other person did really enjoy it, 

(in) whether it was done for the person sought to be made 
liable, 4 and 

(iv) whether the party sought to be made liable knew that the 
other party was laying out his money in expectation 
of being repaid. 7 


liability. And Kelly, 0. B., said in Great 
Northern Railway Co. v. Swaffield (1874), 
L. R., 9 Ex., 132, 135: “I think wo 
need no more than ask ourselves as a 
question of common sense and common 
understanding, liad they any choice ? ” 
But in India the question must be 
decided upon the wording of the Act. 

6 On the importance of this element, 
see Nathu v. Bahoantrao (1903), 27 Bom., 
390 (debts paid not as the plaintiff’s 
debts, or for the plaintiff, but as debts 
binding on the defendant’s mother): 
Jyani v. Umrao (1908), 3 2 Bom., 012. 
See also Mam TuMil v. Biseswar (1875), 
2 I. A., 131; 23 W. R., 305; 15 Beng. 
I. L. K., 208 (jp. a), more fully referred 
to in the footnote to the word “ person ” 
in s. 70. 

7 Falcke v. Scottish Imperial Insurance 
Co. (1887), 34 Ch, D., 234, 249. 


1 Yogambal Boyee v. Naina PiUai 
(1909). 33 Mad., 15, 18, 19. 

2 Jyani v. Umrao Jan (1908), 32 Bom., 
612, 618. 

3 Saptharishi Meddiar v. Secretary of 
State, (1915), 28 Mad. L. J., 384, 388. 

4 Yogambal Boyee v. Naina Pillai 

(1909), 33 Mad., 15: “You cannot 
adopt and enjoy the benefit as stated 
herein, whore you have no option”: 
p. 19. 

6 Gajapathi Kistna Chandra Deo v. 
Sriniwam Charlu (1913), 25 Mad. L. J., 

433 ; Saptharishi v. Secretary of Stale 
(1915), 28 Mad. L. J., 384. English 
law is however different, and loss wide 
than b. 70, and in accordance with 
Leigh v, Dickson (1884), 15 Q. B. D., 
60, 66, if a person cannot help accepting 
the benefits, having no opportunity of 
exercising any option, he is under no 
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All these are matters that may have to be considered in applying 
s. 70: though the last consideration is not as cogent in India as 
in England, the law in India being wider. 1 The facts must be 
carefully found in the terms of the section, as is pointed out in the 
judgment above referred to. Thus in a case where the defendant 
claimed to be allowed a portion of the costs on the ground that the 
plaintiffs had gob the benefit of the reversal of the decree of the 
Judicial Commissioner, the Privy Council remarked : “ The proceedings 
were taken by the defendant for his own benefit , 2 and without any 
authority, express or implied, from the plaintiff; and the fact that 
the result was also a benefit to the plaintiffs, does not create any 
implied contract, or give the defendant any equity to be paid a share 
of the costs by the plaintiffs.” 3 

(3) Payment by stranger.—Section 70 does not apply to a 
payment without reference to the payee, by one wbo intrudes himself in 
order to make the payment, without the knowledge of the payee. By 
paying off a subsisting mortgage the plaintiff may, however, be sub¬ 
rogated to the position of mortgagee. 4 

(4) Difference between movable and immovable property.— 

“ In the ease of goods sold and delivered,” said Bramwell, B., “ it is easy 
to show a contract from the retention of the goods; but that is not so 
where work is done on real property.” 5 The following is taken from the 
report of the arguments in the case referred to ; 6 for the judgment is in 
the main a re-statement of the argument:— 

If goods are offered, which were to be supplied according to contract, 
or a chattel, which was to be made according to contract, the person to 
whom they ax - e offered, can reject them, if they are not according to 
contract; and he can procure others in the market, and be indemnified, 
if he be damaged; but the owner of a house cannot reject his house ; 
he must take it; and then he cannot reject the work or materials used in 
his house, without destroying it, which he is not bound to do. He has no 
means of indemnifying himself. The reason therefore for the rule which 

1 Narayanmwami v. Sree ■ Raja * Ttmgya Fala v. Trimbak JDaga (191(5), 

Yellanti (1909), 33 Mad., 189, 195. 40 Bom., 646. See also Muthu Raman 

2 The Italics are not in the original. v. Chinm Vellayan (1916), 39 Mad., 

1 Abdul Wahid Khan v* Shaluka Bibi 965, 970. 

(1393), 21 Cal., 496, 504 <B. c.) followed 0 Pattinson v. Lackley (1875), L. E., 
in Haleema Bee v. Roahan Bee (1907), 10 Ex., 330, 334. 

30 Mud., 526: the Indian Contract Act , 6 Munro v. Brett (1858), 8 Ell. & B1, 

was not specifically referred to, but tho 738, 747. The point is fully endorsed 

provisions of a. 70 seem to have been and elaborated in Lord Campbell’s 

in their Lordships’ mind, judgment at pp. 752, 753. 
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has been established as to goods and chattels, fails in the case of fixed 
property; and. the rule does not apply. If the builder might recover as 
for measure and value, he might recover more than the contract price. 
The owner might find himself ruined by a costly and unnecessary work 
done upon his property without his consent. And even if in some cases 
an owner could be called upon to reject work done on his property, 
yet here the defendant could not reject the plaintiff’s work, without 
destroying Donelly’s work, with which the plaintiff’s was inextricably 
mixed up.” 1 

Liability of person under disability. —The question has been 
raised, whether a person, incompetent to enter into a contract, may be 
made liable under the section ; but the case was decided on other grounds- 
on the assumption that such a person may be liable. 2 It is respectfully 
submitted that the question of the contractual capacity of the person 
sought to be made liable, is not directly relevant in the present connection : 
the section deals, ex hypothesis with cases where there is no contract. 

At the same time it may be pointed out that the interest of a person 
under disability may be amply protected by the Court in deciding 
whether the particular facts bring the case under s. 70. 

The decision in Shiam Lai v. Ram Piari 3 does not proceed on the 
basis that the person bound to make compensation under s. 70, must be 
of full age ; s. 70 was not relied upon before Banerji, J., whose judgment 
is the only one that contains any reasons. 4 The decision proceeds on the 
ground that the person claiming the compensation had no interest in the 
land in question, inasmuch as the interest he claimed therein, arose out of 
an alleged sale by a minor, which was void, as a minor cannot contract. 

With reference to the point actually decided in the decision, it is res¬ 
pectfully submitted that s. 70 does not require the plaintiff to have any 
interest in the doing of the act whose benefit the defendant has enjoyed ; 
and that the Court was in error, if it considered that it had no power to 
order the plaintiff to be subrogated to the position of the mortgagee whose 
claims he had satisfied. Perhaps the Court proceeded on the ground 
that it was a case in which the equitable right of subrogation ought not 
to be granted. 


1 Venkata v. Timmayya (1898), 22 
Mad., 314, 316 ; Shiam Lai v. Ram Fiari 
(1910), 33 All., 25, has beep cited as being 
applicable on this point, and as rightly 
deciding that a minor would not be 
bound under s. 70. That case, however, 
proceeded on a totally different point. 


* (1909), 32 AIL, 25. 

3 Seo the judgment of Banerji, J., 32 
AIL, 26, 27, and p. 29, line 1. 

4 A bailee is defined in 6. 148, below,, 
and for his responsibilities seo ss. 151, 
152, below. 
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71. A person who finds goods belonging to another 

Responsibility of and takeS tIlem lnt0 llis Custody, is Subject 

finder of goods. tfi e same responsibility as a bailee. 1 


COMMENT. 

Finders of goods (provided they take the goods into custody), are 
by this section put on the same footing as bailees. The other provisions 
relating to them must, therefore, be found in the chapter on bailment. 
See S 3 . 168, 169 below, and in particular the tabular statement in the 
comment to a, 169, below. 

Analogous law. —See the Indian Penal Code, a. 403, Explana¬ 
tion II., under which a person finding property not in the possession of 
another, and taking it for protecting it, or restoring it to the owner, is 
not guilty of any offence; but he is guilty of criminal misappropriation 
of property if he appropriates it to his own use, when he knows, or has 
the means of discovering, the owner, or before he has used reasonable 
means to discover and give notice to the owner, and has kept; the pro¬ 
perty a reasonable time to enable tlie owner to claim it. 


72. A person to whom money has 
been paid, or anything delivered, hy mis- 


Liabiiity of person 
to whom money is 

paid, or thing deli" # 

verad, by mistake or take or under coercion, 2 must repay or 

under coercion. 

return it. 3 


Illustrations . 

(a) A and B jointly owe 100 rupees to C. A alone pays the amount to C 
and B, not knowing this fact, pays 100 rupees over again to C. C is bound 
to repay the amount to B. 

( b) A railway company refuses to deliver up certain goods to tlie consignee, 
except upon the payment of an illegal charge for carriage. The consignee 
pays the sum charged in order to obtain the goods. He is entitled to recover 
so much of the charge as was .illegally excessive. 3 


1 See footnote (4), p. 285. 

2 Coercion is defined in s. 15, above. 

But that definition is restricted to 
coercion applied with the intention of 
causing any person to enter into an 
agreement. In illustration (b) to a. 72 
the word is illustrated as used in its 
general and ordinary sense : Kanhaya Lai 
v. National Bank { 1913), 40 Cal., 598 


(p, c.). Hence the mea ning of the word 
“ooorcion” in s. 72, is not restricted 
to the definition contained in b. 1$, 
above. 

3 See the Indian Trusts Act, s. 80. Sec 
also the Civil Procedure Code, Act V. of 
1908, s. 140; Kunja Behari v. Bhu'pendra 
(1907), 12 Cal. W. N., 150. 
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COMMENT. 

Additional illustration.—Money can be recovered back which has 
been paid to stifle prosecution for a non-compoulidable offence. 1 See 
however Lamsoris case noted as an additional illustration in the com¬ 
ment to b. 23, above. 

Mistakes of law are not excluded by the terms of s. 72 : see, 
however, s. 21 above ; and it has been held that where the mistake is one 
of law, the section does not apply 2 The word “ coercion ” is used in s. 72 
in a more extended sense than that in which it is defined ins. 15, above. 

Mistakes of fact: two classes. — A second possible restriction 
(based on English law) on the application of the section has been suggested : 
a mistake of fact may be of either of two kinds :— 

(1) where the event erroneously believed to have taken place, 

would (if it had really taken place) have imposed an obli¬ 
gation to pay the money ; 

(2) where, even under the mistaken view of the facts, no legal 

obligation would have arisen. 

In England money can be recovered back only if the mistake is of the first 
kind. No case seems to have been decided on the point in India. But 
it is arguable that where, even on the assumed facts, there is no liability 
to pay, and the person pays the money, he must have intended to pay the 
money as a gift : that the mistake was not relevant to the legal liabilities 
of the parties. 

Mistaken payment. — On a third point the law of British India is 
wider than the section. The section provides for recovery back of money 
under two circumstances only : (a) mistake, and (b) coercion. But these 
arc not the only circumstances in which payment, which is not due, can 
be recovered back : (1) In the first place the definition of coercion in s. 15 
does not mean that nothing is coercion under the law of India, unless it is 
done with intent to cause any person to enter into an agreement. 3 
(2) Secondly, “ the section no way affects the principle of law that where 
the defendant has received money which in justice and equity belongs 
to the plaintiff under circumstances which render a receipt of it, a receipt 


1 Muthuverappa v. Tiamasvami (1917), Punj. Ree., No. 33. 

40 Mad., 285 : Williams v . Hedky (1807), 3 Kanhaya Lai v. National Bank 

8 East., 378; Unwin v. Leaper (1840), (1913), 40 Cal., 598 (r. a). Seo also 

1 M. & G., 747. illustration ( b ), and the footnote to tin 

2 Khozan v. Secretary of State (1878), word coercion ” in s. 72, above. 
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by the defendant to the use of the plaintiff, the plaiutiff is entitled to 
recover.” 1 

Bar of Limitation. —Against one kind of mistake at any rate 
there is no relief—where the party considers that a barred debt is not 
barred. 2 

Two innocent persons suffering bjr fraud of third. —It may be 

convenient to note here the principle that where the question is, which 
of two innocent persons must suffer from the fraud of a third,—he shall 
suffer who by his indiscretion has enabled such third person to commit 
the fraud. 2 

1 NarayanaMuami v. Osuru (1901), 25 this proposition ; boo s. 25 (3) above. 

Mad., 548 [per White, C. J., Davies and 3 Henderson v. William « [1895], 1 
Moore, JJ.), following Jugdeo v. Raja Q. B., 521, 529; Farquharson v. King 
(1888), 15 Cal., 656. [1907], A. C„ 325. 

2 No authority seems necessary for 




CHAPTER VI. 


Of the Consequences of Breach of Contract. 


(ss. 73—76.) 

73. When 1 a contract 2 has been broken, 3 the party 
Compensation for who suffers 4 by such breach is entitled to 
causedbybmaTof receive, from the party who has broken 6 
contract. the contract, compensation for any loss or 

damage caused to him thereby, which naturally 6 arose in 
the usual course of things from such breach, 7 or which the 
parties knew, when they made the contract, to be likely to 
result from the breach of it. 


1 Section 73 is but declaratory of the 

common law as to damages : Jamal v. 
Muolla Dawood [1916), 1 A. C., 175 
(appeal from Lower Burma). 

3 The nature ot the contract is not 
defined or restricted: so Jbhe section 
applies to contracts relating to land, 
Adikeaemn v. Gunnatha (1914) 40. Mad., 
338. 

3 Procuring a breach of contract is an 
actionable wrong: Irene Fancy Col - 
quhoun v. Fanny S wither (1909), 33 Mad.. 
417, see comment. 

4 Not of course if he has himself 

broken the contract: a party having 

shown himself in the breach, cannot 

approach the Court and sue for damages 
on the contract: Mufamchand Rajaram 
v. Nihakhand Gurmukhrai (1915), 40 
Bom., 517. Beaman, JV, recently awarded 
one anna as nominal damages, without 
costs, because ho held there was merely 
a technical breach, and that the 
German merchants who sued had not 
really suffered any loss through the 
manganese not having been shipped 
according to contract: Karl Ettlinyer 


v. Chagandas rf? Co. (1915), 40 Bom., 
301, 313. 

5 There may be a claim not only 
against the party who has broken, but 
the party who procures the breach of 
contract by personally influencing the 
contracting party: cf. Jekiamdas Ear - 
kisondas v. Ranchoddas Bhagwandas 
(1916), 41 Bom., 137 ; Khimji Vaasonji 
v. Narsi Dlianji (1914), 39 Bom., 682 
(where the cases are reviewed). 

8 See Willes, J. 5 s interesting remarks 
about u PROPHETICAL ** DAMAGES, vk. t 
compensation assessed by a jury on the 
basis that they believe that it will 
indemnify the plaintiff for a breach of 
covenant: such an assessment does not 
necessarily represent a sum which would 
under all circumstances, be sufficient to 
indemnify the plaintiff: the assessment 
is primd facie evidence that compensation 
pro tanto has been received : Coward v. 
Gregory (1866), L. B., 2 C. P., 153, 
171. 

7 These words are reproduced from 
Hadley v. Baxendale (1854), 9 Ex., 34b 
351. 


T, ICA 


19 
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Such compensation is not. to be given for any remote 
and indirect 1 loss or damage sustained by reason of the 
breach. 

When an obligation resembling those created by contract 
has been incurred and has not been dis- 

Compensation for , * 

failure to discharge charged, any person injured by the failure to 

obligation resem- . . . . . , , - , 

biing those created cuscnarge it is entitled to receive the same 
compensation from the party in default, as 
if such person had contracted to discharge it and had broken 
his contract. 

Explanation .—In estimating the loss or damage arising 
from a breach of contract, the means which existed of 
remedying the inconvenience caused by the non-performance 
of the contract must be taken into account. 2 

Illustrations . 

„ ( a ) A contracts to sell and deliver 50 maunds of saltpetre to B, at a certain 
price to be paid on delivery. A breaks his promise. B is entitled to receive 
trom A, by way of compensation, the sum, if any, by which the contract price 
iaiia short of the price for which B might have obtained 50 maunds of salt¬ 
petre of like quality at the time when the saltpetre ought to have been 
'delivered. 3 


1 In Core v. Employers' Liability 
Assurance Corporation, Ltd. (13th July, 

1916), 141 L. T., 218, (see also at p. 269). 
Scrutton, J., had to consider the meaning 
of the words “ directly or indirectly 
caused by, arising from, or traceable 
to, the war,” in a life assurance policy. 
Where a nervous shook intervened 
(in the case of tort), the damages were 
•considered indirect and too remote: 
Victorian Bailway Commissioners v, 
Coultas (1888), 3 App., Cas. 322 ; 
questioned in Pugh v. L. B. & 8, G. By, 
[1896], 2 Q, B., 248; and see also 
thtlieu v. White [1901], 2 K. B., p, 69; 
Wilkinson v. Doionlon [1897], 2 Q. B., 
57. 

3 The Court will be indulgent in 
judging whether the injure! party 
made all the use he could of the means : 


sec the extract from Lodge Holes 
Colliery Co., Ltd. v. Wednesbury Corpora¬ 
tion [1908], A. C,, 323, which is given in 
the comment. Acts III. of 1865, and 
IX. of 1890 deal, respectively, with the 
liabilities of common carriers, and 

RAILWAYS. 

8 At the TIM E AND THE PLACE,—thllS, as 
to the phot, if the goods have to be deli¬ 
vered in Calcutta, but can bo purchased 
only in England, the expense of bringing 
tho goods out have to be added to the 
market-price in England: Cooverjee 
Bhoja v, Bajendra Nath Mukerji (1909), 
36 Cal., 617. The damages must be 
reckoned at the time tho contract ought 
to have been completed: Boorman v. 
Nash (1829), 9 B. & C., 145, 152, last 
sentence of judgment. 




s. 73*] CONSEQUENCES OF BREACH OF CONTRACT. 


291 


(6) A hires B's ship to go to Bombay, and there take on board, on the first 
of January, a cargo which A is to provide and to bring it to Calcutta, the freight 
to be paid when earned. B’s ship does not go to Bombay, but A has oppor¬ 
tunities of procuring suitable conveyance for the cargo upon terms as advan¬ 
tageous as those on which he had chartered the ship. A avails himself of those 
opportunities, but is put to trouble and expense in doing so. A is entitled to 
receive compensation from B in respect of such trouble and expense. 1 

(c) A contracts to buy oft B, at a stated price, 50 maunds of rice, no time 
being fixed for delivery . 2 A afterwards informs B that he will not accept the 
rice if tendered to him. B is entitled 3 to receive from A, by way of compensa¬ 
tion, the amount, if any, by which the contract price exceeds that which B can 
obtain for the rice at the time when A informs B that he will not accept it. 

(d) A contracts to buy B’s ship for 60,000 rupees, but breaks his promise. 
A must pay to B, by way of compensation, the excess, if any, of the contract 
price over the price which B can obtain for the ship at the time of the breach of 
promise. 

(e) 4 the owner of a boat, contracts with B to take a cargo of jute to Mirza¬ 
pur for &aie at that place, starting on a specified day. The boat, owing to some 
avoidable cause/does not start at the time appointed, whereby the arrival 
of the cargo at Mirzapur is delayed beyond the time when it would have arrived 
if the boat had sailed according to the contract. After that date, and before 
the arrival of the cargo, the price of jute falls. The measure of the compensation 
payable to B by A is the difference between the price which B could have obtamod 
for the cargo at Mirzapur at the time when it would have arrived if forwarded 
in due course, and its market-price at the time when it actually arrived. 

tt\ a contracts to repair B’s house in a certain manner, and receives 
.moment in advance. A repairs the house, but not according to contract. 
B is entitled to recover from A the cost of making the ropaifc conform to the 
contract. 

(a) A contracts to let his ship to B for a year from the first of January, 
for a certain price. Freights rise, and, on the first of January, the hire obtainable 
for the shin is higher than tile oontract. price. A breaks his promise. He 
must i.n v to B bv way of compensation, a sum equal to the difference between 

contract price and the price for which B could hire a similar ship for a 
year, on and from the first of January. 

,. 4 contracts to supply B with a certain quantity of iron at a fixed price, 
beinc a higher price than that for which A could procure and deliver the iron. 
B wrongfully refuses to receive the iron. Bipust pay to A, by way of compensa¬ 
tion the difference between the contract price of the iron and the sum tor 
which A could have obtained and delivered it. 

/.i » delivers to B, a common carrier, a maohine, to be conveyed, without 
delav to A’s mill, informing B that his mill is stopped for want of the maohine. 
B unreasonably delays the delivery of the machine, and A m consequence, 
loses a profitable contract with the Government. A is entitled to receive from 
B?by way of compensation, the average amount of profit which would have 

at length in the comment to s. 6? 
above. 

2 Where time is fixed, of cour- 
is no difficulty i Coken v. Cassv. 

(1876), 1 Cal., 264. But see s. 55 

3 Ho need not wait till the tithe of 
delivery has arrived : see comment to 
s. 39 above on anticipatory breach 

0£ CONTRACT i. 


1 But if by reason of tko delay the 
price of the goods rise higher, the gam 
to A, thereby, “ might diminish the 
damages ” : Featherstone v. Wilkinson 
(1873), L. Bm 8 Ex.. 122; cf. Wertheim 
v. Chicoutimi Pulp Co. [1911], A. 0., 
301. See also the curious case of 
Muthayamanigaru v. Lahku (1912), 
22 Mad. L. J., 413, which is referred to 
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been made by the working of the mill during the time that delivery of it was 
delayed, but not the loss sustained through the loss of the Government 
eon tract. 

( j) A, having contracted with B to supply B with 1,000 tons of iron at 100 
rupees a ton. to be delivered at a stated time, contracts with C for the purchase 
of 1,000 tons of iron at 80 rupees a ton, telling C that he does so for the purpose 
of performing his contract with B. C fails to perform his contract with A, 
who cannot procure other iron, and B, in consequence, rescinds the contract. 
C must pay to A 20,000 rupees, being the profit which A would have made by 
the performance of his contract with B. 1 2 

(jfc) A contracts with B to make and deliver to B, by a fixed day, for a 
specified price, a certain piece of machinery. A does not deliver the piece of 
machinery at the time specified, and, in consequence of this, B is obliged to pro¬ 
cure another at a higher price than that which he was to have paid to A, and is 
prevented from performing a contract which B had made with a third person 
at the time of his contract with A (but which had not been then communicated 
to A) and is compelled to make compensation for breach of that contract. A 
must pay to B, by way of compensation, the difference between the contract 
price of the piece of machinery and the sum paid by B for another, but not 
the sum paid by B to the third person by way of compensation. 3 * 

(l) A, a builder, contracts to erect and finish a house by the first of January, 
in order that B may give possession of it at that time to C to whom B has con¬ 
tracted to let it. A i& informed of the contract between B and C. A builds 
the house so badly that, before the first of January, it falls down and has to be 
re-built by B, who, in consequence, loses the rent which lie was to have received 
from C, and is obliged to make compensation to C for the breach of his contract. 
A must make compensation to B for the cost of re-building the house, for the 
rent lost, and for the compensation made to C. 3 

(m) A sells certain merchandise to B warranting it to be of a particular 
quality, and B, in reliance upon this warranty, sells it to C with a similar war¬ 
ranty.' 1 The goods prove to be not according to the warranty, and B becomes 
liable to pay C a sum of money by way of compensation. 5 B is entitled to be 
reimbursed this sum by A. 


1 Similarly, Hydraulic Engineer Co. v. 
McHaffie (1878), 4 Q. B. D., 670. 

2 Cf. Hadley v. Baxendale (1854), 9 
Ex., 341. which is more fully referred to 
in the comment. A similar case in 
India occurred where a tailor sued a 
Railway Company for delay in delivering 
his machine in such time as to enable 
his earning large profits during a festival; 
but his suit w r as dismissed, as the Railway 
Company had no notice of the particular 

sir pose : Madras Railway Co , v. Qovinda 
/1898), 21 Mad., 172. 

/agues v. Millar (1877), 6 Ch. 

' f , The costs that B incurs in 
ba'i'ir' mo A SUIT against Mm by C, 
may af so be recoverable by B as against 
A, if the suit is proporly defended, and, 
as a consequence of the defence, the 
dam ages awarded to G are reduced: 


Agius v. G. W. Colliery Co. [1899], 1 
Q. B., 413; Hammond its Co. v. Bussey 
(1887), 20 Q. B. D., 79, overruling pre¬ 
vious decision to the contrary. 

4 Such a resale is not necessary in 
order that compensation for breach of 
contract may be claimable : see ss. 117, 
118, and Jones v. Just (1868), L. R., 
3 Q. B., 197, which contains a useful 
summary of the law of damages for 
breach of warranty. But the English 
law is different from that contained in 
ss. 109—118 of the Indian Contract Act. 

6 Similarly, where he became liable to 
pay a fink under a Public Health Act, 
and owing to the conviction, lost in his 
trade, -the fine, the costs and damages 
for the loss of trade, were all held re¬ 
coverable : Cointat v. MyKam & Eon 
[1913], 2 K. B., 220. 
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(n) A contracts to pay a sum of money to B on a day specified. A does 
not pay the money on that day. B in consequence of not receiving the money 
on that day is unable to pay his debts and is totally ruined. A is not liable to 
make good to B anything, except the principal sum he contracted to pay, 
together with interest up to the day of payment. 1 2 

(o) A contracts to deliver 50 maunds of saltpetre to B on the first of 
January, at a certain price. B afterwards, before the first of January, con¬ 
tracts to sell the saltpetre to Cat a price higher than the market-price of the 
first of January.* A breaks his promise. In estimating the compensation 
payable by A to B, the market-price of the first of January, and not the 
profit which would have arisen to B from the sale to C, is to be taken into 
account. 

(p) A contracts to sell and deliver 500 bales of cotton to B on a fixed day. 
A knows nothing of B’s mode of conducting his business. A breaks his promise, 
and B, having no cotton, is obliged to close his mill. A is not responsible to B 
for the loss caused to B by the closing of the mill. 3 

( q ) A contracts to sell and deliver to B, on the first of January, certain 
cloth which B intends to manufacture into caps, of a particular land, for which 
there is no demand, except at that season. The cloth is not delivered till after 
the appointed time, and too late to be used that year in making caps. B is 
entitled to receive from A, by way of compensation, the difference between the 

■ contract price of the cloth and its market-price at the time of delivery, but 
not the profits which he expected to obtain bv making caps, not the expenses 
which he has been put to in making preparation for the manufacture. 

(r) A, a ship-owner, contracts with B to convey him from Calcutta to 
Sydney in A’s ship, sailing on the first of January, and B pays to A, by way of 
deposit, one-half of his passage-money. The ship does not sail on the first of 
January, and B, after being, in consequence, detained in Calcutta for some time, 
and thereby put to some expense, proceeds to Sydney in another vessel, and, 
in consequence, arriving too late in Sydney, loses a sum of money. A is liable 
to repay to B his deposit, with interest, and the expense to which he is put by 
his detention in Calcutta, and the excess, if any, of the passage-money paid 
for the second ship over that agreed upon for the first, but not the sum of money 
which B lost by arriving in Sydney too late. 

COMMENT. 

Claim to damages arises from law, not contract. The section 
- deals with, the question of damages for breacli of contract and of obliga* 
tions resembling those created by contracts under the terms of the Indian 
Contract Act: it is quite clear that damages become claimable as a legal 
result of the original promise to perform the substantive part of the 
contract. There is no necessity for considering — as was at one time 


1 Cf. Girish Chandra v. Kunja Bthari 
(1908), 35 Cal., 083. 

2 But, of course, tho fact that there is a 
BONA FIDE OFFER TO PURCHASE at a 
particular price, is in itself evidenco of 

what the market-value is: and such a 
contract may show that the market-value 
was higher than alleged : Engell v. Fitch 
(1809), L. R, 4 Q. B. ? 659. 


3 Cf. British Columbia Sawmill Co. v. 
Netlleship (1868), L. R, 3 C. P., 499 ; 
Saunders v. Stuart (1876), 1 C. P. IX, 
326 (loss to plaintiff by defendant's 
failure to communicate telegram in time: 
defendant not liable as the telegram was 
in cipher, and the defendant did not 
know its contents). - 
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suggested in England—that there is an implied contract to pay damages. 1 
Damages are recoverable under the statute. The fact that damages are- 
recoverable, does not deprive the aggrieved party of other remedies, e.g. r 
to sue for the price of goods. 2 

A recent decision of the Allahabad High Court 3 seems, at first sight, 
to be opposed to the provisions of the Act under which the right to damages 
arise from the general law, and apart from contract. It may, however, 
be that the contract which the Court was considering provided for damages 
being awarded in a particular mode, and that that provision excluded 
any other mode. 

Section 73 analysed.—Section 73 requires that compensation 
shall be paid for such loss or damage— 

(a) as is caused to the person who suffers from the breach, arid 

(b) as naturally (and not indirectly or remotely) arose in the 

usual course of things—from such breach, or 

(c) as the parties knew 4 —when they made the contract—to be 

likely to result from the breach of it; and 

(d) in estimating the- loss or damage—the means which existed of 

remedying the inconvenience of the breach have to be tak£n 

into account. 5 

Illustrations of the principles on which damages are assessed 
may he infinitely multiplied. The latest decisions in the reports show 
how the' well-known principles are applied to new circumstances. 6 * It 


1 Horne v. Midland Ry. Co. (1873), 

L. R.,'8 6. 131. That view has, how¬ 

ever, , bbfcu abandoned in England also : 
Hydraulic Engineering Co. v. McHaffie 
(1878)/4'Q. B. D., 070. See also Wallis 
v. Pmtt [191©], 2 K.B., 1003, 1016, per 
Eletchet Moulton, L. J., whose dissenting 
judgment was adopted by the House of 
Lords [1911], A. 0., 390; 

2 P. R. & Co. v. Bhagwandm (1909), 
34 Bom., 192 ; of. Wallis v. Pratt [1910], 
•2 Jf. B., 1003, 1011 per Fletcher, L. J., 
adopted [1911], A. C., 396. 

* 8 Municipal Board of Allahabad v. 
Tikandar Jang (1915), 38 All., 52, 

4 Such'KNOWLEDGE IS SUFFICIENT,—it 

is not necessary that thero.should ho an 

express agreement by the promisor to 

bear the special damages that- would 

naturally arise from the facts known, 
should the contract not bo performed: 


Thus where the defendants knew that the 
plaintiff was a coal-merchant, and that 
the coals were required for the purpose 
of supplying coals to steamers, Lord 
Halsbury said that it was idle to suggest 
that it was not in the contemplation of the 
parties that a breach of a contract to 
supply coals would probably lead to a 
claim by the shipowner for loss caused 
by the detention of their ship : Agius v. 
C. W. Colliery Co. [1899], 1 Q, B„ 413. 

5 See Coward v. Gregwy (I860), L. R.. 
2 C. P,, 153, 171, referred to in the foot- 
noto to the word “ naturally/’ in the 
first paragraph of s. 54, above. 

0 The general principles may appar¬ 
ently vary in application to special 
facts : British Westinghouse Electric Co. 
v. Underground Electric Co [1912]_ 
A. C., 673, 688. 
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is desirable to refer in the first place, however, to the leading case of 
Hadley v. Baxendale, 1 on which the section, and, in part, illustration (&), 
are based. 

Hadley v. Baxendale.—In that case, 1 the plaintiffs were owners of 
a flour mill: the defendants were common carriers. The plaintiffs sent 
a broken iron shaft to the defendants to be conveyed by them ; and the 
only circumstances communicated by the plaintiffs to the defendants 
at the time the contract was made, were that the article to be carried 
was the broken shaft of a mill, and that the plaintiffs were the millers of 
that mill. 2 It was held that these circumstances did not shew reasonably 
that the profits of the mill must be stopped by unreasonable delay in 
the delivery of the broken shaft—for the plaintiffs might have had another 
shaft; or the machinery of the mill might have been defective in other 
respects also. “ It is obvious, that in the great multitude of cases of 
millers sending off broken shafts, to third persons, by a carrier, under 
ordinary circumstances, such consequences would not in all probability 
have occurred ; and these special circumstances were never communicated 
by the plaintiff to the defendants.” Hence, though the delivery was 
delayed by the negligence of the defendants, special damages were not 
allowed, in respect of the loss caused by the mill having had to stop 

working. 

The rule was laid down that the eompensatio. to be awarded 
must consist of “ such damage as— 

(a) may fairly and reasonably be arising naturally, (i.e., according 

to the usual course of things) from such breach of contract 
itself, or 

(b) such as may reasonably be supposed to have been in the con¬ 

templation of both parties, at the time they made the 
contract, as the probable result of the breach of it. 5 

As to what may reasonably be supposed to have been so 
contemplated the following two points were noted:— 

(i) if the special circumstances under which the * was 

actually made were communicated by the the 

defendant, and thus known 3 to both p 



1 (1854), 9 Ex., 341. immediately, 


- So it is stated in the judgment: see necessary, m 
p. 355: in the statement of the facts (see delivery, 
p. 344), it is said that tho defendants’ 3 Se' th 
clerk was told that the mill was stopped, ledg 
that the shaft must be delivered G . W 
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resulting from the breach of such a contract, which they 
w'ould reasonably contemplate, would be the amount, of 
injury which would ordinarily follow from a breach of 
contract under these special circumstances so known, and 
communicated. But 

(ii) if these special circumstances were wholly unknown to the 
party breaking the contract he, at the most, could only be 
supposed to have had in his contemplation the amount 
of injury which would arise generally, and in the great 
multitude of cases not affected by any special circum¬ 
stances from such a breach of contract. 

The reason given for the dictum numbered (ii) above was as 
follows: “ For had the special circumstances been known, the parties 
might have specially provided for the breach of contract by special terms 
as to the damages in that case ; and of this advantage it would be very 
unfair to deprive them.” 

Means of remedying inconvenience.—With reference to the 
explanation to s. 73, the following passages from the judgments of Lord 
Loreburn, L. CL, in Lodge Holes Colliery Co ., Ltd . v. Wednesbury Corpora¬ 
tion 1 and of Lord Wrenbury in Jamal v. Mulla Dawood 2 form a very 
a PP ro P r kd ,e comment. Lord Lorebum’s judgment had been read, and 
considered, and was entirely agreed in, by Lord Macnaghten, and Lord 
Atkinson concurred : 

“ Now I think,” said Lord Loreburn, 1 u a Court of Justice ought 
to be very slow in countenancing any attempt by a wrong-doer to make 
captious objections to the methods by which those whom he has injured 
have sought to repair the injury. When a road is let down or land let 
down, those entitled to have it repaired, find themselves saddled, with 
a business which they did not seek, and for which they are not to blame. 
Errors e* judgment may be committed in this, as in other affairs of life. 
It won/ intolerable, if persons so situated could be called to account 
by tb r-doer in a minute scrutiny of the expense, as though they 

were *;«, for any mistake, or miscalculation, provided they act 

ho> onably. In judging whether they have acted reasonably, 

I ' :i '° ould be indulgent, and always bear in mind who was 

■ gly, if the case of the plaintiffs had been that they 

' 4)e of competent advisers in the work of reparation 

* * • ( - ; ... • urge they were, advised was necessary, it would 

1 J'A* thi* f n\i \ , ■ / I x /; * > \ 

Cu, r- --;- : - 1 --- 

' : C.., •• a, ^■■ 2 [1916], 1 A, C., 175. 

} \ ■ 
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go a long way with me; it would go the whole way, unless it became 
clear that some quite unreasonable course had been adopted. 

“ But when the proceedings at the trial and the preceding corres¬ 
pondence are examined, it appears that this was not the plaintiff’s case 
at all. They did not, in fact, consider how they could make an equally 
commodious road without unnecessary expense. 1 Their position was 
that they were in law entitled to raise the road to its old level, and to 
•charge the defendants with the cost of so raising it. 

“ The point of law which was advanced by the plaintiffs, namely, 
that they were entitled to raise the road to the old level, cost what it 
might, and whether it was more commodious to the public or not, will 
not, in my opinion, bear investigation, and such a rule might, lead to a 
ruinous and wholly unnecessary outlay. There is no authority for it., 
though there is authority to shew that as between the owners of a public 
road and adjacent lands, the former may be entitled to restore the ancient 
level. Even those who have been wronged, must act reasonably, however 
wide the latitude of discretion that is allowed to them within the bound 
of reason!” 2 

“ It is undoubted law,” said Lord Wrenbury delivering the opinion 
of the Privy Council, 3 * “ that a plaintiff who sues for damages, owes the 
duty of taking all reasonable steps to mitigate the loss consequent upon 
the breach, and cannot claim as damages any sum which is due to his 
•own neglect. But the loss to be ascertained is the loss at the date of 
the breach. If, at that date, the plaintiff could do something, or did 
something which mitigated the damage, the defendant is entitled to the 
benefit of it. Siairtforth v. Lyall 4 is an illustration of this. But the 
fact that by reason of the loss of the contract which the defendant has 
failed to perform, the plaintiff obtains the benefit of another contract 
which is of value to him, does not entitle the defendant to the benefit 
•of the latter contract: Yates v. Whyte, 6 Bradburn v. Great Western 
Railway , 6 Jebsen v. Ea-st <6 West India DM " 7 

See also Poussard v. Spiers . 8 


1 On the “ best and nearest available 
substitute,” see j Hinds v. Liddel (18/5), 
L. R„ 266, 269 ; Elbinger v. Annstrong 
(1874) L. R., 9 Q. B. 473, 476. 

2 Lodge Holes A Co, v, Wednesbury, dee. 
[1908], A. C., 323, 326. 

3 A. K, A. S. Jamal v. Moolla Dawood 

Eons A Co. [1916], 1 A. C., 175, 1/9 


(f. o.); (1915) 43 Cab, 493 (p. c.), 

(appeal from Lower Burma). 

^ (1830), 7 Bing., 169. 

G (1838). 4 Bing, (x.c.), 272. 
e (1874), L. R., 10 Ex., 1. 

7 (1875), L. R., 10 C. P., 67. 

8 (1876), 1 Q. B. D., 410 (substitute 
for a pionist). 
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When a tenant commits a breach of the agreement to give back 
the premises in good repairs at the expiration of his lease, one of the 
methods of assessing .damages—the reasonable cost of putting the 
premises in repair 1 * is in effect an application of the rule in the 

explanation. - \ 

\ \ 

The points involved, in the extracts quoted above may be stated as 
follows as nearly as. may be in the language of the Act tr- 5 - 

(a) The Court yviil be lenient in considering whether the injured 

party (the promisee) has made the best use of the means 
which existed for remedying the inconvenience caused by 
the non-performance of the contract, and may even excuse 
honest errors of judgment committed in spite of reasonable 
precautions (such as the precaution of obtaining expert 
advice where necessary). 

(b) The injured party has not, however, the right- to say that he 

should be placed in the identical position in which he 
would have been if the contract had been fulfilled : if there 
is available a substitute which, for practical purposes, will 
place the promisee as advantageously as if the contract 
had been fulfilled, then the promisor may be given the 
benefit of this other substituted position, (semble, supplemen¬ 
ted, if need be, by pecuniary damages). 

(c) The fact that the promisee has, subsequently to the date on 

which performance was due, obtained the benefit of another 
contract, which is of value to him, will not necessarily be 
considered to be means which existed of remedying the 
inconvenience, and the promisor is not in every case entitled 
to its benefit. 

The illustrations to s. 73 require special attention. Before 
turning to them, it may be stated generally that u market-value at the 
date of the breach is the decisive element.” 2 * * 

In the comment below, the following abbreviations are used :— 

R = Promisor. E = Promisee. X = Third party. 


1 Conquest v. EbbdU [1890], A. C., A. C., 175, 180, citing Ttodocrawchi v. 
490. This ie not the only method of Milburn (1886), 18 Q. B. D., 67, “ which 

assessment, see per Lord Herschell, was uphold in the House of Lords, in 

pp. 494—495. Williams v. Agiuts [1914], A. C-, 510 see 

- A. K . A. E . Jamal v. Moolla Dawaod. also illustrations (a), ( d ), (g) t ( h ) to s. 73. 

( 1915) 43 Cal,, 493 (r.c .); S. C. [1916], 1 
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Illustrations (a), (d), (<?), (h), have reference to the principle that,, 
ordinarily, when parties have agreed to sell and purchase goods, the, 
proper compensation is the difference between the price agreed upon 
and the market-price . 1 For it is assumed, that E will either purchase, 
or sell, his goods in the market, if R does not perform the contraot of 
delivering, or receiving delivery. 

Other illustrations, e.g,, (t), (k), (o), (p), (?), bring out the pomt that 
compensation will not be allowed for any special loss to E, over and above 
the loss calculated by the difference between the contract and market 
prices,—except that, where R makes the promise, with the knowledge 
that, E is entering into the contract for a special purpose , 2 R 18 ■ 
responsible for the damage caused to E by the breach of contract in 
regard to that special purpose : illustrations (j), (l ). See also clause (<?)' 
in the paragraph headed “ section analysed,” above, and also clause (i) 
in the paragraph headed “the rule. 

Damages for breach of contracts relating to land.— Section 
73 applies to immovable as well as movable property ; 3 and damages- 
for breach of contracts relating to land are also to be measured by the 
provisions of the section. 

Measure of damages : negotiable securities. -In a contract 
for sale of negotiable securities, the measure of damages is the difference 
between the contract-price and the market-price, at the date of the 
breach, with an obligation on the part of the seller to mitigate the damages 
by getting the best price he can, at the date of the breach. The seller is 
not bound to reduce the damages if he can, by subsequent sales at better 
price ; and the purchaser is not entitled to the benefit of subsequent, sa es, 
just as he is not to bear the burden of subsequent losses. It the seller- 
holds on to the shares after the breach, the speculation as to the way the 
market will subsequently go, is the speculation of the seller, not the buy er . 
the seller cannot recover from the buyer the loss below the market-price 
at the date of the breach, if the market falls, nor is he liable to the 
purchaser for the profit, if the market rises . 4 


1 See footnote (2), p. 298. 

2 Em., if E has a second contract with 
X, who has promised to purchase the 
goods at a price above the market-price. 

3 Adikesemn Naidu v. Qurmultuv Chetti 
(1914), 40 Mad., 838, 348, 353, (f. b.), 
Kanchhod Bhawan v. Mmmohandas 
Ramji (1907) 32 Bom., 165. 

4 Jamal v. Moolla Dawood Sons d Co. 


(1915), 43 Cal., 493 (v. a). With refer¬ 
ence to the remarks of the Privy Council 
(Lord Wrenbury delivered the opinion) 
that the right to recover the loss must 
bo accompanied by the liability to repay 
the profit, the latter portion of b. 107, 
below, may be contrasted, under which 
the buyer must bear the loss, but is not 
entitled to any profits. 
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In connection with. Jamal's case, 1 however, it should be observed 
that it may happen that the seller cannot sell the goods (of which the 
purchaser has wrongfully refused to take delivery) on the very day on 
which the breach is committed : that with every intention to sell the goods 
immediately, there is a certain amount of delay, before he is able to do 
so. In such a case, it is submitted that the price actually realised may 
be the measure of the price at the date of the breach : for then the price 
would be taken to be the same at the date of the breach as on the first 
occasion when the articles could be sold. The Privy Council refer to a 
<iase where the seller holds on to the shares as a speculation of his own, 
not to a case where being genuinely desirous of selling them, he is unable 
to sell on the very day of the breach. 

Absence of market-rate.—The illustrations already referred to 
assume that the contract is for the sale and purchase of goods 
which can be purchased in the market, without any other expense or 
trouble. 

In other cases, E must take the best available means of .remedying 
the inconvenience caused by the non-performance of the contract, and 
►can recover the expenses of doing so : illustrations (6), (/), (/). 

The three illustrations that have not been referred to above, deal 
with rules in special cases, which must be noted : — 

(1) Illustration (n) : In regard to contracts for the payment of 
money on a particular date, the only compensation recoverable is the 
principal sum with interest from the date on which the sum was agreed 
to be paid. Perhaps the reason is that it is assumed that money can be 
borrowed on interest in the market. 2 Closely connected with this is 
the question, how far interest may be awarded as damages for default in 
paying money which is due. This last question is considered, below, under 
the paragraph numbered (10). 

(2) Illustration (m) : When goods are sold with a warranty, 
and, from the nature of the goods, the seller R knows that they will be 
re sold by E as merchandise, R must therefore contemplate that E will 
re-sell them with the same warranty, and any loss that E may incur 

because of the breach will have to be compensated for. 3 “ 

<* 

. 1 Jamal v. Manila Dawood (1015), 43 interest will be payable; cf. lladly v. 
Cal., 493 (p. C.K Baxendale (1854), 9 Ex.,. 341, 355. 

2 But, in any case, as the conventional a Similarly where a eOw is sold to a 
rule in this particular is well known, farmer with a warranty of freedom from 

parties must be supposed to contract an infectious disease, the seller knows 

with the knowledge and on the under- that the cow will herd with other cows, 

^standing that no damages boyond and the purchaser inay' recover the whole 
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(3) Illustration (c): Ah soon as the contract is broken, E is expected 
to take steps for remedying the inconvenience to himself. Therefore, where 
no date is fixed for the performance of the contract, and R states that 
he will not perform it, the measure of damages is the difference between 
the contract-price and the market-price at the date of the refusal to perform. 

To the rule last stated must be added a special case in which a 
different rule prevails : 

(4) Where R has to perform the contract at any time during a number 
of days, and before the expiration of the whole period, he commits an 
anticipatory breach 1 by declaring his intention not to perform the 
contract, E has the option of considering the contract to be broken at 
once, 02 * of awaiting the end of the period during which R has agreed to 
perform. In either case the measure of damages is the difference in the 
market-price on the last day when the contract could have been performed,- 
and the contract rate. 3 

A few other cases deserve mention ; 

(5) In regard to breaches of contracts for the sale of immovable, 
property, s. 73 applies,—the ordinary law of damages applying, whatever 
the subject-matter of the contract. 4 Hence, if a person agrees to sell, 
immovable property, but is unable to do so because his title to the 

loss arising from infection to tho Other 
cows : Smith v. Green (1875), 1 C. P. 

92. 

1 See the comment to s. 39, above, for 
ANTICIPATORY BREACH of contract. 

2 Not the day on which tho anticipa¬ 
tory breach takes place : MacJcerlick v. 

Nobo Coomar Ray (1903), 30 Cal., 477 ; 
following Leigh v.' Paterson (1818), 8 
Taunt., 540; Roper v. Johnson (1873), 

L. E., 8 0. P., 107; Frost v. Knight 
(1872), L. K., 7 Ex., 111. 

3 Brown v. Muller (1872), L. R., 7 Ex., 

319. 

4 Ranchhod v. Manmohandus (1907), 32 
Born., 165,171 per Maoleod, J., following 
Nagardas v. Ahmed Khan (1895), 21 
Bom., 175, 185 [per Farran, C. J. and 
Parsons, J.); Adikesavan Naidu v. 

Gurumtha Chetti (1916), 32 Mad. L. J., 

180 (f. b.). In these cases it was held 
that tho rule in Flureau v. Thornhill 
(1776), 2 W. Bl. 1078; and Bain v. 
iothergill (1874), and 7 H. L., 158, did 
not apply in India : tho rule in question 


being that “ if a person enters into a con * 
tract for tho sale of a real estate, knowing 
that ho has no title to it, nor any means 
of acquiring it, the purchaser cannot 
recover damages beyond the expenses 
he has incurred by an action for the 
breach of the contract; he can only 
obtain other damages by an action for 
deceit”;—in other words, upon a contract 
for the sale and purchase of real estate, if 
the vendor without fraud is incapable 
of making a good title, the proposing, 
purchaser is not entitled to recover 
compensation in damages for the loss 
of his bargain. Tho rule seems to be 
based on tho intricacies of title to real 
property in England. In Nobinchandra 
v. Krishna (1911), 38 Cal., 458, 465, tho 
point was alluded to, but not decided, 
Before these decisions, Scott, J., in 
Pitambar v. Kassibai (1886), 11 Bom., 
272, had assumed (s. 73 not having boon 
cited to him) that tho rule in Bain 
v. FothergxU (1874), L. R., 7 H. L. 3 158, 
applied in India. 





SQ2 


TOE INDIAN ’ CONTRACT ACT. 


[Ch. VL 


property is hot good,;the damages'are> .assessed in. 'the ordinary way,— 
unless it cap be shown that it was expressly or impliedly contracted that 
this should not render the vendor liable to damages. The damages may 
be assessed as the difference between the contract-price and the market- 
value at*the date of breach, together with costs and expenses. 1 See also 
Conquest, v. Ebhetts 2 (which has been noted above,) with reference to the 
measure of damages in a case for breach by a lessee of a covenant for 
giving up the premises in good repair. 

(6) u In a contract for the sale of negotiable securities,” asked 
Lord Wrenbury delivering the opinion of the Privy Council, 3 “is the 
measure of damages for breach—the difference between the contract-price 
and the market-price at the date of the breach—with an obligation on 
the part of the seller to mitigate the damages by getting the best price 
he can at the date of the breach—or is the seller bound to reduce the 
damages, if he can, by subsequent sales at better prices ? If he is, and 
if the purchaser is entitled to the benefit of subsequent sales, it must also 
be true that he must bear the burden of subsequent losses. The latter 
proposition is in their Lordships’ opinion impossible, and the former 
equally unsound. If the seller retains the shares after the breach, the 
speculation as to the way the market will subsequently go is the specula¬ 
tion of the seller, not of the buyer; the seller cannot recover from the 
buyer the loss below the market-price at the date of the breach if the 
market falls, nor is he liable to the purchaser for the profit if the market 


rises. 


(7) The Legislature has made special provisions for the liability 
OF COMMON CARRIERS AND RAILWAYS ! Acts III. of 1865 and IX. of 1890. 

(8) Damages for nervous shock have been held to be too remote, 4 
but the decision has been doubted. 5 

(9) "Where a factor sells articles entrusted to him for sale below the 
minimum price at which he was authorized to sell, the measure of damages 
may be the difference between the sale-price and the price at which 
similar goods could be repurchased in the market; 6 but thete may be 


1 Sea footnote (4), p. 301. 

2 [1896], A. C., 490. 

3 Jamal v* Moollu Dawood Sons & Co. 
[1916], 1 A. C., 175, 179. 

4 Victorian Railimy Commrs. v. 
Coultas (1888), 13 App. Cas., 322. 

* Pugh v. L, B. & South Coast Railway 

[1896], 2 Q. B, 248. They were allowed 
iixDulieuv. White [1991], 2 K B., 669. 


Wilkinson v. Doumton [1897], 2' Q. B., 
570. See also Addis v. Gramophone Co . 
[1909], Aw C., 488. 

6 Manchubhai v. Tod (1899), 20 Bom., 
633 ; the question, however, is not quite 
easy of solution, and must depend on the 
facts of each case and on the circdm 
stance whether the principal can reason¬ 
ably be expected to repurchase : see the. 
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circumstances in which it would be improper to throw on the principal 
the burden of re-purchasing similar goods : 1 see the explanation to s. 73. 
The measure of damages on a breach of duty by the agent is not always 
the same as that between the vendor and purchaser. 2 

(10) Interest as damages.— Connected with the question referred to 
in illustration (ft)—see the paragraph numbered (1), above—is the question 
whether, where money is due on a specified day, and is not paid, then 
any damages can be recovered for the delay in making the payment: if 
any damages can be obtained, the only measure of the, damages is interest 
on the sum due : but the further question arises whether interest can be 
recovered in any case whatever, except in cases governed by the Interest 
Act XXXII. of 1839. 2 

The Interest Act XXXII. of 1839 3 (which is practically identical 
with 3 & 4 Will. IV., c. 42, s. 28) 4 enumerates the cases in which 
interest may be awarded. The question arises whether that enumera¬ 
tion is exhaustive. 

The settled practice in England 5 Is that interest cannot be awarded 
in any circumstances not covered by the Act. Decisions to the same 
effect have been given in Madras, 6 —on the ground that the general 
provisions of the Indian. Contract Act cannot add to the special pro¬ 
visions contained in the Interest Act. 7 In Allahabad, however, a 
decision to the contrary effect has been given, and interest allowed 
by way of damages in a case not covered by the Interest Act, 8 on the 
basis that Hindu law applied, and that interest was payable under 
Hindu law. 



cases cited in the next 'footnote; and Co, v. South-Eastern Railway [1893], 
see Sedgwick on Damages (8th ed., . a. C., 429. See also Johnson v. Rex 
1891), § 822, Vol. II., p. 582—856,where [1904], A. C., 817, (r. c.), in appeal from 
the subject is fully discussed. Farran, Sierra Leone). 

J., in 20 Bom., 633, cites Sedgwick, but « Kamahmmal v. Puru (1897), 20 

not § 822, v Mad., 481; Subramania Ayyar v. 

1 Ghetaputti v. Turayya (1901), 12 Subramania Ayyar (1908), 31 Mad., 250. 
Mad. L. J., 375 (R n.); cf. Solomon v. In Sannadanappa v. Shivbasawa (1907), 
Barker (1862), 2 F. & F., 726 (per Black- 31 Bom., 354, interest Vas granted, 
bum, J. , at Nisi Prius) ; Bertram v. 1 1t is said in a learned article in 8 
Godfrey (1830), 1 ICnapp 381 (r. o.). Bombay Law Reporter, p. Ill, by 

2 Cassaboglou v. (7*66(1.883), II Q. B.D., Mr. B. K. Dastur “On the Law of 
797 ; Salve sen v. Rederi [1905], A. C, 302. Interest,” that the Bombay High Court 

3 See also Act XXVHI. of 1855, has followed the English practice and 

4 Cf. Juggornohun Ghose v. Munich- the Madras High Court. 

chand (1859), 7 Moo. L A., 263. 8 Ghanshiam Singh v. Daulai Singh 

5 London Chatham and Dover Railway (1896), 18 All., 240. 
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It is submitted that the question is not free from doubt. But in 
favour of the view taken in Allahabad the following considerations may 
be pointed out:— 

(a) In the London Chatham <& Dover By. Co.'s case; 1 2 Lords 
Herschell and Watson expressed great regret at the state 
of the law in England, though they felt constrained by the 
decisions in England to decide as they did : in India this 
circumstance of compulsion is absent. 

(h) Even in England an agreement to pay interest may be 
inferred from the course of dealing between the parties. 8 

(c) On an allied question, viz., whether the rule in s. 73 

must prevail in regard to immovable property, the Courts 
in India have felt themselves independent of English 
authorities. 

(d) The fact that the illustration in question refers to a sum of 

money, as the subject of the contract shows that the terms 
of the s. 73 are to be so interpreted as to include contracts 
for payment of money: and, at the same time, there is 
no express restriction of the principle in s. 73 having any 
reference to contracts for payment of money. 

(e) The Interest Act has not, it is true, been repealed. But, it 

is submitted, that the Interest Act deals with a question 
which, in some regards, is different from the question dealt 
with in s. 73 : for, damages are not payable, if the 
defendant shows that, as a matter of fact, no damage 
has been suffered by the plaintiff, 3 whereas interest may be 
awarded irrespective of the question, whether the plaintiff 
would have earned interest if the money had been paid 
to him when it was due. 

In connection with the point last mentioned, above, the following 
passage from a judgment of the Privy Council seems to be important: 
u Supposing the construction put by the Courts below on the deed to be 
correct (that the mortgage-deed did not provide for interest after 
the first year) the appellants still ask why they should not recover 
arrears of interest by w'ay of damages. It is very difficult to say 
why. The principal debt was not time-barred, and it was not paid. 

1 [1903], A. G\, 429. ( i [1911], A. C,, 301 ; note the words of 

2 Re Anglesey (Marquis of), Wilmot v. s. 73 : “ the party who suffers by such. 

Gardner [1901], 2 Ch. 549. breach.” 

3 Wertheim v. Chicoutimi Pulp Co. 
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Every clay that it remained unpaid, there was a breach of contract, and 
the bar of time applies only to breaches occurring six years before 
suit.” 1 It is noteworthy that their Lordships do not refer to interest 
under the Interest Act (which was cited to them) but interest by way 
of damages, This case does not seem to have received the attention 
that it deserves. 

(11) For an Indian case for damages for breach of a contract to 
many, see Purshotamdas v. Purshotamdas. 2 

The effect of the law of damages may be recapitulated :— 

We start with the general principle of damages that the party com¬ 
plaining should, so far as it can be done by money, be placed in the 
same position as he would have been in, if the contract had been per¬ 
formed ; 3 or, as it was put in an early case, “ there is a clear rule, that 
the amount which would have been .received if the contract had been 
kept, is the measure of damages if the contract is broken.” 4 

It is, however, clear that this principle is impracticable. If it were 
always rigidly given effect to, it would work extreme hardship. 
Obviously, for instance, the party committing the breach, R, ought not to 
suffer for the mental defects and want of business capacity of the other 
contracting party, E, if E fails to take the steps that a person of 
ordinary prudence would take on a breach of contract. That portion of 
the loss which is caused to E by his own incapacity ought to be borne 
by himself. 

Moreover, frequently unforeseen losses arise from a breach of con¬ 
tract, for which the promisor, K, is not responsible. This class of losses 
is not negligible ; indeed, it has been said (with reference to it) that the 
object of the law is to discriminate between the portion of the loss which 
must be borne by the offending party, and that which must be borne by 
the sufferer; that the law, in fact, aims not at the satisfaction, but a 
division, of the loss. 5 Though it? is important that promisors should 
be deterred from failing to perforin their contracts, yet it is generally 
impossible to fully compensate E, so as to place him in the same position 


1 Mathuradas v. Raja Nariv.dar Baha¬ 
dur (1897), 19 Mad., 39, 47. 

a (1896), 21 Bom., 23, the young man 
.sued for damages arising from the refused 
for 3 or 4 years on the part of the girl to 
marry. Rs. 1,000 damages were awarded. 

3 Werthcim v. Chicoutimi Pulp Co r 
[1911], A. C., 301, 307 (p. ,<?.). The pro 

misce cannot, therefore, claim damages 

T, IGA 


on such a scale that ho is in a better 
position than he would have been in, if 
tho contract had been performed. 

4 Alder v. Keighby (1846), 16 M. & \V., 
117, 120, per Pollock, O. B.,'cited and 
followed, Hadley v, Baxendale (1854). 
9 Ex., 341, 354. 

5 Arguments in Hadley v. BaxendaU 
(1854), 9 Ex., 341, 350. 


20 
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in which he would have been, if the contract had been performed. In 
any case E has to make reasonable efforts to reduce damages (explana¬ 
tion to ‘a. 73). 

Pleadings : damages in excess of what is claimed. —It was 

held in England in 1779, that damages in excess of the amount claimed in 
the pleadings, could not be given, and a verdict of the jury giving damages 
in excess of such amount, was set aside. 1 More recently, however, it 
has been held in England that in an action for unliquidated damages, 
it is unnecessary to claim a precise amount, 2 3 and in case a jury in England 
finds for a larger amount than claimed, the proper course is to apply 
for an amendment of the claim, so as to cover the larger award. s Leave 
has been granted to amend in such cases. 4 The same course would 
apparently have to be followed in India, in the unlikely event of a judge 
being inclined to award higher damages than claimed. 

Some terms connected with the law of damages are explained 
below 

(1) “ The Measure of damages 55 is the standard or method by 

which the amount of damages due, is calculated. 

(2) “ Market-price involves the notion that the goods in question 

are ordinarily bought and sold in the market, so that it. 
is possible to find out at what price an ordinary customer 
can obtain them. 5 

(3) <c General damages ” represent the compensation for a 

breach of contract, irrespective of any special circumstances, 
by which the loss in the particular instance has been 
enhanced beyond what may generally be expected to 
happen. 6 


1 Chevelry v. Morris (1779), 2 H. BL, 
1300. 

8 London & N. W. Lank, Ltd . v. 
George Neumes, Ld. (1900), 16 T. L. R., 
433, 434, per Yanghan William, L. J,: 
aee order of the Court, The Alert (1894), 
72 L. T., 124. 

3 Beckett v. Beckett & Jones [1901], 
P. 85 ( per Sir Francis Jeune). 

4 The Dictator [1892], P. 64 (Sir 

Charles Butt, P., allowed the endorse¬ 
ment on the writ to be amended from 
£5,000 to £8,500,, the President having 
awarded £7,500 as salvage, i.e. t £2,500, 

more than claimed). Wyatt v. Kosher- 
mile, «fee. Co. (1886), 2 T. L. R., 282: 


claim Originally for £200: verdict for 
£500: claim allowed to be amended. 
See also The Alert (1894), 72 L. T, 124. 

5 Cf. Orchard v. Simpson (1857), 2 C. 
B. (n. s.), 299. Cf. the Sale of Goods 
Act, 1893, (56, 57 Viet., c. 71), s. 50 
sub s. (3) which is set out in the com¬ 
ment to s. 123, below. 

6 Leake on Contracts, 763, 764: in 
regard to pleading, where only general 
damages are claimed, the statement is 
sufficient if it is stated that a breach has 
taken place, and damages are claimed. 
In other words, general damages are 
implied by law in every breach. 
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(4) “ Special damages ” are the consequence not only of the 

usual circumstances, hut the further consequences of the 
special circumstances. 1 

(5) “ Liquidated damages ” a means a sum named by the parties 

to a contract, and agreed upon by them, to be paid as 
damages, in case of default. Lord Dunedin calls it “ a 
genuine covenanted pre-estimate of damages.’ 2 * 

(6) “ Nominal damages ” 3 are the damages allowed where either 

the question that is sought to be raised is that of the 
right concerned, and not the loss suffered ; or where the 
plaintiff fails to make out a case for any substantial 
damages by reason of his own acts, which are held to be 
the real cause of the loss (and not the breach of contract); 
or the plaintiff is unable to show that he has suffered any 
special damages. 4 

Procuring a breach of contract.--The present Act deals with the 
obligations arising out of contract. But it may be convenient to note 
here that procuring a breach of contract by a third party may be an 
actionable wrong. 5 

74. When 6 a contract has been broken, if a sum is 
named in the contract as the amount to be 

Compensation for Cf , 

broach of contract r>Qjcl in case of such. breach, or if the 

where penalty stipu- F . •, .. i , 

lated for. a contract contains any other stipulation 

by way of penalty,” 7 the party complaining of the 
breach is entitled, whether or not actual damage or loss 
is proved to have been caused thereby, to receive from 
the party who has broken the contract reasonable 


1 Leake on Contracts, 764 ; see also 
Halsbuiy, Laws of England, X., 304, for 
an elaborate explanation of the term. 

2 Dunlop Pneumatic Tyre Go . V. 

aVci vgarage Motor Co. [1915], A. 0. 

79, 86. Of. comment to 74 below. 

3 Usually about 20 or 40 shillings in 
■Englarid. Beaman, J , recently awarded 
•one anna damages without costs, because 
he held there was merely technical 
breach, and that the German merchants 
who sued, had not really suffered any 
loss through the manganese not having 
been shipped according to contract; 


Karl Eitlingtr v. Chagandaa & Co. (1915), 

40 Bom., 301, 313. 

4 Halsbury, Laws of England, X., 305, 

* Irene Fanny Colquhmm v. Fanny 
Smith# (1909), 33 Mad., 417. 

6 The marginal note originally stood 

as follows : “ Title to compensation' for 

breach of contract in which a sum is named 
as payable in case of breach.” It was 
altered* as it now stands, by Act VI. of 
1899. 

7 The words in inverted commas were 
added by the Indian Contract Act 
(Amendment) Act VI. of 1899, s. 4. 
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compensation 1 not exceeding the amount so named “ or, 
as the case may be, the penalty stipulated for.” 2 

“ Explanation .—A stipulation for increased interest 3 
from the date of default may be a stipulation by way of 
penalty.” 2 

Exception .—When any person enters into any bail-bond, 
recognizance 4 or other instrument of the same nature, or 
under the provisions of any law., or under the orders of the 
Government of India or of any Local Government, gives 
any bond for the performance of any public duty or act in 
which the public are interested, 5 he shall be liable, upon 
breach of the condition of any such instrument, to pay the 
whole sum mentioned therein. 

Explanation .—A person who enters into a Contract 
with Government does not necessarily thereby undertake 
any public duty, or promise to do an act in which the public 
are interested. 

Illustrations . 

(a) A contracts with B to pay B Rs. 1,000 if he fails to pay B Rs. 500 on 
a given day. A fails to pay B Rs. 500 on that day. B ia entitled to recover 
from A such compensation, not exceeding Rs. 1,000, as the Court considers 
reasonable. 6 

( b ) A contracts with B that, if A practises as a surgeon within Calcutta* 
he will pay B Rs. 5,000. A practises as a surgeon in Calcutta. B is entitled 
to such compensation, not exceeding Rs. 5,000, as the Court considers reason¬ 
able. 

(c) A gives a recognizance binding him in a penalty of Rs. 500 to appear 
in Court on a certain day. He forfeits his recognizance. He is liable to pay the 
whole penalty. 


1 The penalty named in the contract 
may itself bo reasonable, and may 
therefore be awarded under the section : 
Sunder v. Sham Krishen (1906). 34 Cal., 
150 (p. c.). 

3 See footnote (7), p. 307. 

3 See illustration (d) to s. 74. 

4 See illustration (o) to s. 74. 

5 An administration-bond under the 
Indian Succession Act X of 1865, s. 256, 
is not a bond within the exception: 
Lacktnan Las v. Chafer (1887), 10 


AIL, 29. 

G Cf. illustration ( n) to s. 73, above: 
The present illustration must be distin¬ 
guished from the case where there is an 
existing right to be paid He. .1,000, and 
the creditor agrees to accept Rs. 500, 
if that sum is paid on or before a parti¬ 
cular day, but reserves the right to 
receive payment of the full Rs. 1,000* 
should there bo a failure to pay Its. 500 
on the said day: Thompson v. Hudson 
(1869), 4 H. L., 1. 
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(d) A gives B a bond for tl\e repayment of Rs. 1,000 with interest at 12 
per cent, at the er\d of six months, with a stipulation that in case of default 
interest shall be payable at the rate of 75 per cent, from the date of default. 
This is a stipulation by way of penalty, and B is only entitled to recover from 
A such compensations as the Court considers reasonable. 1 

(e) A, who owes money to B, a money-lender, undertakes to repay him 
by delivering to him 10 niaunds of grain on a certain date, and stipulates that, 
in the event of his not delivering the stipulated amount by the stipulated date, 
he shall be liable to deliver 20 maunds. Tbi^ is a stipulation by way of penalty, 
and B is only entitled to reasonable compensation in case of breach. 1 

(/) A undertakes to repay B a loan of Rs. 1,000 by five equal monthly 
instalments with a stipulation that, in default of payment of any instalment, 
the whole shall become due. This stipulation is not by way of penalty and the 
contract may be enforced according to its terms. 1 

(q) 4 borrows Rs. 100 from B and gives him a bond for Rs. 200 payable 
by five yearly instalments of Rs. 40 with a stipulation that, in default of payment 
of any instalment, the whole shall become due. This is a stipulation by way 
of penalty. 1 

COMMENT. 

Sir Henry S. Maine , 2 in enumerating the points on which the 
Indian Contract Act differs from the English law, quoted the following 
remarks of the Commissioners which seem .to have reference to the 
present section, as originally drafted, not as it now stand: — 

16. “ In order to avoid the litigation which arises under the English 
Law on the subject of the distinction between penalty and liquidated 
•damages where the contract contains a stipulation that a specified sum, 
shall be paid in case of its breach, we propose that the rule of law shall 
have no regard to that distinction, but simply require payment of the 
specified sum.” But see the.next paragraph, below. 

Penalty : liquidated damages : unliquidated damages. — A 
learned writer lias made the following comment on s. 74:— 

“ Section 74 makes a material alteration in the law. It practically 
abolishes what were formerly known as ‘ liquidated damages/ With 
a view to explain to the uninitiated, we may state that there were generally 
•considered to be two kinds of damages : — unliquidated damages, which 
were not fixed by the contract, and liquidated damages, which were 
fixed by. the parties themselves in the contract as the amount to be paid 
by the party who committed the breach. We may also state that when 
the word ‘ penalty * is used in a contract, it means to imply that the 
amount of unliquidated damages to be paid is not to exceed a penal sum 
mentioned in the contract. . . . . But the Courts in England have 
always looked with a jealous eye on contracts where the damages have 


1 Illustrations ( d ), (e), (/), (g) /were 2 See pp. 3—9, above, for the full state* 

Added by Act VI of 1899, s. 4 (Sj; raent of Sif H. S. Maine. 
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been previously fixed between the parties ; and the effect of the decisions 
seems to be this, that even if the parties in the very contract itself call 
the amount fixed c liquidated damages/ the Courts will not give effect 
to it as such, but consider it merely as a penalty, except in cases where 
the damages are a mere question of sentiment, or where it is impossible 
reasonably to assess them. The language of the body of the section 
is peculiar, but there is no doubt that, taking it in connection with Illus ¬ 
tration (6), its intention is to abolish liquidated damages. * The reason 
for the change is given to us by the Select Committee of the Supreme 
Council, who carefully considered the Bill, before it became law, in the 
following words :— 

“ f We are quite conscious that it is highly desirable to simplify the 
law by removing the distinction between penalties and liquidated damages; 
but we are clearly of opinion that the best way to do so is to provide 
that all such sums shall be treated as penalties. It is notoriously the 
practice of the Natives to introduce heavy penal stipulations into their 
agreements, and these are always intended to operate* simply in terrorem. 
It may, no doubt, be said that by changing the law, the people might be 
led in time to a better system. But partly through the tenacity of habit 
in the Natives, partly through the time which it takes to diffuse acquaint¬ 
ance with the new rule, and partly also through the fact that, in case of 
bond-debts, it is the creditor who frames the instrument, there would 
be a great deal of positive suffering inflicted, and possibly more than the 
Legislature has a right to impose, before the result aimed^at by the Bill 
could be attained/ 

Section 74 considered. —Three points may be noted with reference 
to s. 74 :— 

(1) Naming in the contract a sum as the amount to be paid, is 

apparently taken to be a stipulation by way of] penalty”: 
observe the words 44 any other stipulation.” 

(2) No compensation in excess of the amount, or other compensa¬ 

tion so mentioned in the contract, can be recovered in ease 
of breach. What can be recovered is reasonable compen¬ 
sation : but such compensation cannot be in excess of 
what the parties themselves have named. 

(3) In cases where there is a penalty clause, reasonable compensa¬ 

tion will be allowed, notwithstanding that no actual damage 
or loss is proved to have been caused. 


1 Madras Jurist, VIII., 405, 40G. 
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The scheme of s. 74 has been explained in an elaborate judgment 
by Sundara Aiyar, J., in Mnthu Krishna Iyer v. Sankaralingam Pillay. 1 
He expressed the view 2 that the real principle underlying the Courts’ 
interference with the contract between parties as to a payment to be 
made by way of damages, is no other than this — 

“ The doctrine that the Court will carry out all contracts between 
parties, is’ confined to the carrying out of the primary con¬ 
tract, and does not extend, to a secondary or subsidiary 
contract, to come into operation if the .primary contract is 
broken. In bonds securing the payment of money, the 
contract regarded as primary is the promise to pay the 
amount due to the creditor with the interest, if any, agreed 
upon. Any further contract to be binding on the promisor, 
if he breaks this contract, is regarded as a secondary one, 
intended to secure the fulfilment of the primary contract; 
and the Courts both in England and in India do not feel 
bound tp carry out such a secondary contract apart from 
its. justice",and reasonableness.’’ 2 * 

The judgment of Sadasiva Aiyar, J., in the same case has been 
eulogized as “ a masterly exposition of the intentions of the Legislature 
in India, and a complete answer to the somewhat timid reluctance of 
the Courts in the earlier decisions to take a more extended view of 
their powers under s. 74 of the Contract Act. 3 , 

Stipulation for payment of interest may be a penalty.— It 
has been’ recently by the Calcutta. High Court that it is competent 
to a Court to grant relief’wheueVer the stipulation for payment of interest 
at a specified rate appears to the Court to be a stipulation by way of penalty. 
What constitutes a stipulation by way of penalty must be determined 
in each individual case upon its own special circumstances. 4 

The'decisions on stipulations' for .interest are elaborately collected 
under four heads, with sub-Eeads, iri&r Frederick Pb^ck and Mr. Mulla’s 
commentary on the Indian Contract Act, to which reference may be made. 


l(1912), 36 Mad., 229, 251 et seq.- 
. ''Stulaaiva Aiyar, d.’s referring judgment- 
is to be found at pp. 231, et seq. 

** (1 012), 36 Mad., '229, 265, 

3 'Abdul Majeed v. Khirode Chandra 

Pal 42 CalV 690, 699, (per Holm- 

wood and Chapman, JJ.). . 

4 Krishna Charan Barman v. Sanati 
Kumar Das (1916), 44 Cai., 162, referring 


to Webster v. Bosanquei [1012J, A. C., 
394; Khdgaram Das v. Ramsankar Das 
Pramanik (1914), 42 Cal., 652; Bouwang 
Raja CMlaphroo Chowdhuri v. Banga 
Behan Sen t (1915), 20 C. W. N., 408; 
Abdul Majeed v. Khirode Chandra Pal , 
(1914), 42 Cai., 690: and Gopeshwar 
Saha v. Jadav Chandra Chanda (1915), 
43 Cal, 632. 
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75. A person who rightly rescinds a contract is entitled 
Party rightfully to compensation 1 for any damage which he 


rescinding contract 
entitled to compen¬ 
sation. 


has sustained through the non-fulfilment 
of the contract. 2 


Illustration . 

A, a singer, contracts with B, the manager of a theatre, to sing at his theatre 
for two nights in every week during the next two months, and B engages to pay 
her 100 rupees for each night’s performance. On the sixth night A wilfully 
absents herself from the theatre, and B, in consequence, rescinds the contract. 
B is entitled to claim compensation for the damage which he has sustained 
through the non-fulfilment of the contract. 3 

COMMENT. 

Conversely, te no man can at once treat the contract as avoided 
by him so as to resume the property which he parted with under it, and at 
the same time keep the money or other advantages which he has 
obtained under it.” 4 


1 Tliis implies, of course, that money 

which has been paid by the party 
rescinding the contract, may be 

recovered back by him from the other 
party: Refuge Assurance Co., Ltd. v. 

KeUkwm [1007], 2 K. B., 242, affirmed 
[1909], A. C., 243, the Lords delivering 
no judgment, but Lord Lorebum, L. 0., 
asked during arguments: “Do you 
really contend that, the principal can 
keep the money obtained by the fraud 
of the agent ? ** and in a footnote by 
the editor the following apposite quota¬ 
tion is given : “ May one bo pardoned 


and retain the offence ? ” Hamlet, Act 111. 
sc. 3. 

2 Cf. ss. 39, 53, 55, 64, 65 above for 
other instances. 

3 Cf. illustration (a) to s, 39. 

4 Clough v. London d> iV. U . By. Co. 
(1871), L. ft., 7 Ex., 26, 37. So in 
Bnldeo Doss v. Howe (1880), 6 Cal., 54, 
89, Garth, C. J., said “the plaintiff 
having the right, of course, upon rescission 
of the contract, to receive back the small 
balance due to him from the defendants.” 
See also the last paragraph of Pontifox, 
J.’s judgment in the same case. 





CHAPTER VII. 

Sale op Goods (ss. 76—123). 


Introductory Note. 

This is the first of the chapters dealing with specific classes of 
contracts,—so far the Act having dealt with the general principles 
relating to the formation of contracts, their legal results and their 
performance or non-performance. 

The present chapter has 8 heads— 

I. The first head (ss. 76—89) deals mainly with tho question 
how a contract for sale is completed, viz., how and when property 
in goods sold passes. As a contract for sale has a double subject- 
matter (the respective considerations) viz .— 

(1) the goods that are sold (i.e„ transferred for a price) and 

(2) the price that is given for the transfer of the goods,— 

the rules relating to its completion fall under these two heads. Hence, 
after ss. 76—78 have given the necessary definitions,— 

(1) sections 79,80, 82—85 deal with the first aspect: the goods ; 

(2) sections 81 and 89 with the price. 

The other three ss. 86, 87, 88 deal with the legal results in three 
special cases. 

II. An important factor, both in the completion of the contract 
for sale and its performance, is delivery of the goods sold : 

(1) Section 90, in effect, defines delivery; 

(2) Sections 91—94 deal with 4 different aspects of the question 

of delivery: 

(a) Section 91 has reference to certain persons to whom goods 

are often delivered, viz., wharfingers, carriers, etc.; 

(b) Section 92 to the goods themselves: delivery of a part 

of the goods; 

(c) Section 93 to the necessity for an application by the 

buyer for delivery; and 

(d) Section 94 to the place of delivery. 
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The next three sub-divisions of the chapter deal with three 
Incidents of sale :, 

(1) lien, 

(2) stoppage in transit, and 

(3) resale,— . 

alfthree being rights of the seller, the first two to be exercised over 
the goods in order to enforce payment of the goods, and the third, 
a means by which he may lessen the loss to himself should the buyer 
break the contract, 

HI. Sections 96—-98 deal with the seller's lien over the goods, 
i.e., his right to retain them until the price is paid. 

IV. Sections 99—106 deal with stoppage in transit, viz., the right 
to stop the goods from being delivered to the buyer, after they, have 
been put into the course of transmission to him. Section 99 defines 
the right of stoppage ; s. 100 explains when goods are to be deemed 
to be in transit; ss. 101—103 deal with incidents of the right, where 
the buyer has sold the goods to a Becond buyer; ss. 104, 105 lay down 
how the stoppage is to be effected; and s. 106 gives its legal effect;. 

V. Section 107 refers to the right of resale : it gives the right 
to the seller to sell the goods to a second buyer, should the buyer 
not perform his part of the contract. 

VI. Having dealt with the completion of the contract of sale, 
and with the three above-mentioned incidents connected with the 
performance of the contract, the sixth head of the chapter (s. 108) 
has reference to the title to the goods sold, acquired by the buyer ; 
the general principle being that the seller cannot give better title, 
than he himself has. 

VII. Sections 109—118 have reference to an important term 
in the contract itself, viz., warranty, or an undertaking that the goods 
are of a particular quality or quantity. Section 109 refers to the 
warranty of title : by the very fact of offering to sell, the seller must 
be taken to undertake that he has title to the goods, and can sell them. 
Sections 110—115 refer to various implied warranties arising in regard 
to special classes of goods, or the purpose for which they are known 
to be purchased, etc. Section 116 saves the seller from liability in 
regard to latent defects unless there is (a) fraud or (6) an express 
warranty. Sections 117 and 118 refer to the rights of the buyer 
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on breach of warranty: he has the option of accepting or refusing 
the goods, and is entitled also to compensation for loss by the breach. 

VIII. Sections 119—123 refer to five miscellaneous matters. 

When Property in Goods sold 'passes. 

76. In this chapter, the word “goods” means 
and includes every kind of movable- 

“ Goods ” defined. . 

property. 1 

COMMENT. 

Analogous law. —The Sale of Goods Act, 1893 (56 & 57 Viet., 
c. 71) ss. 5, 6, and 7 are as follows 

“ 5.—(1) The goods which form the subject of a contract of sale 
may be either existing goods, owned or passed by the seller, or goods to 
bo manufactured or acquired by the seller after the making of the contract 
of sale, in this Act called 1 future goods.’ 

“ (2) There may be a contract for the sale of goods, the acquisition 
of which by the seller depends upon a contingency which may or may 
not happen. 

“6. Where there is a contract for the sale of specific goods, and 
the goods without the knowledge of the seller have perished at the time 
when the contract is made, the contract is void. 

“ 7. Where there is an agreement to sell specific goods, and subse¬ 
quently the goods, without any fault on the part of the seller or buyer, 
perish before the risk passes to the buyer, the agreement is thereby 
avoided.” 

In the same Act, s. 62, the meaning of the term “ goods ” is thus 
explained: “ Goods include all chattels personal other than things in 
action, and money, and in Scotland all corporeal movables except money. 
The term includes emblements, industrial growing crops, and things 
attached to or forming part of the land which are agreed to be severed 
before sale or under the contract of sale.” 

Movable property means property of every description except 
“ land, benefits to arise out of land, and things attached to the earth, or 
permanently fastened to anything attached to the earth’: The General 
Clauses Act X. of 1897, s. 3 (25) and (34). The terms “ movable and 
immovable property ” are unknown to English law. 2 

1 See comment for definition of mov- 8 Re Hoyle; Row v. Jagg [1911). 
able proporty. 1 Ch., 183, 185. 
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“ Sale ” defined. 


The transfer of actionable claims is, by the definition in s. 76, 
taken out ot the scope of this chapter. As to them see the Transfer of 
Property Act, Ch. VIII., ss. 130 et seq. The English Jaw on the subject 
is generally found under the heading f transfer of choses in action.’ See 
Tailby v. Official Receiver . 1 

77. “Sale” is the exchange 2 of property for a price. 3 

It involves the transfer of the ownership of 
the thing sold from the seller to the buyer. 3 

COMMENT. 

Analogous law.- -See the Transfer of Property Act, s. 51, for 
another definition of sale ; and s. 1.18 of the same Act for a definition of 
exchange. A transfer of money in consideration for money would be 
an exchange under s. 118. The definition of “ transfer of property ” is 
contained in s. 5 of the same Act, and provisions as to what may be 
transferred are contained in s. 6. That which cannot be transferred, 
can, of course, not be sold. 

Sections 77 and 78 of the present Act ought to be read together. 

Definition of sale. —The word ‘ sale ’ has in ordinary parlance an 
ambiguous meaning. It may mean either (a) an agreement to sell, or 
(b) the actual act of making over goods for a price, or of exchanging 
commodity for a consideration ; or (c) a completed transaction by which 
goods have been transferred from the. buyer to the seller for a price. 
The definition in S. 77 seems to refer to the result of the transaction : 
it is not couched in terms applicable to the contract for sale ; and, read 
with s. 78, it involves a part of substantive law, viz., that, as soon as 
there is what is provided by the first part of s. 78, the ownership of the 
goods agreed to be sold passes to the buyer,- -e.g., if there is an offer 
and acceptance of ascertained goods together with part-payment. 

The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), ss. 1 and 2 
Are to the following effect:— 

' 1.—(1) A contract of sale of goods is a contract whereby the seller 
transfers or agrees to transfer the property in goods to the buyer for a 
money consideration, called the price. 


1 (1883), 13 App. Case, 523. 

. 2 For the distinction between a sale 
and a completed contract to sell, see 
Thotci VenJcaktcfieUasami Chettiar v. 
KrUhnammy Iyer (1874), 8 Mad. H. 0. 
K,, 1 (jx:r Holloway and Frere, JJ.). 

3 Sale involves, of course, the transfer 
of the ownership as well as of the money, 


which is paid as the price. The expres¬ 
sion “price” itself, vriiich occurs in the 
first sentence of s. 77, involves the double 
notion of a transfer of the money paid, 
and that the money is paid in exchange 
for something, t'.c., because something 
else is transferred to the person paying 
the price. 
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“ There may be. a contract of sale between one part-owner and another. 

“ (2) A contract of sale may be absolute or conditional. 

“ (3) Where under a contract of sale the property in the goods is 
transferred from the seller to the buyer, the contract is called a sale; 
but where the transfer of the property in the goods is to take place at a 
future time or subject to some condition thereafter to be fulfilled, the 
contract is called an ‘ agreement to sell.’ 

“ (4) An agreement to sell becomes a sale when the time elapses or 
the conditions are fulfilled subject to which the property in the goods 
is to be transferred. 

“ 2. Capacity to buy and sell is regulated by the general law con¬ 
cerning capacity to contract, and to transfer and acquire property. 

“ Provided that where necessaries are sold and delivered to an infant 
(or minor) or to a person who by reason of mental incapacity or drunken¬ 
ness is incompetent to contract, he must pay a reasonable price therefor. 

« < Necessaries ’ in this section mean goods suitable to the condition 
of life of such infant (or minor) or other person and to his actual require¬ 
ments at the time of the sale and delivery. ’ 

78- Sale 1 is effected by offer and 
Safe how effected. acce p tance 0 £ ascer t.ained 2 goods tor a price, 

or of a price for ascertained 2 goods, 
together with payment of the price or delivery 3 of the 
goods; or with tender, part-payment, earnest 4 or part- 
delivery ; or with an agreement, express oi implied, that 
the payment or delivery, or both, shall be postponed. 5 

Where there is a contract for the sale of ascertained 
goods, the property in the goods sold passes 6 to the buyer 


1 As to the ambiguity of the expression 
“ sale,” see comment to s. 77 above. 

2 As to unascertained goods, see 
ss. 79, 82, bolow. 

3 As to delivery see ss. 90—94, below. 

4 Earnest=“ the sum paid by the buyer 

of goods in order to bind the seller to the 
terms of the agreement.To consti¬ 

tute earnest the tiling must be given 
as a token of ratification of the contract, 
and it should be expressly stated so 
by the giver"—Wharton, Law Lexicon. 

* With this paragraph compare the 


Sale of Goods Act, 1893 (56 & 57 Viet., 
c. 71), s. 4(1), (set out in the comment 
to s. 78, below) whioh is based on the 
Statute of Frauds, s. 17, (printed as 
s. 16 in the Statutes revisod : 29 Chs., 
II., c. 3, s. 17). See also Brij Coomarec 
v. Salamander (1905), 32 Cal., 816. 

« The fact that property has passed 
does not interfere with the operation of 
the roles relating to putting an end to the 
contract (s. 39), nor with the contract 
becoming voidable at the option of the 
promisee (s. 55) ; nor are the vendor’s 
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when the whole or part of the price or when the earnest is 
paid or when the whole or part of the goods is delivered. * 1 

If the parties agree, expressly or by implication, 2 that 
the payment or delivery, or both, shall he postponed, the 
property passes as soon as the proposal for sale is accepted. 3 

Illustrations . 

(a) B offers to buy A’s horse for 500 rupees. A accepts B’s offer, and 
•delivers the horse to B. The horse becomes B’s property on delivery. 

(b) A sends goods to B, with the request that he will buy them at a stated 
price if he approves of them or return them, if he doe' not approve of them. 
B retains the goods, and informs A that he approves of them. The goods become 
B’s when B retains them. 4 

(c) B offers A for his horse 1,000 rupees, the horse to be delivered to B on a 
stated day, and the prioe to be paid on another stated day. A accepts the offer. 
'The horse becomes B’s as soon as the proposal is accepted. 

(d) B offers A for his horse 1,000 rupees on a month’s credit. A accepts 
the offer. The horse becomes B’s as soon as the offer is accepted. 

(e) B, on the first January, offers to A for a quantity of rice 2,000 rupees, 
to lie paid on the first March following, the rice not to be taken away till paid 
for. A accepts the offer. The rice becomes B’s as soon as the offer is accepted. 

COMMENT. 

Analogous law.—The Sale of Goods Act (56 & 57 Viet., c. 71), s. 4 
is as follows:—(With sub-fl. (1) of s. 4 the third paragraph of s. 78, 
above, may be compared), 

“ 4 — (1) A contract for the sale of any goods of the value of ten 
pounds or upwards shall not be enforceable by action unless the buyer 
shall accept part of the goods so sold, and actually receive the same, 
or give something in earnest to bind the contract, or in part-payment, 
or unless some note or memorandum in writing of the contract be made 
and signed by ;thc party to be. charged or his agent in that behalf. 

“(2) The provisions of this section apply, to every such contract, 
notwithstanding that the goods may be intended to*be delivered at some 


rights thereafter restricted to that of 
re-sale (under s. 107): Buldeo Doss v. 
Howe (I88o), 6 Cal f , 64. 

1 Le,, where the whole is delivered or 

where part is delivered in progress of 

delivery of the whole ; see s. 92, below,— 
which, shows that the part delivered 
must be delivered in progress of the 
delivery of the whole. See Mitchell 

Reid & Co, v. Buldeo Doss (1887), 15 
Cal., 1, 6 ; Shoshi y. flobo (1878), 4 Cal, , 
801, 805; Buldeo Doss v. Howe (1888), 


6 Cal., 64 ; Martindale v. Smith <1841), 
1 Q. B , 389. 

* The prevalence of the practice to buy 
and sell goods on credit makes it very 
easy for the implication to arise that the 
payment, or delivery, or both, were post- 
poned for a reasonable period, and that 
the sale nevertheless was completed. 

3 Of . Oilmour v. Supple (1858), II 
Moo. P. C., 551. 

4 See comment. 
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future time, or may not at the time of such contract be actually made, 
procured, or provided, or fit or ready for delivery, or some act may be 
requisite for the mating or completing thereof, or rendering the same 
fit for delivery, 

“(3) There is an acceptance of goods within the meaning of this 
section when the buyer, does any act in relation to the goods which 
recognises a pre-existing contract of side whether there be an acceptance 
in performance of the contract or not. 

" (4) The provisions of this section do not apply to Scotland.” 

The first part of s. 78 may be put in the following form :— 

<c Sale is effected by,— 


with payment of the price, 
or 


of ascertained ' 
goods for a 
price or 


delivery of the goods ; or 


with tender, part-payment, 


offer and ac¬ 
ceptance 


together ^ earnest, part-delivery ; or 


of a price for 
ascert a i n e d 


with an agreement, express 
or implied, that the pay¬ 
ment, or delivery, or both, 


, goods 


_ shall be postponed. 


Completion of sale : as. 78 — 89. —Section 78 and the next five 
sections deal with the question when sale is completed,—in other words 
when the ownership of the thing sold is transferred from the seller to 
the buyer. At the outset, it should be noted that it is a question of 
construction of the contract in each case, at what stage the property 
shall pass ; and a question of fact in whether that stage has 

been reached.” 1 The rules of law c as. 78—84 are guides 

to the construction of the contract ' 

the parties have either not agre< or 

not expressed their agreement i mding whether or not 



at the stages or under thy circumstances referred to in 
ss. 78—84, property shall pAsa. 


The fact that the sale is completed and consequently that the owner¬ 
ship of the goods has been transferred or (in the terms of the third para¬ 
graph of s. 78), that the property in the goods has passed, does not affect 
the operations of the rules referred to in ss. 39, 55, and 107. 2 

As to auctions see a. 122, below. 

i Seath v. Moore (1886), 11 App. Cas., T.. R., 581. 599-600, and Wail v. Baker- 
350, 370, 385} Tvrby v. Bates (1863), 2 (1846), 2 Ex., 1, therein referred to. 

H. & C., 200, 211. See also Eagleton v. 2 Bukko Doss v. Howe (1880), 6 
The East India By. Co. (1872), 8 Beng. Cal., 64. 











The effect of ss. 78 to 89 may with advantage be put together in tabular form 


( 1 ) 


Sale involves { 


transfer of 
ownership of 
the goods 
sold (s. 78); 
(see s. 86 as 
to one legal 
result of trans¬ 
fer of owner¬ 
ship) ; and 


(a) whore the goods 
have to be,’— 


f(l) ascertained, 

( 2 ) made, or 

(3) finished 

(«. 79 ), or y — 


(b) if the seller has t 0 do something 
for the purpose of putting them 
into the state in which the buyer 
is to take them (s. 80),— 


the owner¬ 
ship is not 
transferred 
until the, 
goods are,- 


(1) ascertained, 

( 2 ) made, or 

(3) finished, or 


and this'i 
may be * 
done! 
by,— J 


'( 1 ) one'party appro¬ 
priating goods 
for the purpose 
of the agree¬ 
ment, and 
( 2 ) the other party 
assenting to the 
appropriation: 
s. 83 , See also 
s. 84, 


fthe 


(«) where the agreement is for tho) of” ho 

sale of immovable and movable-, movable 
property combined (s. 85),— [ property — . 

(rt) where there is a contract for n r 

the sale of goods not yet in “ hi ° o{ ^ 
existence (a. 87, and see s. 88),--4 g0< ^ 8 may 

be trans¬ 
ferred — 


(4) the thing done which is necessary for putting 
them into the state, in which the buyer is 
to take them. 

(the transfer of the 

-does not pass before.—.. -j immovable pro- 

I perty. 


by acts done by the seller.— 


r (l) after the goods 
are produced,- 


rfor the asccr- , \ 
f 


or by acts done 
assent. 


by the buyer 


(2) in pursuance of 

the contract. 

with the seller's 


[<*) 

1 ( 2 ) payment of the] 
price by buyer; j 

( 5 ) where the price is not fixed by the contract of j the buyer is bound to pay the filler such a price 
sale,— i ‘ w * A ^ 


where any tiling | (jj to the goods} tainment of * , , . , , 

remains to be j- ^ ^ the am , mnt | V tho sale is not complete nntil this has been done. 

{ of the price,; 


done.- 


/ as the Court considers reasonable. 
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Goods left on premises—With reference to illustration (b), the 
goods really become the buyer's when he accepts the offer of the seller : 1 
The Sales of Goods Act, 1893(56 & 57 Viet., c. 71), s. 18 provides that 
“ unless a different intention appears, the following are rules for ascertain¬ 
ing the intention of parties as to the time at which the property in the 
goods is to pass to the buyer: . . . 

“ Rule L —When the goods are delivered to the buyer on approval 
or 4 on sale or return ’ or other similar terms the property therein passes 
to the buyer :—• 

£< (a) When he signifies his approval or acceptance to the seller, 
or does any other act adopting the transaction: 2 

u ( b) If he does not signify his approval or acceptance to the seller, 
but retains the goods without giving notice of rejection, then, 
if a time has been fixed for the return of the goods, on the 
expiration of such time, and if no time has been fixed on 
the expiration of a reasonable time. What is reasonable 
time is a question of fact.” 3 

In the statement of the rule contained in the last paragraph, it is 
assumed that there is a contract on which the goods are delivered to the 
buyer, and possession accepted by him. 

If a tradesman, however, leaves goods on the premises of a third 
party without his concurrence, there is obviously no duty on the 
other party either to comply with the terms of the tradesman, 
or to pay for the goods, unless he does anything from which it 
would be reasonable to assume that he has agreed to pay for the 
goods. 


79- Where there is a contract for the sale 


Transfer of owner¬ 
ship of thing sold, 

^wrteL a 0 df et made of a thing which has yet to be ascertained , 4 

or finished. 


1 See Kuttayan v. Palaniappa (1904), 
27 Mad., 540. 

2 Swain v. Shepherd (1832), I M. & 
Rob., 223. In Kirkkam v. Attenborough 
[1897], 1 Q. B., 201, and Weiner v. Gill 

[1906], 2 K. B,, 574, the goods were 
pawned, and it was hold, that by so doing, 
the proposed buyer adopted the transac¬ 
tion. 

T, ICA 


8 Moss v. Sweet (1851), 16 Q. B., 493 ; 
cf. Beverley v. Lincoln Gas Co . (1837), 
6 A. & E., 829; Ex parte White (1870), 
L. R., 6 Ch. App., 397 ; Ray v. Barter 
(1879), 4 Ex. D., 279; Elphick v. Barnes 
(1880), 5 C. P. D., 321. 

4 See Eagleton v. East India Ry. Co „ 
(1872), 8 Bong. L. R., 581, 599, 600. 

21 
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made 1 or finished, 2 the ownership of the thing is not 
transferred to the buyer, until it is ascertained, made or 
finished. 2 

Illustration* ' ‘ r ^ -’ 

B orders A, a barge-builder, to make him a barge. 3 The price is not made 
payable by instalments. 4 While the barge is building. B pays to A money from 
time to time on account of the prioe. The ownership of the barge does not pass 
to B until it is finished. 2 


COMMENT. 

Sal© when completed. —Sections 79—84 should be considered 
together: s. 79 first gives the general rule: then ss. SO—82 give three 
special cases, in which the ownership of the goods is not transferred to 
the buyer unless something takes place, viz .,— 

s. 79, that the goods are ascertained, made or finished, or 

s. 80, that the seller does anything to the goods for the purpose of 
putting them into the state in which the buyer is to take 
them; or 

s. 81, that the seller does what remains to be done to the goods, 
for ascertaining the price ; or 

s, 82, that the goods are ascertained. (This is already provided 
for in s. 79; and s. 82 seems to be redundant.) 


1 Muckloto v. Mangles (1808), 1 Taunt., 
318. Where goods are ordered to be 
made, while they are in progress, the 
materials belong to the maker: Atkinson 
v. Bell (1828), 8 B. C., 277 ; Wdrier v. 
Humphreys (1841), 2 M. k G., 853 (un¬ 
finished coat with tailor). “ Until the 
last of the necessary materials bo added, 
the vessel [or other article to 1)© made) 
is not complete; the thing contracted 
for is not in existence*; for the contract 
is for a complete vessel not for parts of a 
vessel ” ; Clarke v. Spence (1830), 4 A. k 
E., 448, 468 (Patteson, Williams and 
Coleridge, JJ.). But of course “a 
party may agree to purchase a ship when 
finished, or as she then stands ” : lMidler 
v. Burlinsori (1837), 2 M. & W., 602,— 
this being a question of construction; 
Sealh v. Moore (188G), 11 App. Cas., 
350. 

2 Of. Sale of Goods Act, 1893 (56 & 57 


Viet., e. 71), s. 16, and 8. 18, Rule 
5, Hence an important question of 
construction may arise in case the seller 
becomes insolvent before the thing is 
finished, especially if the purchaser has 
paid instalments of the price while the 
tiling is being built. On the other hand, 
once the property has passed, the risk 
of loss or destruction is on the owner 
(s. 86). 

3 The illustration is based on Laidler 
v. fcurlinson (1837), 2 M. k W., G02. 

4 Where the agreement is to pay by 
instalments, the rule of construction , 
invariably applied in England to such 
contracts is, that on payment of the first 
instalment the general property in so 
much of the vessel as is then constructed 
shall vest in the purchaser: Woods v. 
Mussel (1822), 5 B. & A„ 942; Clarke 
v. Spence (1836), 4 A. & E., 448. 
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s.* 80*] 

Then follow as. 83, 84 which contain two instances where something is 
done, resulting in ascertainment of goods, or what has the same legal 
results as ascertainment, viz ., — 

s. 83, where goods answering the description are appropriated by 
one party with the assent of the other ; 
s 84, where the. seller selects and appropriates go^ds to the buyer 
in order to do an act with reference to the goods.whicb 
cannot be done uhtil they are appropriated to the buyer. 

Contract contrary to »s. 70 -86.—A question may arise whether 
ss. 79—85 are subject' to this that a contrary intention does not appear 
from the contract: in other words, whether or not a contract to the 
contrary prevents ss, 79 —89 from having their effect. In England these N 
rules ate taken to'be rules of construction. 1 Apparently this character 
•of the rule is not altered by the terms of s. 79. For under it, the first 
question would be whether the contract is for the sale of a thing which 
has yet to be made* dr finished, or for the, unmade,^or unfinished thing. 

Jn the latter case s\79 w r oum not apply. N v 

v Thereisno law^hat unfifiikhed goods cannots.be sold. 2 * 

\ Y V ■ v ' , 

80. Wherd, by a contract for the sale of goods, .the. 

seller is' to M&'any thing * to- them for the 

Tfompletion ,of sale . . . . 

•of goods which the purpose of putting them into a state in 
in which bu^lr which the buyer is to tube them,'the sale 
is to take them. - g n0 £ (Complete until ^uch thing has - been 

done . 4 \ v 

1 migration. \ * - \ - 

A, a ship-builder* con tracts- to fcell tp B, for ^stated price, a vessel which is 
lying in A’s yard; the vessel tekbq rigged and fittedfor a Voyage, and the price- 
t6.be paid on delivery. Under the Contract,’ the property in the vessel does not 
pass.to B until the vessel has bedn tigged, fitted up and delivered; 

\ ’ • V Y Y ‘ % 

comment: \ 

. > s - . V '* *v • 

Analogous Ct' the Sale of Goods\4ct, 1893 (56 & 57 Viet., 

c. 71), s. 18, rule' 2,.^ for ascertaining the intentioii % of the jjarties as 4o 
. . . . -- . -— ±1 - : ... 

1 Ex parte. Lavthtou (1875), L. K., 10 8 jbanwick'V. Sotheni (1839), 9 A. & E., 

Ch. App., 405, 411. ' ' 895; Alfaidge v. Johnson (1857), 26 

2 See Young v. -Matthews (1866), L, K,, L. J. (Q~ £•)> 290. 

2 C. P., 127. v % % * Gilmour v. Supple (1858), II Moo. 

3 E.g. t fitting up a ship (see illustxa- I. A.,^551; Acraman v. Morris. (1849), 

tion); or weighing starch or bark or oats: $ O. B., 449. OL The Sale of Goods Act. 

Manson v. Meyer (1805), 6 East., 614; 1893 (56 &. 57 Viet., e. 71), s. IS, rule 2, 

JSimmons v. Swift (1826), 5 B. & C., 859 ; which is set but in the comment. 
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the time at which the property in the goods is to pass to the buyer.” 
The rule is as follows :—■ 

“ is._ R u l e 2. —Where theTe is a contract for the sale of specific 

goods and the seller is bound to do something to the goods, for the purpose 
of putting them into a deliverable state, the property does not pass until 
such thing be done, and the buyer has notice thereof.” 

Section 80, above, does not require any notice ; see the comment to 
s. 79, above. 

Delivery.—Compare s. 90 et seq., below. The contract is frequently 
not to be considered as completed, unless the goods are delivered. 

81 . Where anything 1 remains to be done to the 
goods by the seller for the purpose of 
oigoods 0 when seller ascertaining the amount of the price, 2 the 
thereto In oideft® sale is not complete 3 until this has been 

ascertain price. doilG 


(a) 


Illustrations. 

A, the owner of a stack of bark, contracts to sell it to B, weigh and 


deliver it, at 100 rupees per ton. B agrees to take and pay for it on a certain 
day* Part is weighed and delivered to B ; tli© ownership of the residue is not 
transferred to B until it has been weighed pursuant to the contract, 4 

(6) A contracts to sell a heap of clay to B at a certain price per ton. B 
is, by the contract, to load the clay in hia own carts and to weigh each load 
at a certain weighing machine, which Ids carts must pass on their way from A’s 
ground to B’s place of deposit. Here nothing more remains to be done by the 
seller ; the sale is complete, and the ownership of the heap of clay is transferred 
at once. 3 

COMMENT. 

Intention of parties as to when property to pass.—When 
nothing remains to be done to the goods by the seller for the purpose of 


1 See footnote to the word “ anything/’ 
in s, 80, above. 

2 Note th&t s. 81 applies only when the 
thing that has to be done, has to be done, 

(1) by the seller [seethe note to illus¬ 
tration (&)],—(2) for the ascertainment of 
the price : Shashi v. Nobo (1878), 4 Cal., 
801: “see the footnote to the word 
44 price ” in s. 77, above. 

3 And consequently the ownership of 
the property is not transferred : cf. s. 77, 
above. 

4 Simmons v. Swift (1826), 5 B. & C., 
857, Illustration (a) to s. 81 is stated to be 


taken from Turby v. Bates (1863), 2 
H. & C., 200, 208 : Abdul Aziz Bepari v. 
Jogtndra Krishna Boy (1916), 44 Cal., 98, 
112 . 

3 Turby v. Bates (1863), 2 H. & C , 
200. In this case the sale was of the 
entire heap of day. Doubt was express¬ 
ed whether when JsJ&t which remains 
to be done, has to be done by the buyer, 
and not by tho seller the rule applies, 
Section 81 clearly applies only when the 
act has to be done by the seller, not by 
the buyer. Shashi v. Nobo (1878), 4 Cal., 
801, 805. 
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ascertaining the 'price, then priind fade the property in them passes 
although they have not been weighed, by the buyer. 1 It would be other¬ 
wise if the parties intended that property in the goods should not pass 
until the goods had been weighed. The provisions of s. 81, it has been held, 
do not exclude the question of intention winch is laid down in the English 
cases 'as the determining factor.1 See the comment to «. 79, above. 

82- Where the goods are not ascertained at the time 

Completion of sale oi makill g% contract ot sale, it is necessary 
whan goods are un- to t j ie completion of the sale that the goods 

ascertained at date r 

of contract. shall he ascertained. 2 3 


Illustration . 


A agrees to sell to B 20 tons of oil in A’s cisterns. A’s oisterns contain more 
than 20 tons of oil. No portion of the oil has become the property of B. 

COMMENT. 

Analogous law. —See comment to s. 79* above. The Sale of Goods 
Act, 1893 (56 & 57 Viet., c. 71), ss. 16 r 17,18'and 19 are as follows :~ 

“ 16 . Where there is a contract for the sale of Unascertained goods, 
no property in the goods is transferred to the buyer unless and until the 
goods ate ascertained. 

66 17. (1) Where there is a contract for the sale of specific or ascer¬ 

tained goods, tlie property in them is transferred to the buyer at such 
time as the parties to the contract intend it to be transferred. 

, -“(2) For the purpose of ascertaining the intention of the parties 
regard shall be had to the terms of the contract, the conduct of the 
parties, and the circumstances of the case. 

“ 18. Unless a different intention appears, the following are rules 
for ascertaining the intention of the parties as to the time at which the 
property in the goods is to pass to the buyer. 

“ Rule 1.—Where there is an unconditional contract for the sale of 
specific goods, in a deliverable state, the property in the goods passes to 


1 Simmons v. 6"wifi (1620), 5 B. & C., 
857 : Turby v. Bates (1863), ‘ 2 H. & C., 
200 : Shashi Mohun Pal Chowdhry v. 
Nabo Krushto Poddar (1878), 4 Cal., 801, 
Martineau v. Hitching (1872), L. R>, 7 
Q. B., 436, referred to, and followed, in 
Abdul Aziz Bepari v. Jogcndra Krishna 
Roy (1916), 44 Cal., 98. 


2 The purport of s. 82 is implied in 
s. 79, and s, 82 is redundant. Eagleton 
v. Bast India %. Co . (1872), 8 Bong. li. 
R., 581, 699, 600. 

3 While v. Wilks (1813), 5 Taunt., 176. 
For other cases see Benjamin, on Sales, 
334 ct scq. 






326 


THE INDIAN CONTRACT ACT. 


[Cfn VIL 


the buyer when the contract is made, and it is immaterial whether the 
time of payment or the time of deliver)", or both, be postponed. 

61 Rule 2.—Where there is a contract for the sale of specific good& 
and the seller is bound to do something to the goods, for the purpose of 
putting them into a deliverable state, the property does not pass until 
such thing be done, and the buyer has notice thereof. 

“ Rule 3.—Where there is a contract for the sale of specific goods 
in a deliverable state, but the seller is bound to weigh, measure, test, 
or do some other act or thing with reference to the goods for the purpose 
of ascertaining the price, the property does not pass until such act or thing, 
be done, and the buyer has notice thereof. 

u Rule 4.—When goods are delivered to the buyer on approval or 
6 on sale or return ’ or other similar terms the property therein passes 
to the buyer :— 

“ (a) When he signifies his Approval or acceptance to the seller, or 
does any other act adopting the transaction: 

“ (b) If he does not signify his approval or acceptance to the seller 
but retains the goods without giving notice of rejection, 
then, if a time has been fixed for the retuin of the goods, on 
the expiration of such time, and, if no time has been fixed, 
on the expiration of a reasonable time. What is a reasonable 
time is a question of fact. 

“ Rule 5.—(1) Where there is a contract for the sale of unascertained 
or future goods by description, and goods of that description and in a 
deliverable state are unconditionally appropriated to the contract, either 
by the seller with the assent of the buyer, or by the buyer with the assent 
of the seller, the property in the goods thereupon passes to the buyer. 
Such assent may be express or implied, and may be given either before 
or after the appropriation is made. 

“ (2) Where, in pursuance of the contract, the seller delivers the 
goods to the buyer or to a carrier or other bailee [or custodier] (whether 
named by the buyer or not) for the purpose of transmission to the buyer, 
and does not reserve the right of disposal, he is deemed to have 
unconditionally appropriated the goods to the contract. 

“ 19. (1) Where there is a contract for the sale of specific goods or 
where goods are subsequently appropriated to the contract, the seller 
may, by the terms of the contract or appropriation, reserve the right of 
disposal of the goods until certain conditions are fulfilled. In such case, 
notwithstanding the delivery of the goods to the buyer, or to a carrier 
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or other bailee (or custodier) for the purpose of transmission to the buyer, 
the property in the goods does not pass to the buyer until the conditions 
imposed by the seller are fulfilled 

“ (2) Where goods are shipped, and by the bill of lading the goods 
are deliverable to the order of the seller or his agent, the seller is primd 
facie deemed to reserve the right of disposal. 

“ (3) Where the seller of goods draws on the buyer for the price, and 
transmits the bill of exchange and bill of lading, to the buyer together, 
to secure acceptance or payment of the bill of exchange, the buyer is bound 
to return the bill of lading, if he does not honour the bill of exchange, 
and if he Wrongfully retains the bill of lading, the property in the goods 
does not pass to him.” 

83. Where the goods are not ascertained at the time 
of making the agreement 1 for sale but goods 

Ascertainment of . , , . . . . 

goods by subsequent answering the description in the agreement 
appropriation. are subsequently appropriated 2 by one 

■" party for the purpose of the agreement, and that appropria¬ 
tion is assented to by the other, 3 the goods have been 
ascertained, and the sale is complete. 

, v Illustration. 

A, having a quantity of sugar in bulk, more than sufficient to fill 20 hogs¬ 
heads, contracts to sell B 20 hogsheads of it. After the contraot, A fills 20 
hogsheads with the sugar, and gives notice to B that the hogsheads are ready, 
and requires him to take them away., B says ho will take them as soon as he 
can. 4 By this appropriation by A, and assent by B, the sugar becomes the 
property of B. 5 

COMMENT 

Analogous law.—‘The Sale of Goods Act, 1893 (56 & 57 Viet., 
c 71), a. 18, rule 5, is set out in the comment to s. 82, above, and should 
be compared with the present section. 


1 “ We cannot understand,” says a 
writer in the Madras Jurist, VIII., 407, 
“ why in this section the words ‘agree¬ 
ment for sale * are used, while in all the 
other sections of this chapter, with the 
exception of s. 85, the words * contraot 
for sale* are used. We can only con¬ 
clude it is a clerical error.” 

2 See comment. 

2 Note the twofold requisite : (1) the 


selection by the seller, (2) the adoption 
of that Act by the buyer: Rohde v. 
Thuxiites (1827), 6 B. & C., 388. Both • 
parties must agree to the specification 
of the goods which are to becomo the 
property of the buyer, 

4 This is an implied, subsequent, assent 
by the buyor. 

5 Rohde v. Thicaites (1827), 6 B. & C., 
388. 
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Appropriation.—The necessity fox appropriation 1 implies that the 
contract is for a certain quantity of goods described in general, without 
a specific identification of the very goods to be sold. The appropriation 
may be made, for instance, by putting the goods into suitable recep¬ 
tacles, 2 or by separating a number of articles from the others, and 
putting marks on the articles selected for the buyer, 3 or by delivering 
the goods to a common carrier. 4 

Assent of buyer: seller’s authority to appropriate.—The 

assent of the buyer may arise out of previous authority given to the 
seller to do something, in which case the seller may become the agent of 
the buyer for the purpose of the appropriation, 6 but if it appears that 
there was neither such previous authority nor subsequent adoption, 
there is no appropriation, 6 Where there is previous authority the 
appropriation once made by the seller is final. 7 But, if there is no 
previous authority any attempt at appropriation by the seller is in 
abeyance until it is adopted by the buyer, and until then the apprecia¬ 
tion may be revoked or disapproved and rejected by the seller. 8 

Conditional appropriation: Delivery to carrier.—The 

appropriation may be conditional. 9 .As already stated, the 
appropriation may be made by delivery to a common carrier : and such 
a delivery may be absolutely for the seller, or absolutely for the buyer, 
or for the buyer conditionally. Hence questions relating to delivery 
(see s. 90, below) are closely connected with questions relating to 
appropriation. 10 Where the seller ships goods which he intends to be 
delivered to the buyer, and takes the hills of lading to his own order, 
but does so not as agent, nor on behalf, of the buyer, but on his own 


1 See Wait v. Baker (1848), 2 Exoh. see 
Rep.,, 1, 8-10 (perParko, B.) on meaning 
of, and necessity for, appropriation. In 
Tetley v. Shand (1872), 25 L. T., 858, 600 
(col. 2) Willes, J., speaks of the goods 
being “ individualised.” 

2 E.g., sugar into hogsheads (illustra¬ 
tion to s. 83), or oil into bottles (Langtom, 
v. Higgins (1859), 4 H. & N., 402); or 
grain into sacks sent by the buyer 
{Aldridge v. Johnson (1857), 7 E. & B., 
885). Of. Hoare v Dresser (1859), 7 
H. L. C., 290; Eagleton v. East India 
By. Co. (1872), 8 Bong. L. B., 581, 604, 
605, The case is considered at length 
in the comment to s. 160 below, q. v . 

3 E.g>, where goods are despatched 


under orders for shipment ; Clive Jute 
Mills Co. v, Ebrahim Arab (1897), 24 
Cal., 177; Juggemath v. M (1906), 
33 Cal, $47. 

4 Cf. s. 91 below, and Mirabita v. 
Imperial Ottoman Bank (1878), 3 Ex. D., 
164, 172. 

6 Clive Jute Mills Co. v. Ebrahim 
(1897), 24 Cal., 177, 182 

6 Smith v. Jenner (1869), L. R., 4 C. P., 
270. 

* Aldridge v, Johnson (1857), 7 E. & 
B., 885 ; 26 L. J. (Q. B. ), 296. 

8 Cf, Benjamin on sales 356 et seq. 

9 Qodls v. Rose (1854), 17 C. B. , 229. 

10 Cf. Dixon v. Yales (1833), 5 B. & 
Ad., 313, 310 per Parke, B. 
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behalf, he thereby reserves to himself a power of disposing of the 
property, and this prevents a final appropriation * taking place: 
consequently, the sale is not completed by such shipment, nor ownership 
of the goods transferred to the buyer. If the seller sends such a bill 
of lading to the buyer, with a condition that the bill of lading is to be 
delivered to the buyer only if he pays for the goods (either in cash or 
by accepting a bill of exchange), the appropriation is conditional, and if 
the condition is accepted the appropriation is complete. 

84. Where the goods are not ascertained at the time 
of making the contract of sale, and by the 
goods by seller’s terms of the contract the seller is to do an 
act with reference to the goods which cannot 
be done until they are appropriated to the buyer, the seller 
has a right to select any goods answering to the contract, 
and by his doing so the goods are ascertained. 

Illustration. 

B agrees with A to purchase of him, at a stated price to be paid on a fixed 
day, 50 maunds of rioe, out of a larger quantity in A’s granary. It is agreed 
that B shall send sacks for the rice, and that A shall put the rioe into them. 

B does so, and A puts 50 maunds of rice into the sacks. The goods have been 
ascertained. 1 \ . ' • j 

COMMENT. 

*<■ Section 84,” it has been said, “ refers to cases where, as in Aldridge 
v. Johnson, 1 the seller is appointed, impliedly or otherwise, the buyer’s 
agent for the purpose of selecting the goods.” 2 

' 85. Where an agreement 3 is made for the sale of 

immoveable 4 and moveable property 
combined, 5 the ownership of the moveable 
to°^» r t y he^ h w u h property does not pass before the transfer of 
immoveable. the immoveable property. 


* Aldridge v. Johnson (I857), v 7 E. & 
B., 885 ; 26 L. J. (Q. B.), 296. 

2 Madras Jurist, VIII. 407. See com¬ 
ment to s. 90, below, under the heading 

Buyers’ assent.” 

3 See footnote to the word ‘‘agree¬ 
ment ” in s. 83 above. 

4 “ This seems to be the only section 
in the Act in which immoveable property 


is mentioned ” : Madras Jurist, VIII., 407. 

6 The twp must be sold by one 
transaction, so that the sale of the 
Moveables is accessory to that of the 
immoveable property, and so, usually, 
a lump sum as the prico of the two would 
’be expected : as in Langon v. Toogood 
(1844), 13 M. & W., 27 (from which the 
illustration is framed); but there may 
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Illustration . 

A agrees with 15 for the sale of a house and furniture. The ownership of 
the furniture does not pass to B until the house is conveyed to B, 1 

e , , , 86. When goods have become the 

Buyer to bear loss ° 

after goods have property of the buyer, 2 he must bear any 

become his property. i . . » ,, . _ . , , J 

loss arising from their destruction or injury. 3 

Illustrations. 

(a) B offers, and A acoepts, 100 rupees for a stack of firewood standing on 
A’b premises, the firewood to be allowed to remain on A’s premises till a certain 
day, and not to be taken away till paid for. Before payment, and while the 
firewood is on A’s premises, it is accidentally destroyed by fire. B must bear 
the loss. 

(h) A bids 1,000 rupees for a picture at a sale by auction. After the bid, 
it is injured by an accident. If the accident happens before the hammer falls, 
the loss falls on the seller; if afterwards, on A. 4 5 

COMMENT. 

The section considered—This section provides that the risk of loss 
must be borne by the person whose property the goods are. Hence, the 
question who has to bear the risk, has been referred to as being relevant 
to the determination of the question who the owner is. 8 But the parties 
may by contract dissociate the risk from the ownership placing one of 

them, in the seller and the other in the buyer. 6 

r I lie illustrations. The following remarks are taken from a source 
to which reference has before been made : “ When the ownership of goods 
has passed from the seller to the buyer, the buyer is responsible for any 
loss arising from their destruction or injury. The Illustrations, it will be 
remarked, particularly relate to cases of accident by fire. We presume, 

then, that if the goods after the ownership had passed, remain in the 
possession of the seller, he must be considered as a bailee (s. 148) and in 
the case of any loss from his negligence he will be liable accordingly.” 7 


be a separate price for the goods, and yet 
the section may be applicable, as in 
Neal v. Viney (1808), 1 Camp., 471, 

* Soo footnote 5 on p. 329. 

2 As to sales by auction see s. 122 
below. 

3 Cl the Transfer of Property Act, s. 
55 (5) (c); the Specific Relief Act, s. 13. 

4 Sweeting v. Turner , <1872), 1. R., 


7 Q. B., 310. 

5 See Martineau v. Kitching (1872), 
L* R., 7 Q. B., 436 per Cockburn, C. J. 
(Willes, J., concurring), and Benjamin 
on Sales 5th ed., 404. 

6 Of. Anderson v. Morice (1876), I 
App. Cas., 713, 728, 729. 

7 Madras Jurist, VIII., 407. 
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English law. —Compare the Sale of Goods Act, 1893 (56 & 57 Viet, 
c. 71), s. 20, under which the risk primd facie passes with the property. 
The section is to the following effect 

“ 20. Unless otherwise agreed, the goods remain at the seller s 
risk until the property therein is transferred to the buyer, but when the 
property therein is transferred to the buyer, the goods are at the buyer’s 
risk whether delivery has been made or not: 

« Provided that where delivery has been delayed through the fault, 
of either buyer or seller the goods are at the risk of the party in fault as 
regards any loss which might not have occurred but for such fault: 

“ Provided also that nothing in this section shall affect the duties or 
liabilities of either seller or buyer as a bailee (or custodier) of the goods 
of the other party.” 

87 . When there is a contract lor the sale of goods not 
yet i n existence , 1 the ownership 2 of the 

Transfer of owner- J 

ship of goods' agreed. g 0 0(]s may be transferred by acts done, 
after the goods are produced in pursuance of the contract, 
by the seller, or by the buyer with the seller’s assent . 3 

- v Illustrations. 

(а) A contracts to sell to B, for a stated price, all the indigo which shall be 
produced at A’s. factory during the ensuing year. A, when the indigo has been 
manufactured, gives B an acknowledgment that he holds theindigo at his disposal. 
The ownership of the indigo vests in B from the date of the acknowledgment. 

(б) A, for a stated price, contracts that B may take and sell any crops that 
shall be grown oh A’s land in succession to the orops then standing. Under 
this contract B, with the assent of A, takes possession of some crops grown in 
.succession to the crops standing at the time of the contract. Iho ownership 
of the crops, when taken possession of, vests in B. 

(c) A, for a stated price, contracts that B may take and sell any crops that 
shall be grown on his land in succession to the crop then standing. Under this 
contract, B applies to A for possession of some crops grown in succession to the 
crops which worn standing at the time of the contract. A refuses to give posses¬ 
sion. The ownership of the crops has not pissed to B, though A may commit 
a breach of contract in refusing to give possession. 


1 a. the Transfer of Property Act, 

s. <i. ' '' ■ . 

2 Under tho English law of equitable 
assignments the ownership of the property 
is not transferred. 

3 This section refers to goods which 


have yet to come into existence, if the 
reason, for their being non-existent is 
that they have not yet been made or 
finished the rule applicable is covered 
by h . 70 also. The illustrations all refer 
to future crops. 
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Wagers. -It was at one time considered that the adoption of the 
rules contained in ss. 87 and 88 would subserve wagers. This aspect 
of the provisions contained in ss. 87 and 88, need not, in this place, be 
considered further than by reference to the cases cited in the footnote 
to the word ** purchase ” in s. 88, below. When the question arises 
whether an ostensible agreement for sale and purchase is in reality a wager, 
reference should also be made to s. 30, above. 

Future property : spes successionis. —In another direction these 
provisions come into contact with questions relating to the transfer of 
“ future property. 5 ’ 1 On this subject the law has extricated itself, by 
only very gradual steps, out of its primitive abhorrence of anything 
that is not tangible or corporeal being recognised as the subject of legal 
rights or liabilities, or as the means of creating any legal relations. 
Sections 87 and 88 refer, it will be observed, to the sale and transfer of 
“ goods,” and not of property of any other description. There seems, 
therefore, at first sight, to be no direct connection, still less any conflict, 
between the rule in ss. 87 and 88, and the exceptions to the principle 
that property of any kind whatever may be transferred, in the Transfer 
of Property Act, s. 6. None of the classes of property excepted in the last 
mentioned enactment can fall under the description of “ goods.” The 
first exception contained in clause (a) of the said section may, however, 
be considered to be a species of “ future property.” Hence, there is a 
possibility of a rather difficult question arising out of the combined opera- 
ion of ss. 87 and 88, of the Indian Contract Act, and s. 6, clause (a) of the 
Transfer of Property Act. The clause is to the effect that “ the chance 
of an heir-apparent succeeding to an estate, the chance of a relative 
obtaining a legacy on the death of a kinsman, or any other mere possibility 
of a like nature can not be transferred.’ 5 Can the heir-apparent of a 
person whose estate consists in part of goods, validly contract for the sale 
of the goods which there is a possibility of his inheriting, to be delivered 
at a future day, viz., when and if the goods are inherited by him ? The 
question as stated seems to be incapable of any reply other than that to 
uphold such an agreement would be to defeat the provisions of the Transfer 
of Property Act, s. 6 (a), and that, therefore, the agreement is void under 
s. 23, above. The transfer of such a chance ox possibility is prohibited, 
it may be pointed out, not from any such primitive abhorrence of the 
transfer of anything that is not in being, in prmenti , as was referred to 


1 f * * Future goods ’ mean goods to be sale "—Sale of Goods Acts, 1893 (50 & 

manufactured or acquired by tho seller 57 Viet., c. 71), ». 62. 

after the making of the contract of 
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above, but on grounds of more modern equitable principles. At the 
same time, the recognition of dealings relating to future goods is not a 
grudging concession to be restricted to as few cases as possible, but has 
to be applied freely in accordance with the needs of modern commerce. 
Hence, it is conceivable that goods expected to be inherited may be agreed 
to be sold in the course of such a transaction, and under such circum¬ 
stances, as would entirely remove the sale, from the category referred to in 
s. 6 (a) : so that the transaction could not reasonably be characterized,— 

as the transfer of a chance of an heir-apparent succeeding to the 
estate nor as the transfer of any of the possibilities mentioned 
in the said clause,— 

but could properly be characterized only,— 

as a sale of goods, not in the possession of the seller at the time of 
making the contract, to be delivered at a future day. 

In such cases the question whether the agreement would be enforce¬ 
able or not, would, it is submitted, depend upon whether the transaction 
comes within the second, or the first of the two categories mentioned above. 

88. A contract for the sale of goods to be delivered 
Contract to sell at a future day is binding, though the goods 
fuuire Ue d!y? good* are not in tlie possession of the seller at the 
"e°t4n lt le da./°of tlme of making the contract, and though, 
contracts; a t that time he has no reasonable expecta¬ 

tion of acquiring them otherwise than by purchase. 1 

Illustration . 

A contracts, on the first January, to sell R 50 shares in the East Indian 
Railway Company, to be delivered and paid for on the first March of the same 
year. A, at the time of making the contract, is not in possession of any shares. 
The contract is valid. 1 

COMMENT. 

See the comment to s. 87 above. 

English law. —The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
s. 5,—which is set out in the comment to s. 78, above,—should be 
compared with ss. 87 and 88. 


1 Ilibblewhite v. McMorint (1839), 5 
M. & W.» 462 ; Mortimer V\ McCallan 
(1840), 6 M„ & W., 58. An opinion 
contrary to the rule in 9. 88 had been 
expressed at Ntii Prius by Lord Tenter- 
don in Lorymer v. Smith (1822), B. & C., 
1; and in Bryan v. Lems (1826), Ry. & M., 


386, on the ground that such a contract 
was a wager. The agreement beoomes 
one of wager if the intention of the 
parties is that the goods should never be 
delivered, but that they should, under 
guise of a contract for sale and purchase, 
wager on the price of the goods in future. 
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89 . Wfiere the price of goods sold is not fixed 1 by the 
contract of sale, the buyer is bound to pay 

Determination of . ' 

price not fixed by the seller such a price as the Court considers 

con tract. ii -| 

reasonable. 1 

Illustration , 

B, living at Patna, orders of A, a coach-builder at Calcutta, a carriage 
of a particular description. Nothing is said by either as to the price. The order 
having been executed, and the price being in dispute between the buyer and the 
seller, the Court must decide what price it considers reasonable. 1 


COMMENT. 

The section is in the nature of an exception to the rule that a contract, 
which is uncertain cannot be enforced : s. 29 ; apparently it is grounded 
on the assumption that the parties must have contracted to buy and sell 
at the market-rate. 

English law. —The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
,ss. 8 and 9 are to the following effect 

“ 8 .-—(1) The price in a contract of sale may be fixed by the contract 
or may be left to be fixed in manner thereby agreed, or may be determined 
by the course of dealing bet ween the parties. 

“ (2) Where the price is not determined in accordance with the fore¬ 
going provisions the buyer must pay a reasonable price. What is 4 reason¬ 
able price, is a question of fact, dependent on the circumstances of each 
particular case. 

“ 9 Where there is an agreement to sell goods on the term 

that the price is to be fixed by the valuation of a third party, and such 
third party cannot or does not make such valuation, the agreement is 
avoided ; provided that if the goods or any part thereof have been delivered 
to and appropriated by the buyer he must pay a reasonable price therefor. 

« (2) Where such third party is prevented fiom making the valuation 
by the fault of the seller or buyer, the party not in fault may maintain 
an action for damages against the party in fault.” 


1 ‘The price may not be agreed upon at 
all: as in the illustration, which is based 
on Hoadley v. McLaine (1834), 10 Bing. 
482; or "moderate terms" may have 
been stipulated for: Ashcroft v. Morrin 
{ 1842), 4 Man. & G., 450; or an alter- 
native price, unless the alternative prico 
involves a wager or bet: Brogden v. 


Marriott (1830). 3 Bing., 88; Rourke v. 
Short (1856), 5 E. & B., 904; though an. 
alternative price does not necessarily 
involve a bet; cf., e.g., Carr v. Coleman 
(1828), 3 Man. & Ky. (k. b.), 2, (where 
the agreement was not attacked on the 
ground of its being a wager). See also 
the comment to s. 30, above. 
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90 . Delivery of goods sold may be made by doing 

Delivery how anything 1 which has the effect of putting 
made. them in the possession of the buyer, or of 

any person authorized to hold them on his behalf. 

Illustrations. 

(а) A sells to B a horse, and causes or permits it to be removed from A’s 
stables to B’s. 1 The removal to B’s stable is a delivery. 1 

(б) B, in England, orders 100 bales of cotton from A, a merchant of Bombay, 
and sends his own ship to Bombay for the cotton. The putting the cotton on 
board the ship is a delivery to B. 

(e) A sella to B certain specific goods- which are locked up in a godown. 
A gives B the key of the godown, in order that he may get the goods. This is a 
delivery, 3 

(d) A sells to B live specific 2 casks of oil. The oil is in the warehouse of A. 
B sells the five casks to C. A receives warehouse rent for them from C. This 
amounts to a delivery of the oil to C, as it shows an assent on the part of A to 
hold the goods as warehouseman of C. 4 

(c) A sells to B 50 maunds of rice in the possession of C, a warehouseman. 
A gives B an order to C to transfer the rice to B, and C assents to such order, 
and transfers the rice in his books to B. This is a delivery. 

(/) A agrees to sell B five tons of oil, at 1,000 rupees per ton, to be paid for 
at the time of delivery. A gives to C, a wharfinger, at whose wharf he had 
twenty tons of the oil, an order to transfer five of them into the name of B. 
C makes the transfer in his books, and gives A’s clerk a notice of the transfer 
for B. A’s clerk takes the transfer notice to B, and offers to give it him on pay¬ 
ment of the price of the oil. B refuses to pay. There has been no delivery to 
B, as B never assented to make C his agent to, hold for him the five tons selected 
by A, 

COMMENT. 


Delivery of possesaion lias a two-fold aspect in the present 
connection,— 

( 1 ) It is the legal result of (a right arising from) the transfer of 
ownership, caused by a sale. The right to have this result 
brought about, is generally subject to the payment of the price. 


1 In Elmore v. Stone (1809), 1 Taunt., 
458, removal to another part of the seller's 
stable at the request of the buyer, was 
held sufficient delivery. In Martin v. 

Wallis (1856), 6 E. & B., 726 the seller 
of a horse, immediately after the sale, 

borrowed it from the purchaser—the 
horse was never removed from the seller’s 
stable, and it was held that the horse 
was delivered to the purchaser. 

a “Specific goods” is defined in 
the Sale of Goods Act, 1893 (56 & 67 
Viet., c. 71), s. 62. See t the comment 


to s. 117, below, under the heading 
“specific article and sjiecific chattel.” 

3 This is sometimes spoken of as 
symbolic delivery. But here the control 
of the goods is transferred to the buyer, 
and the key is not merely a symbol, but 
the means through which the goods 
come under control: cf. Ward v. Turner 
(1751), 2 Ves. Sen., 431; Hall v. Griffin 
(1833), 10 Bing., 246; Eagleton v. East 
India By. Co. (1872), 8 Beng. L. R., 5$1, 
597. 

* Hurry v. Mangles (1808), 1 Camp,, 452. 
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(2) Conversely, it frequently marks the stage at which, the owner¬ 
ship of the goods is transferred, i.e., transfer of possession 
frequently marks the transfer of ownership. Cf. s. 92, below. 

See the sections dealing with liens : ss. 170,171, 220, etc., in which the 
question as to the bailee’s having obtained possession has to be considered. 

English law.— The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
as. 27, 28, 29 are as follows :— 

“ 27. It is the duty of the seller to deliver the goods, and of the buyer 
to accept and pay for them, in accordance with the terms of the contract 
of sale. 

“ 28. Unless otherwise agreed, delivery of the goods and payment 
of the price are concurrent conditions, that is to say, the seller must be 
ready and willing to give possession of the goods to the buyer in exchange 
for the price, and the buyer must he ready and willing to pay the price 
in exchange for possession of the goods. 

“ 29. (1) Whether it is for the buyer to take possession of'the goods 

or for the seller to send them, to the buyer is a question depending in each 
case on the contract, express or implied, between the parties. Apart 
' from any such contract, express or implied, the place of delivery is the 
seller’s place of business, if he have one, and if not, his residence: Provided 
' that, if the contract be for the sale of specific goods, which to the knowledge 
of the parties when the contract is made are in some other place, then that 
"place is the place of delivery. 

“ (2) Where under the contract of sale the seller is bound to send the 
goods to the buyer, but no time for sending them is fixed, the seller is 
bound to send them within a reasonable time. . \ 

<< ( 3 ) 'Where the goods' at the time of sale are in the possession of a 
third person, there is no delivery by seller to buyer unless and until Such 
third person acknowledges to the buyer that he holds the goods on his 
behalf; provided that nothing in this section shall affect the operation 
of the issue or transfer of any document of title to goods. ’ 

“ (i) Demand or tender of delivery may be treated as ineffectual 
unless made at a reasonable hour. What is a reasonable hour is a question 

i a. 

. of fact. ' \ 

“(5) Unless otherwise agreed, the expenses of and incidental to 
putting the goods into a deliverable state must be lxqrne by the seller.” 

Delivery defined. — According to a clause in the Sale of Goods 
Act, 1893 (56 & 57 Viet., c. 71), s. 62, “Delivery” means “voluntary 
transfer of possession from one person to another.” 
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Buyer’s assent;.— In the case of delivery, just as in the case of 
appropriation under s. 83 (see the comment thereto), the buyer’s assent 
to the seller’s act is necessary,—• 

(1) if possession is given and taken by the seller and buyer direct, 

the buyer’s assent is a part of the transaction itself. In other 

cases, 

(2) the buyer may have authorised the seller to do something in 

order that the goods may be delivered to him, or, 

(3) the buyer may show by his acts that he has accepted the mode 

selected by the seller for delivering the goods. 

Conversely, the parties may agree that a certain act or conduct on 
the part of the seller shall operate as delivery, and in some cases the seller 
is himself considered as the bailee or agent of the buyer, after he has 
done the act. 1 See comment to s. 84, above. 

But h. 90, illustration ( c ), read with ss. 95 and 98, shows that the giving 
of a delivery order by a vendor to the vendee does not of itself give the 
vendee such a possession of the goods as to defeat the vendor’s lien. 2 

Possession : constructive and symbolical —Delivery implies a 
transfer of possession from one party to the other. With reference to the 
nature of the possession transferred, the expressions symbolical 3 and con¬ 
structive possession or delivery have to be noted. The difference between 
the two is not often observed. But, presumably, the expression c symbolical 
delivery’ is applicable to the case where no real control is transferred 
by the act done, but some striking act is done by which it is intended 
to indicate that there is a transfer of possession : 4 * whereas in constructive 
possession the possessor, by some circumstances (e.g., by having possession 
of something closely connected with the object in question) is 
<c construed ” to have possession of the latter object also. 6 


1 Castle Sworder (1861), 16 H. & N.» 
828, see per Crompton, J. ; tfiere the 
buyer asked the seller to sell the goods 
on his behalf ; see also Bartlett v. Holmes 
(1853), 13 C. B., 630 (goods to be 
surrendered on delivery of warrant) : 
Salter v. Woollams (1841), 2 M. & G., 
650, on which case see the observations 
in Benjamin on Sales, 5th ©d., 691—693. 

2 Le Oeyt v. Harvey (1884), 8 Bom., 
601, 509. 

3 See Benjamin on Sale, 5th ed., 741. 

4 E.g., by boat of drum, and putting 

T, ICA 


up a placard in execution proceedings 
under the Civil Procedure Code. 

5 E.g., where a large plot of waste 
land is in question, the person having 
possession of valuable land adjoining 
it, may, under some circumstances, be 
supposed to be in constructive possession 
of the waste land also. As to goods, 
see j Bolton v. Lancashire and Yorkshire 
By. Co. (1866), L. R, 1 C. P., 431, 440. 
See also the footnote to tho word 
M delivery” in illustration (c) to s. 90, 
above. 
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Attornment. —Another'expression requiring explanation is “ attorn¬ 
ment,'’ which, means, in connection with the possession of goods, a formal 
acknowledgment by the person who has actual physical possession, that 
he holds the goods on behalf, and at the disposal, of another. Where a 
third person has possession of the goods, and the seller orders him to 
attorn to the buyer, this may be delivery (see s. 91, below), 

91 . A delivery to a wharfinger or carrier of the goods 
sold has the same effect 1 as a delivery to the 
to Eff w°hartnger' or buyer, but does not render the buyer liable 
<)amer ' for the price of goods which do not reach 

him, unless the delivery is so made 2 as to enable him to hold 
the wharfinger or carrier responsible for the safe custody or 
delivery of the goods. 

Illustration , 

B, at. Agra, orders of A, who lives at Calcutta, three casks of oil to be sent 
to him* by railway. A takes three casks of oil directed to B to the railway station 
and leaves them there without conforming to the rules which must bo complied 
with in order to render the Bailway Company responsible for their safety. The 
goods do not reach B. There has ‘not been a sufficient delivery to charge B in a 
suit for the price. 3 

COMMENT. 

English law.—Of. the Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
s. 32, . which is as follows : 

■“ 32.—(1) Where, in pursuance of a contract of sale, the seller is 
authorised, or required to send the goods to the buyer, delivery of the 
goods to a carrier, whether named by the buyer or not, for the purpose 
of transmission to the buyer, is j)rim& facie deemed to be a delivery 
of the goods to the buyer. 

• c ( 2 )-Unless otherwise authorised by. the buyer, the seller jnuet 
mate such contract with the carrier on behalf-of the buyer as may be 
reasonable, having regard to the nature of the goods and the other circum¬ 
stances. of the case. If the seller omit so to do, and the gdods are lost 
or damaged in course of transit, the buyer may decline to treat the delivery 
to the carrier as a delivery to himself, or may hold the seller responsible 
in damages. 

i E.g,, it may have the offeofc of 2 See comment as to the mode of deli- 

effecting sale (a. 78), which involves' a very in reference to Common Carriers 
-transfer-of ownership (s. 77) provided and Bailway Companies, 

that the provisions of s. 78 are satisfied, 3 Clarice v. Hutchins (1811), 14 East. ? 
See comment, t( delivery to carrier.*’ 475. ,, 
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<f (3) Unless otherwise agreed, where goods axe sent by the seller 
to the buyer by a route involving sea-transit, under circumstances in 
which it is usual to insure, the seller must give such notice to the buyer 
as may enable him to insure them during their sea-transit, and, if the seller 
-fails to do so, the goods shall be deemed to be at his risk during such sea- 
transit.” 

Delivery to carrier.— It has been laid down in England 1 that 
u generally speaking where there is a delivery to a carrier to deliver to a 
consignee, the latter is the proper person to bring the action against the 
carrier, yet if the consignor make a special contract with the carrier, such 
contract supersedes the necessity of showing the ownership in the goods, and 
the consignor may bring the action though the goods may be the property 
of the consignee, The question whether the goods were delivered to the 
carrier at the risk of the consignee is a question for the jury. The delivery 
of goods to a carrier by the consignor does not necessarily vest the property 
in them in the consignee.” The last two sentences, it is submitted, are 
mot strictly applicable under the Act. For, delivery to a wharfinger or 
•carrier has, under s. 91, the same effect as delivery to the buyer ; delivery 
to the buyer under the circumstances stated in s. 78, effects sale; sale, 
under s. 77, involves transfer of ownership : hence delivery under the cir¬ 
cumstances stated in s. 78, involves transfer of ownership. The judgment 
of Lord Cottenham, ho wever, in the case just cited, contains a valuable 
examination of the circumstances which will vary the general inference 
to which he refers. 

* 

Delivery to common carriers and Railway Companies. —The 

section refers to circumstances under which the wharfinger or carrier 
can be held liable. The following may be considered as illustrations of 
.the circumstances,— 

(1) If the delivery is made to a common carrier 2 (i.e., a person 
other than the Government, engaged in the business of trans¬ 
porting, for hire, property from place to place, by land or 
inland navigation, for all persons indiscriminately) and the 
goods are above the value of Rs. 100, and of the description 
contained in the schedule to the Common Carrier Act 111. 
of 1865, then a declaration of their value and description 


1 Dunlop v. Lambert (1838), G Cl. & be considered common carriers : Boggiaru) 

Fin., 600. Co. v. Arab Steamers Co., Ltd. (1915), 

2 Defendants having lot out and char- 40 Bom., 529. 
tered the whole ship for gain could not 
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must be made, otherwise the common carrier is not liable 
for loss or damage. 

(2) Moreover, Railway companies are not liable for loss to horses, 
mules and other specified animals beyond a specified value, 
unless a declaration is under Indian Railways Act IX. of 
1890, ss. 72, 73. 

92. A delivery of part of goods, in progress of tlie 
' Effect of part doii i s delivery of the whole, has the same effect, 
very ' for the purpose of passing the property 1 

in such goods, as a delivery of the whole; but a deli¬ 
very of part of the goods, with an intention of severing 
it from the whole, does not operate as a delivery of the 
remainder. 

Illustrations , 

(а) A ship arrives in a harbour laden wit-h a cargo consigned to A, the buyer 
of the cargo. The captain begins to discharge it, and delivers over part of the 
goods to A in progress of the delivery of the whole. This k a delivery of the 
cargo, to A for the purpose of passing the property in the cargo. 

(б) A sells to B a stack of firewood, to be paid for by B on delivery. After 
the sale, B applies for and obtains from A leave to take away some of the fire¬ 
wood. This has not the legal effect of delivery of the whole. 3 

(c) A soils 50 maunds of rice to B. The rice remains in A>s warehouse. 
After the sale, B sells to C 10 maunds of the rice, and A, at B s desire, sends 
the 10 maunds to C. This has not the legal effect of a delivery of the 
whole. J 

COMMENT. 

Presumption that part delivery is not delivery of whole — 

The intention to deliver part as constructive delivery of the whole, must, 
it seems, be proved, the presumption being that delivery of part is not 
delivery of the whole. 3 That there was an intention to deliver part in 
progress of the delivery of the whole, may be disproved, apparently, 
by the fact that the part delivered was for a specific purpose, when not 
more than the part actually delivered was required (see illustrations 


1 1*property has passed, then the 
seller can only ask their price to bo 
paid; if it has not passed, ho may 
recover the goods themselves. This is 
invportant, where tho buyer is insolvent, 
and tho seller has no chance of recovering 
tho whole of the price. 


2 This is based on Jiunney \. Pointz 
(1833), 1 B, & Ad., 508. 

3 Ex parte. Cooper, in re Mdcluren (1879); 
11 Ch. D., 68 ; Bolton v. Ennoashire dr 
Yorkshire By. Co. (i860), L. R„ 1C 1> 
431, 440 (per Wittes, J.). 
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( b) and (c),), or, that, after part had been delivered, the buyer refused 
to receive more, alleging that the quality was bad. 1 

See also the comment to s. 119, below. 

93 . In the absence of any special promise, 2 the seller 
to^ddtvor 1 ^ntu g 00( i s no ^ bound to deliver them until 
deilvery applies for buyer 3 applies for delivery. 4 

COMMENT. 

Principle of section.—This and the following sections are on the 
principle that the buyer is entitled to have the goods, but not that the 
seller is bound to carry the goods about and seek the buyer. 5 See also 
ss. 46—50, above, containing the general rules for the time and place of 
performance. 

Who must apply.—The application must be— 

(1) by the buyer, or 

(2) by some one on account of the buyer, or, semble, also 

(3) by some person to whom the buyer has assigned the benefit of the 

contract; but 

(4) where the application is made by a third person, in whose 

favour a fraudulent (in the sense of a sham) assignment has 
been made, such an application cannot be relied upon,— 

(a) by the third person, because he is not the real assignee of 
the contract; nor 

( b ) by the buyer, because it has not been made either by the 

buyer, or on his account, 6 

94 . In the absence of any special promise 7 as to deli¬ 

very, goods sold are to be delivered at the 
piac« of dehvey. pj ace at they are at the time of the 

sale, 8 and goods contracted to be sold are to be delivered at 


1 Bolton v. Lancashire cfc Yorkshire 
By. Co . (1866), L. R, 1 C. P.,.431; 
Mitchell Reid 4s Co. v. Buldeo Boss (1887), 
15 Cal., 1. 

2 For an illustration of a special pro¬ 
mise see the comment to s. 94, below. 

3 See comment, as to who mu3t apply. 

4 See ss. 46,48, above, and comment to 

s. 48. 

0 Cf. Badabhai v. SaUeman (1868), 5 


Bom. H. C. Rep., 126 (per Couch, C. J.). 

6 These points are referred to by 
Sargent, C. J., in Mvlji v. Nathubhai 
(1890), lo Bom., 1, with his usual con¬ 
ciseness. 

7 See comment for an illustration of 
a special promise. 

8 E.g. f in case of seed, at the place 
where it is produced: Orenon v, Lachmi 
Narain (1896), 24 Cal., 8, 18. 
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the place at which they are at the time of the contract for 
sale, or, if not then in existence, at the place at which they 
are produced. 

COMMENT. ' 

Section considered.—The section differentiates ( 1 ) goods sold 
from, ( 2 ) goods contracted to be sold. In the former case the .ownership 
of the goods has already beep transferred from the seller to the buyer, 
in, the latter it has .been agreed to be transferred .* 1 •'Where the goods 
have already been sold, they are the property of the buyer, and he has 
the right to carry them away, but there is no duty on the seller to follow 
the buyer about with the goods ; nor, on the other Hand, has the 
seller any authority to remove them after they have been sold and are 
no more his property : so they must remain where they were at the time 
of the sale, with Hfhe right to the buyer to carry them ’away. 3VJiere, 
however, the goods are not in existence, and the'contract is that the seller 
shall make them or have them produced, and then place them at the 
disposal of the buyer, analogy points that lie must lea^ tHeta where they ' 
are produced, for the buyer to remote them.* 

Illustration of special promise — 64 IiNjbhe goods have to be 

delivered at any pbifce in Bengal,.. \ to be mentioned 

hereafter ” then (a) the buyer has the right to select any place in 
Bengal, ( 6 ) reasonable notice must be given to the seller. The latter 
provision ( 6 ), would Have been implied by law. v 

Delivery at distance: buyer’s right to examine goods 
offered: remedies on breach of contract^—The present, chapter 
contains no specific provisions dor— * \ . 

(1) the case where,gobds hre to be delivered "at a distance* and there 
are risks attendant u$pn their transit to "the olace of delivery, / 

X ■ \ A "■ » V X • * ► * w 

or \ . • N * v> 

* ‘v; ' V \ 

; (2) for the buyer’s right to examine goods tendered for delixerry, 

► before accepting them* or \ , • ", \ 

’* \ X V;* • ■ % \ ^ ^ t v 

(3) for the legal remedies bywvhiclxtlie rights.‘and. fiabili^^of 

parties to a contractor the sale of goods may be, enforced^ 
where, there is neglect bx refusal to deliver or to accept delivery. , 

,«• fi ■ V*. • - ^ 1 \ '■ • 

^--— -*—~™ •" , y : -- r»m * ^ v : 

1 See comments to s. 77, above, for ■ specific articles :rrt Dadabhai v. \ScUletuan 

ambiguity of the .expression sale. (I86&), 5 Bom. H. C. It., 126. The 

2 Sir R. Couch speaks 5f “a contract law, contained in * this decision has, 
to pay an existing debt in specific however, now been superseded by the 
articles,” i.e.> a duty to deliver v up Indian Contract Act." 
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These matters are expressly provided for in ss. 33—37, and 49—54 
of the English Act, the first of which are set out below, as they throw much 
light on the subjects dealt with. It is submitted that the provisions 
contained in the first six chapters of the Indian Act, when read in con¬ 
nection with the present chapter, bring about to a great extent the same 
result as the English Act. See, e.g., ss. 38, 7, 8 , 37, and 73, above, and 
compare them with ss. 34, 35, and 37 of the English Act, respectively. 
The sections of theEnglish Act (ss. 49—54) which refer to the legal remedies 
available to the parties to contracts for the sale of goods on a breach 
of the contract, may with advantage be considered together;. and are 
therefore given together in the comment to s. 123, below. 

It is not suggested that the law contained in the sections of the English 
Act may be applied in India without any attention being paid to the law 
contained in the Indian-Acts relating to contracts, specific performance, 
or civil procedure. 

English law: (1) delivery at distance. (2) buyer’s right to 
examine goods offered :-v- 

The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), ss. -34—37 are 
a,s follows :— * . . 

“ 34 .— ( 1 ) Where goods-, are delivered to the buyer, which he has 
not previously examined, he is not deemed to have accepted them unless 
and until he has had a reasonable ‘opportunity of examining them for the 
purpose of ascertaining whether they are in- conformity with the contract. 

% (2) tJnless otherwise agreed, when the seller tenders delivery of goot ■* 

'tm the b.uyef, he is bound, on request, Vafford the buyer a reasonable 
opportunity of examining .the goods for -the purpose of ascertaining 

whether they are in conformity witl^ the contract. 

‘\35. Jh'& buysr 'is deemed to ha\e accept^ the goods when he 
. intimates'toS^be seller. 'that he has accepted them, orNvhen the goods . 
’ have been deliv'fejred to kimv and he does any act in relation to them which 
is ipconsisteut with the owimrship of the seller, or when, after the lapse 
of a reasonable time, he retains the goods without intimating to the 
seller that he has rejected them. 

' , 'V 36, Unless otherwise agreed,’ where goods are delivered to the 

buyer, and he refuses to accept them, having the right so to do, be is not 
bound to return them to the seller, but it is sufficient if he intimates to 
the seller that he refuses to accept them. 

“ 37 . When the seller is ready and willing to deliver the goods, and 
requests the buyer to take delivery, and the buyer does not withm a 
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reasonable time after such request take delivery of the goods, he is liable 
to the seller for any loss occasioned by his neglect or refusal to take deli¬ 
very, and also for a reasonable charge for the care and custody of the 
goods : 

“ Provided that nothing in this section shall affect the rights of the 
seller where the neglect or refusal of the buyer to take delivery amounts 
to a repudiation of the contract.” 

Seller’s Lien. 

95. Unless a contrary in tention appears by the contract, 

Seiier’s lien. a se ^ er 1 has a* lien 1 2 on sold goods as long as 
they remain in his possession 3 and the 
price or any part of it remains unpaid. 4 

COMMENT. 

€C Security ” in general.—This seems to be the first section 
referring to a fct security/’ i.e., a transaction or agreement having the 
following characteristics, viz., ( a) that it is accessory to another transac¬ 
tion or contract,—the latter being the principal transaction ; (b) that 
the object of the accessory contract is to furnish the promisee under the 
principal contract, with a safeguard that the promise to him, will be 
performed : so as not to leave him dependent merely on the will or 
ability of the promisor to perform that which he has promised. 

The following general consideration of the subject of securities will, 
it is hoped, be found useful with reference to the rules relating to liens 
as well as those contained in Ch. VIII, ss. 124—147, below. 


1 An arbitrator has been spoken of 
as the seller of liis award; re Cyrel Kirk¬ 
patrick (1897), 32 P. R., 93, 97 (No. 22); 
but he would more properly come under 
e. 170 below: see per Parke, B., in re 
Coombs and Femley (1850), 4 Ex., 839, 
841 ; see also R. v, - South Devon Ry. Co . 
(1850), 15 Q. B., 1043, 

2 See comment as to definition of lion. 

3 Actual possession is meant—so that 
the seller’s lien is not lost by his having 
given a bill of lading or delivery cider 
to take possession, if ho has retained 
possession: Imperial Bank v. London 

St. Katherine dec.. Co. (1877), 5 C. D., 
195,200; Le Geyt v. Harvey (1884), 8 Bom., 
50L But it is lost when the goods 


are delivered to a carrier,—subject to the 
right to stop in transit, see ss. 91 and 
99. 

4 If the seller is estopped from denying 
that it is paid, no lien can, of course, be 
asserted : Anglo-India Jute Mills Co. v. 
Omadmull (1910), 38 Cal., 127. On the 
other hand giving a promissory note 
or accepting a bill of exchange is (in the 
absence of express agreement) only 
conditional payment, and if it is dis¬ 
honoured on maturity, the condition is 
broken, and there is no payment so that 
the seller’s lien revives ; Gunn y. Bolckow 
(1875), L. R., 10 Ch. App.,491, Kxparte 
a Debtor [1908], 1 K. B., 344, 350 (per 
Fletcher Moulton, L. J.). 
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Securities classified: personal, of property, and penal.— 

Securities may be classified under the following heads, which are not 
mutually exclusive of each other, but which indicate the broad lines 
of division , 

(1) Where'ihe security consists in this, that another promisor adds 

his^ PERSONAL PROMISE to that of the promisor in the principal 
contract. The accessory promisor may promise,— 

(a) either to guarantee or ensure that the principal promise itself 
Ml be performed ; or 

(1) he may promise that he will indemnify against loss, should 
there be a breach of the principal promise. 

In the first case the breach is prevented; in the second it is 
remedied. These two classes of contracts (of guarantee and 
of indemnity) are considered in Chapter VIII., below. 

(2) Where the security rests, not on the personal promise of a fresh 

(accessory) promisor, but upon some property or thing, which 
either belongs to the principal promisor, or which, at any 
rate, so far as the promisee is concerned, may be considered 
to belong to the principal promisor. 

(3) Where the security consists neither in an additional safeguard 

, furnished by an accessory promise made by a third person, 
nor in property which is to minister to or feed (if the expression 
may be allowed) the principal contract; but it consists in some 
DETRIMENT to the principal promisor, continuing during the 
period for which he leaves his promise unperformed. 

Security of property.— The methods by which property is made 
to subserve the object of safeguarding the performance of a promise, and 
some elementary notions underlying such transactions, may be classified 
as follows:— 

(a) u In the infancy of law,” says a learned author, '* a security was 
regarded merely as a gage for the fulfilment of his obligation 
by the debtor, and not as o means of obtaining material 
satisfaction out of the pledge.” 1 The thing given a*s security 
was to be forfeited as a penalty for non-performance of the 
obligation : hence there was no question of the debtor claiming 
anvthing back from the creditor, e.g., the surplus of the sale- 
proceeds over the debt could not be claimed back'by the 
debtor. The gradual development of our modern notion q 


1 Ghono on Mortgages, 4th ed., 1., 8. 
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security, and the ramifications of its forms may be traced 
through three stages :— 

<i) One of the crudest forms of security, therefore, is where the 
debtor actually and formally transfers to the creditor 
some of his property. This is the form that an English 
mortgage takes to the present day. By this method, 
however, the debtor places himself so much into the 
hands of the creditor, that the sympathy of the Court is 
frequently transferred to the debtor. It is necessary that 
the property be re-transferred by the creditor to the 
debtor when the debt is paid off. 

(ii) Where the ownership of the property is not formally trans¬ 

ferred to the creditor, but possession is given to him, so 
that he may have some hold over it. This is particularly 
necessary in the case of movable property, not merely 
for the purpose of securing the creditor but in order to 
prevent fraud against others. 

(iii) The third stage is reached where there are certain rights given 

over property to the creditor, though neither the property 
nor possession of the thing is actually transferred to the 
creditor. This is the hypothecation of Roman Law. 
b) As regards the rights and duties of the creditor and debtor in 
regard to the property which is transferred to him or kept 
in his possession 

(i) the creditor might have no right over the thing except to 

detain possession, —in which case his security is of the 
class numbered (3) above, i.e., it acts by causing detriment 
to the debtor, not gain to the creditor; or, 

(ii) lie might have the right of using it during the period that 

the property is deposited with him; or, 

(iii) he may be empowered to sell it . 1 Unless the creditor has 
some such right, his duties to take charge of the property 
may be as burdensome to him, as the deprivation of its 
possession may be to the debtor. 


1 “There are” said Willes, J., “three 
kinds of securities: the first a simple 
lien: the second, a mortgage passing the 
property out a^id out; the third , a secu¬ 
rity intermediate between a lien and 
a mortgage, viz., a pledge—whoro by a 
contract a deposit of goods is made a 


security for a debt and the right to the 
property vests in the pledge so far as 
necessary to secure the debt.” Holliday 
v. Holgate (1868), L. R, 3 Ex., 302 
(per Willes, J., delivering the judgment 
of himself and Cockbum, Keating, 
Montague, Smith and Lush, JJ.). 
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Seller’s rights. —The seller has three rights, viz., (1) lien, 

(2) stoppage in transit, and (3) right of re-sale. Sections 95—98 deal with 
the first of these. These rights are stated together in the Sale of Goods 
Act, 1893 (56 & 57 Viet., c. 71), s. 39, which is as follows 

“ 39.—(1) Subject to the provisions of this Act, and of any statute 
in that behalf, notwithstanding that the property in the goods may 
have passed to the buyer, the unpaid seller of goods, as such, has by 
implication of law— 

“ (a), a lieu on the goods (or right to retain them) for the price while 
he is in possession of them ; 

“ (6) in case of the insolvency of the buyer, a right of stopping the 
goods in transitu after he has parted with the possession of 
them; 

“ (c) a right of re-sale as limited by this Act. 

« (2) Where the property in goods has not passed to the buyer, the 
unpaid seller has, in addition to his other remedies, a right of withholding 
delivery similar to and co-extensive with his rights of lien and stoppage 
in transitu where the property has passed to the buyer.” 

Persons entitled to liens— There are several classes of persons 
who have liens under the different sections of the Act: - * 

(1) unpaid sellers, for unpaid price of goods sold : s. 95. 

(2) finders of goods, for compensation for trouble and expense: 

s. 168. 

(3) bailees of goods, for remuneration for services involving labour 

or skill: s. 170. 

(4) bankers, factors, wharfingers, solicitors and policy-brokers, 

for general balance of account: s. 171. 

(5) pawnees, for payment of the debt or promise : s. 173 (there is a 

presumption of an agreement that the goods may be 

retained for the payment of subsequent advances : s. 174). 

(6) agents, for commission,” disbursements and services : s. 221. 

Lien defined. —A lien has been defined as the right of one man to 
retain that which is in his possession, belonging to another, till certain 
demands of him, the person in possession, are satisfied. 1 It will be 
observed that one of the main requirements for the existence of a lien is 
that the possession of the goods should have been delivered to another: 


' 1 Hammond v. Barclay (1801), 2 East., (1825), 4 B. h C., 
227, 235. See also Bloxam v. Sanders 
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i.e., that the gooda should be delivered to a bailee. Hence the subject 
naturally assumes general importance in the chapter on bailments. 
See comment to ss. 170, 171, below. 

Principle of the rules relating seller's lien. —The seller is the 
original owner of the goods ; his title to them is displaced only when 
it is transferred to the buyer. Now, the buyer is not entitled—in the 
absence of an agreement for sale on credit—to have possession of the 
goods, if he does not perform his part of the contract, by paying the price. 
The effect of the seller having this original title, including the right to 
possession, is illustrated by the following two rules which prevail in the 
•absence of an agreement to the contrary,— 

(1) Where the contract of sale is complete so as to vest the owner¬ 

ship of the goods in the buyer, he has the right to take 
possession whenever he likes, on payment of the price ; but 
the goods are all the time at the risk of the buyer, who 
must bear any loss that may be incurred ; 

( 2 ) Where the goods are sold on credit, i.e., the ownership of the 

goods has been transferred, but the seller has no right 
to be paid until the period of credit has expired,—in such 
cases the buyer may demand possession immediately 
*(without paying the price),—but this right of the buyer to 
demand possession is not absolute : it is subject to three 
limitations,— 

(a) if the buyer becomes insolvent before obtaining possession, 

the seller has a lien on the goods : s. 96, below ; 

(b) the buyer must bear any loss arising from their destruction 

or injury: s. 86 , above ; 

(c) if the time of payment is passed, but payment is not made, 

and the buyer allows the goods to remain with the seller, 
then the seller’s lieu is, under s. 96, below, absolute 
(i.e., not restricted to the case where the buyer is 
insolvent ). 1 . 

Seller’s lien and pledge compared. —The unpaid seller’s rights 
under his lien are not, however, quite as extensive as under a pledge: 
(a) Subject to s. 107, below, a lien “ is merely a right to retain possession 

•of the chattel ..which is immediately lost on the possession being 

parted with, unless to a person who may be considered as the agent 


1 Cf. Sale of Goods Act s. 41 (1) (6); and Lloyd’s Mere. Gas., 193, 
JVew v. Swain (1828), Danson & 




s. 95.] 


SALE OF GOODS. 


34£ 


of the party having the lien, for the purpose of its custody. (6) In 
the contract of pledge, the pawnor invests the pawnee with much more 
ttian the mere right to possession. He invests him with a right to 
deal with the thing pledged as his own, if the debt be not paid and the 
thing redeemed, at the appointed time,” 1 

The rules relating: to the seller’s lien may be compendiously 
stated as follows 


I. 


fpayment of the price], 
The general rule is that and the delivery of > 1 
[ the goods,— J 


ave to be simul¬ 
taneous,— 


and this implies,- 


"(1) that the seller need not part with the 
goods, until he is paid, notwith¬ 
standing that— 

(2) the ownership of the goods may have 
passed to the buyer, and, conse¬ 
quently, under s. 86, he must bear 
any loss from their destruction or 
injury— 


In other words, generally there is a lien in favour of the seller. 

IL When goods are sold on credit,— 

(1) the buyer is entitled to take immediate delivery, and 

(2) the seller must await payment until the due'date. 

III. The above are the normal results of sale on credit, but when,— 

(a) the buyer has be¬ 

come insolvent 
(though the date 
when the pay¬ 
ment is due has 
not arrived), or 

(b) the due date has 

arrived (though 
the buyer is sol¬ 
vent),—- 


and 


(i) the buyer has\ 

not paid the 
price, 2 and 

(ii) the goods are 

still in the 
possession of 
the seller, 3 — , 


the buyer’s % 
right (to 
retain the 
goods until 
he ia paid 
the price) 
revives. 


1 Donald v.'Suckling (I860), L. R., I Q. 
B., 585, 618, 610 {per Coleridge, C. J.). 

2 In sale of goods time is not of tho 
essence of tho contract unless expressly 
agreed. Cf. s. 55, above, and comment. 

3 With reference to the qualification 
marked (ii) it is now laid down in the 
Sale of Goods Act, 1893, e. 41 (2) that 
“ tho seller may exercise his right of 
lien, notwithstanding that ho is in 
possession of tho goods as agent, or 
bailee for tho buyer/’ But before that 


Act if tho buyer was solvent, his possession 
as agent, etc., of the bailee did not in 
England give him the lien ; i.e in the 
table above, for the purposes of clause (a) 
any possession was sufficient, but for the 
purposes of (6) the possession was not 
sufficient if the seller was acting as the 
agent or bailee or custodier of tho buyer. 
Cusack v. Robinson (1861), 1 B. & 8., 299. 
It is doubtful whether in India tho law 
before the Sale of Goods Act, 1893, or that 
contained in that Act must be enforced. 
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The English law is stated very clearly in the Sale of Goods 
Act, 1893, as. 41—43 

4 4 Unpaid Seller's Lien. 

u 41.—(1) Subject to the provisions of this Act, the unpaid seller 
of goods who is in possession of them is entitled to retain possession of 
them until payment or tender of the price in the following cases, namely :— 

“ (a) Where the goods have been sold without any stipulation as 
to credit; 

“ (6) Where the goods have been sold on credit, but the term of 
credit has expired ; 

“ (c) Where the buyer becomes insolvent. 

<f (2) The seller may exercise his right of lien notwithstanding that he 
is in possession of the goods as agent ox bailee (or custodier) for the buyer. 

tc 42. Where an unpaid seller has made part delivery of the goods, 
he may exercise his right of lien (or retention) on the remainder, unless 
such part delivery has been made under such circumstances as to show 
an agreement to waive the lien (or right of retention). 

“ 43. (1) The unpaid seller of goods loses his lien (or right of reten¬ 

tion) thereon— 

“ (a) when her delivers the goods to a carrier or other bailee or 
custodier for the purpose of transmission to the buyer 
without reserving the right of disposal of the goods ; 

“ ( b ) when the buyer or his agent lawfully obtains possession of 
the goods : 

et (c) by waiver thereof. 

“ (2) The unpaid seller of goods, having a lien or right of retention 
thereon, does not lose his lien or right of retention by reason only that 
he has obtained judgment (or decree) for the price of the goods.” 

u Special property.” —The use of this term, in the sense of 64 special 
rights in the property of another” 1 is traceable to Lord Holt, C. J., 
•who said, 41 As to the fourth part of bailment, viz., vadium or a pawn, 
in this I shall consider three things : first what property the pawnee has 
in the pawn or pledge, and secondly for what neglects he shall make 
satisfaction. As to the first he has a special property, for the pawn is a 
securing to the pawnee that he shall be repaid his debt and to compel 
the pawner to pay him,” 2 —which statement of Lord Holt’s, Blackburn, J, 

1 Ghose on Mortgages, (4th ed.) I, 106; 2 Coggs v. Barnard (1703), 2 Ld. 

eee Austin on Jurisprudence, II, 992. Raym. # 916, 917. 
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characterizes as—“ language certainly securing to indicate an opinion that 
he has an interest in the thing, or real right, as distinguished from a mere 
personal right of detention .” 1 The expression “ general property ” or 
“ the whole property,” or “ whole legal title ” is used in contradistinction 
to “ special property .” 2 

96 . Where, by the contract, the payment is to be made 
Lien where pay- at a futm:e da 3 r > but no time is fixed for the 
a'futur© dayfbut no deIivei 7 <> f the goods, the seller has no lien, 
ywy fixed f ° l deli and the buyer is entitled to a present delivery 
of the goods without payment. But if the 
buyer becomes insolvent 3 before delivery of the goods, 4 or if 
the time appointed for payment arrives before the delivery 
of the goods, 5 the seller may retain the goods for the price. 

Explanation. —A person is insolvent who has ceased 6 to 

“ insolvency ” P a y his debts in the usual course of business, 
defined. or W } 10 ] g j nca p a b] e ? of paying them 

Illustration „ 

A sells to B a quantity of sugar in A’s warehouse. It is agreed that three 
month’s credit shall be given, B allows the sugar to remain in A’s warehouse. 
Before the expiry of the three months, B beoomes insolvent, A may retain 
the goods for the price. 

COMMENT. 

See the comment to the last section. Cf. s. 55, above, as to time being 
vof the essence of the contract ; on which point compare also the Sale of 


1 Donald v. Suckling (1806), L. R., 
1 Q. B., 585, 614. 

2 Cf. Sewell v. Burdick (1881), 10 App. 
Cas., 74. 

3 “ Insolvency op the buyer, ” said 

Jeasel, M. R., is a “ notice I have parted 

with all my property, and am unable to 

pay the price agreed upon ; it is equi¬ 
valent to a repudiation of the contract **: 
Ex parte Stapleton * in re Nathan (1879), 
10 Ch. D,, 586. This is, however, 
subject to this that the insolvent (or his 
creditors) do not lose all benefit of the 
contract; if a sufficient 'part of his 
assets to pay the prioo are set apart 
for the purpose, the oontract may be 
enforced ; Ex parte Chalmers, re Edwards 


(1873), L. R., 7 Ch.. App., 289. Cf. Jaffer 
Melier Alt v. Budge-Budge Jute Mills 
Co. (1907), 34 Cal., 289. See comment. 

4 E.g., in Grice v. Richardson (1887), 

3 App. Cas., 319. 

5 I.e., of the whole of the goods; if the 
seller has possession of any part of the 
goods, he may retain them until the price 
of tho portion already delivered as well 
as the portion retained is paid: Exp. 
Chalmers (1873), L. R., 8 Ch App. 289. 

8 Re Phoenix Co., exp. Camforth (1876), 

4 Ch. I)., 108 ; E. v. Saddlers Co. (1863), 
10 H. L. C., 404, 425 (per Willes, J.) 

7 Parker v. Oossagt (1835), 2 Cr. AT. & 
R., 617; Biddlecombe v. Bond (1S35), 4 
Ad. & EL, 332. 
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Seller’s lien where 
payment to be made 
at future clay, and 
buyer allows goods 
to remain in seller’s 
possession. 


Goode Act, 1893 (56 & 57 Viet., c. 71), s. 10, which is set out in the 
comment to s. 121, below. 

Insolvency.—Under the Sale of Goods Act, 1893 (56 & 57, Viet., e.71), 
s, 62 sub-s. (3), “ A person is deemed to be insolvent within the meaning 
of this Act who either has ceased to pay his debts as they become due 
in the ordinary course of business or cannot pay his debts as they become 
due, whether he has committed an act of bankruptcy or not, [aud whether 
he has become a notour bankrupt or not].” 

97 . Where, by the contract, the payment is to be 
made at a future day, and the buyer allows 
the goods to remain in the possession of the 
seller until that day and does not then pay 
for them, the seller may retain the goods 

for the price. 

Illustration. 

A sells to B a quantity of sugar in A’s warehouse. It is agreed that three 
months’ credit shall be given. B allows the sugar to remain in A’s warehouse 
till the expiry of the three months, and then does not pay for them. A may 
retain the goods for the price. 

COMMENT. 

The effect of this section seems to have been already brought about 
by. the latter portion of the second sentence of s. 96, above. See also 
the tabular statement in the comment to s. 95, above. 

98 . A seller in possession of goods sold, may retain 

them for the price against any subsequent 
6ubsequcmtbi“yor nht buyer, 1 unless the seller has recognized 2 3 


the title of the subsequent buyer. 


COMMENT. 

Principle of a. 98. — This section is based on the principle of 
s. 108, below, combined with s. 115 of the Indian Evidence Act: the 


1 Grice v. Richardson (1877), 3 A. 0., 

310; Dixon v. Yates (1833), 5 B. & Ad., 
313, 330 ; Farmdoe v. Bain (1876), 1 
0. P. 1)., 445. 

3 A recognition of the title is something 
more than a mere acknowledgment that 
there is a sub-sale Mordaunt v. British 


Oil etc.. Mills [1010], 2 K* R., 502. 
Some representation that the goods art- 
available for the subsequent buyer free 
from the lien, is necessary: Dixon v. 
Bo till (1856), 3 Macq., 1 (where there was 
an express promise to deliver to the 
sub-buyer). 
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buyer cannot give to the subsequent buyer any better title than he has 
himself (his title being subject to the seller’s lien), but if the seller causes 
the subsequent buyer to believe that he may acquire by his sale a good 
title free of the lien, then the lien is lost. 

Considered from another point of view, it may be said that just as 
the original seller (S) has a lien over the goods, so, on sale by the buyer 
(B), to a subsequent buyer (BB), the relations between B and BB are 
similar to those between S and B, and the first seller has the benefit of 
the rights of R as against BB. 

English law. —The Sale of Goods Act, 1893 (56 Sc 57 Yicfc., c. 71), 
s. 47, is as follows 

“ 47. Subject to the provisions of this Act, the unpaid seller’s right 
of lien (or retention) or stoppage in transitu is not affected by any sale 
or other disposition of the goods which the buyer may have made, unless 
the seller has assented thereto. 

“ Provided that where a document of title to goods has been lawfully 
transferred to any person as buyer or owner of the goods, and that person 
transfers the document to a person who takes the document in good faith 
and for valuable consideration, then, if such last-mentioned transfer 
was by way of sale, the unpaid seller’s right of lien (or retention) or stop¬ 
page in transitu is defeated, and if such last-mentioned transfer was by 
way of pledge or other disposition for value, the unpaid seller’s right of 
lien (or retention) or stoppage in transitu can only be exercised subject 
to the rights of the transferee.” 

99. A seller who has parted with the possession of 

Power of seller to g°° ds > &lld liaS n0t reCeived whole 

stop in transit. price, may, if the buyer becomes insolvent, 
stop the goods while they are in transit to the buyer. 1 


COMMENT. 


The section may be stated in the following form (from which it 
will appear that four conditions are necessary for the right to 
arise):— 


’(1) who has parted with 
the possession of 
A seller * the goods, and 

(2) has not received the 
whole price— 


1 


r (i) if the buyer be¬ 
comes in sol- 


stop 
► the 
goods, 



in transit to the 
buyer 1 — 


1 But have not reached the buyer—see s. 100, below. 


% ICA 


23 
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The right under a. 99, considered. —The right to stop'" in 
transit is the second of the three rights of the seller, viz,, lien, stoppage 
in transit and right of resale—see introductory note to this Chapter, and 
comment to s. 95, above. The right of stoppage in transit is an exten¬ 
sion of the lien. In other words the right of stoppage is an extension 
of the right to retain possession until the price is paid: the seller may 
not only retain possession, but regain it to some extent: the present 
sections deal with the latter right. The right to stop in transit arises 
(if the four conditions above mentioned are satisfied) notwithstanding 
that the time for payment lias not arrived, in case the goods are sold on 
credit: cf. s. 96, above. Secondly, the right is not lost if part of the 
price is paid : it exists till the whole price is paid. 

Person having only limited interest in goods may have the 
right. —The section speahs only of the seller as having the right. In 
Jenkyns v. Vsborn 1 it was “objected that is only the [full] 2 , owner of the 
goods who can exercise the right ; and that it could not be -exercised 
where the [full] 2 property in the goods had not vested in the plaintiff 
at the time of the stoppage, but only an interest in and the right to receive 
a certain portion of the cargo,® to be afterwards ascertained and appro¬ 
priated to the parties intended; ” 4 but the Court said that it saw “ no 
distinction with reference to the right .of stoppage in transitu between 
the sale of goods the [entire] 2 property of which is in the vendor, and 
the sale of an interest which he has in a contract for the delivery of goods 
to him ; if he may rescind the contract in the one case for the insolvency 
of the purchaser, he must by parity of reasoning have a right to rescind 
it in the other.” 1 The right is extended in England, generally to any 
person who is in the position of the seller. 5 

Stopping the goods in transit does not amount to an election to 
affirm the contract, if the contract is voidable as being vitiated by 
fraud. 6 

English law.—The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
s. 44 refers to the right of stoppage in transit. It will be observed 
that this right is under the English, as well as under the Indian, Act 


1 (1844), 7 Mau. & Gr., 678, 698, 699. 
(Tindal, 0. J,, and Coltman, J., see 

p, 686). 

2 The word full or entire is added with 
great respect, to make the meaning more 
obvious. 

3 The right was assorted only against 


that portion of the eargo to which the 
plaintiff was entitled. 

4 Cf. ss. 82 and 83 above. 

5 Halsbury, “Laws of England 1 * 
XXV. 241. 

6 Clough v. London & N . W. Ry. Co. 
(1871), L. R, 7 Ex., 28. 






s. 100.] 


SALE OP GOODS. 


355 


restricted to the unpaid seller. Section 38 of the English Act defines 
the unpaid seller. 1 Sections 38 and 44 are as follows :— 

“ 38. (1) The seller of goods is deemed to be an ‘ unpaid seller ’ 
within the meaning of this Act— 

“ (a) when the whole of the price has not been paid or tendered ; 

“ (g) when a bill of exchange or other negotiable instrument has been 
received as conditional payment, and the condition on which 
it was received has not been fulfilled by reason of the dishonour 
of the instrument or otherwise. 

“ (2) In this part of this Act the term * seller ’ includes any person 
who is in the position of a seller, as, for instance, an agent of the seller 
to whom the bill of lading has been indorsed, or a consignor or agent who 
has himself paid, or is directly responsible for, the price. 

“ 44. Subject to the provisions of this Act, when the buyer of goods 
becomes insolvent, the unpaid seller who has parted with the possession 
of the goods has the right of stopping them in transitu, that is to say, 
he may resume possession of the goods as long as they are in course of 
transit, and may retain them until payment or tender of the price.” 

100. Goods are to be deemed in transit while they 
are in the possession of the carrier, or 

When goods are to r 

be deemed in transit, lodged at any place in the course of trans¬ 
mission to the buyer and are not yet come into the possession 
of the buyer or any person on his behalf, 2 otherwise than as 
being in possession of the carrier/ 3 or as being so lodged. 

I limitations* 

(a) B, living at Madras, orders goods of A, at Patna, and (lirecta that they 
shall be sent to Madras. The goods are sent to Calcutta, and there delivered 
to C, a wharfinger, to be forwarded to Madras. The goods, while they are m the 
possession of (I, are in transit. 

lb) B, at Delhi, orders goods of A, at Calcutta. A consigns and forwards 
the goods to B at Delhi. On arrival there, they are taken to the warehouse 
of B and left there. B refuses to receive them, and immediately afterwards 
stops payment. The goods are in transit. 


Railway freight: O. I. P. Ry. Co . v. 
Hanmandas (1889), 14 Bom., 57. 

3 Even though the carrier is the agent 
of the buyer to accept delivery so as to 
pass the property: Bethtll v. Clark 
(1888), 20 Q. B. D., 015,617, 


1 Section 39 of the Sale of Goods 
Act, 1893, which enumerates the unpaid 
seller’s rights is set out in the comment 
to s. 95, above in the paragraph headed 
“ Seller’? rights.” 

2 E.g. t ii they are put into carts by the 

indorser of the buyer, who lias paid the 
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(c) B, who lives at Puna, orders goods of A at Bombay, A sends them 
to Puna by C, a carrier appointed by B. The goods arrive at Puna and am 
placed by C, at B’s request, in C’s warehouse for B. The goods are no longer in 
transit. 

(d) B, a merchant of London, orders .100 bales of cotton of A, a nierohant 
at Bombay. B sends his own ship to Bombay for the cotton. The transit 
is at an end when the cotton is delivered on board the ship. 

(c) B, a merchant of London, orders 100 bales of cotton of A, a merchant 
at Bombay. B sends his own ship to Bombay for the cotton. A delivers 
the cotton on board the ship, and takes bills of lading from the master, making 
the cotton deliverable to A’s order or assigns. The cotton arrives at London, 
but, before coming into B’s possession, B becomes insolvent. The opt ton has 
not been paid for. A may stop the cotton. 

COMMENT, 

English law.—The Sale of Goods Act, 1893 (56 & 57 Viet., 
c. 71), contains the following provision relating to the duration of 
transit :•— 

“ 45. (1) Goods are deemed to be in course of transit from the time 
when they are delivered to a carrier by land or water, or other bailee 
(or custodier), for the purpose of transmission to the buyer; until the buyer 
or his agent in that behalf, takes delivery of them from such carrier or 
other bailee (or custodier). 

“ (2) If the buyer or his agent in that behalf obtains delivery of the 
goods before their arrival at the appointed destination, the transit is at 
an end. 

“ (8) V, after the arrival of the goods at the appointed destination, 
the carrier or other bailee (or custodier) acknowledges to the buyer, or 
his agent, that he holds the goods on his behalf, and continues in possession 
of them as bailee (or custodier) for the buyer, or his agent, the transit 
is at an end, and it is immaterial that a further destination for the goods 
may have been indicated by the buyer. 

64 (^) H goods are rejected by the buyer, and the carrier or other 
bailee (or custodier) continues in possession of them, the transit is not 
deemed to be at an end, even if the seller has refused to receive them 
back. 

£i (5) When goods are delivered to a ship chartered by the buyer it is 
a question depending on the circumstances of the particular case, whether 
they are in the possession of the master as a carrier, or as agent to the 

buyer. 

“(6) Where the carrier or other bailee (or custodier) wrongfully 
refuses to deliver the goods to the buyer, or his agent in that behalf, the 
transit is deemed to bo at an end. 
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“ (7) Where part-delivery of the goods has been made to the buyer, 
or his agent in that behalf, the remainder of the goods may be stopped 
in transitu, unless such part-delivery has been made under such circum¬ 
stances as to show an agreement to give up possession of the whole of the 
goods.” 

The essential feature of this right mentioned in s. 100 is that 

the goods should be at the time in the possession of a middleman or of 
some person intervening between the seller who has parted with, and the 
buyer who has not yet received, the goods. 1 2 The transit begins the 
moment the goods are delivered by the seller to a carrier to be carried to 
the purchaser. The transit ends when the goods have arrived at their 
destination, and have been delivered to the purchaser or his agent or when 
the carrier holds them as warehouseman for the purchaser and no longer 
as carrier only, 8 —when the goods have actually got home into the hands 
of the purchaser, or of some one who receives them in the character of. 
his servant or agent the transit ends. 3 

Forms of delivery.— The actual delivery to the buyer or liis agent, 
which puts an end to the transit or state of passage, may be 4 * - 

(a) at the vendor’s own warehouse, or 

(b) at'a place which he uses as his own, though belonging to 

another, for the deposit of goods; or 

(c) at a place where he means the goods to remain until a fresh 

destination is communicated to them by orders from him- 
self; or 

Id) it may be on the buyer’s taking possession by himself or agent 
(with or without the consent of the carrier) 0 at some point/ 
short of the original intended place of destination, 4 ot 

(e) by constructive possession of the buyer, when the carrier enters 
expressly or by implication, into a new agreement, distinct 
from the original contract for carriage, to hold the goods for 
the buyer or his agents, not for the purpose of expediting 
them to the place of original destination pursuant to the 


1 Schotimins v. Lancashire, %• 

Co. (1867), L. R, 2 Ch. App., 232, 338. 

2 Btlhell v. Clark (1887), 19 Q- B. D., 
653. 

2 Ra Cock, Ex parte Rosevear <b to. 
<1879), 11 Ch. D., 560, 568. 

4 James v. Qriffin (1837), 2 M. & 

623, 633. 


5 Whitehead v. Anderson (1842), 9 
M. & W., 518, 534; Bethdl v. Clark 
(1888), 20 Q. B. D., 515, 617 (o. a.), 
approved by the Privy Council in Lyons 
v. Hoffnung (1890), 15 App. C&s., 391, 
397. In such a case there is a new transit, 
which is no part of the original transit. 
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contract,—but in a new character, for the purpose of custody 
on his own account, and subject to some new or further 
order to be given to him. 1 

Forms of transit— The transit, however, does not come to an 
end,— 

(а) where the seller, desiring to protect himself, takes bills of lading, 

making the goods deliverable to his order or assigns; 2 

(б) nor so long as the carrier continues to hold the goods as 

carrier; 3 even though the carrier may have been nominated 
by the buyer ; 4 

(c) nor by the seller’s being ignorant of the destination of the goods 

contemplated by the buyer, if the goods were, under the 
contract, delivered by the seller to a carrier, for transmission 
to such destination ; 4 

(d) nor by the fact that the buyer travels by the same conveyance 

as the goods. 5 

Delivery to agent. —Where the goods have been delivered by the 
seller or a carrier to an agent on behalf of the buyer, the question whether 
the goods which in the possession of such agent are in transit or whether 
the transit has ended by the delivery of the goods to him depends upon 
whether the agent is a bailee for the transmission of the goods or an agent 
to hold the goods at the disposal of the buyer. 4 And very difficult 
questions sometimes arise in this connection : some of them are illus¬ 
trated below. 

Illustration. —Where 7 bales of shirtings were landed at wharves 
belonging to the Board of the Trustees for the Port of Bombay (Bom. 
Act VI. of 1879, s. 5), Farran, J., in considering the question, pointed 
out,—(i) that the Trustees were a public body, (ii) constituted as 
wharfingers, (iii) who were therefore entitled to charge tolls, but (iv) were 
bound to receive all goods properly tendered; (v) that if the master or 
owner of any vessel, before landing goods at any wharf of the Board, shall 
give it notice that such goods are to remain subject to a lien for freight, 
etc., payable to the shipowner, such goods shall continue liable to the lien 


1 See footnote 5 on p. 357. 

3 Schotmmns v. Lancashire, dc, Ry, 
Co. (1867), L. It., 2 Ch. App„ 332, 330. 

* Re MacLaren , ex parte Cooper (1879), 
11 Ch. D., 69, 77, 78 : Liladhar v. George 
Wreford (1892), 17 Bom., 62, 85. 

4 Re Cock , Ex parte Rosevear , dc. Co . 

(1879), 11 Ch. D„ 560. 


5 Lyons v. Hoffnuhg (1890), 15 App. 
Caa., 391. 

• Halsbmy, Laws of England, XXV. 
251, 252. Of. G,1, P. Ry, Co, v. Harman- 
das (1889), 14 Bom., 57. 

7 Liladhar v. George Wreford (1892), 
17 Bom., 62, 91, 92. 
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(if any); but that the goods are to remain at the risk and expense of the 
owner. Under the provisions of similar Acts, he continued, in England 1 
it had been held 

(1) that the goods after being landed were held by the wharfingers, 

not under any contract with anyone, but in accordance 
with the terms of the Act; 

(2) in the absence of any provisions in the Act as to how and to 

w’hom the delivery was to be made, the wharfingers were 
in the same position as the master, and had to make delivery 
according to the exigencies of the bill of lading; 

(3) that, as long as the goods are subject to a stop order for freight, 

etc., the bill of lading has not discharged its office, and that 
the goods are subject to the incidents arising out of the 
original contract contained in the bill of lading. 

Farran, X, concluded from this,—• 

(1) that so long as the goods are subject to a lien for freight the 

transit has not ended, the goods are not at home; 

(2) conversely, that when the shipowner lands the goods under 

the statute, and his freight has been paid, his right of control 
and lien over the goods is gone, and thenceforth the goods 
are held by the statutable wharfingers for the consignee 
alone (i.e., the transit ends, and there can be no stoppage). 
Consequently when the freight had been prepaid, the masters 
of the several vessels when they landed the goods at the 
wharfs had no longer an}' control or lien over them. 

101. The seller’s right of stoppage does not, except 

Continuance of right in the cases hereinafter mentioned, 2 cease 
of stoppage. on th. e buyer’s reselling the goods while in 

transit, and receiving the price, but continues until the goods 
have been delivered to the second buyer, or to some person 
on his behalf. 3 

COMMENT. 


The buyer when he resells the goods cannot as a general rule give a 
better title than he himself has : he himself holds the goods subject to a 



1 Barber v. Meyerslein (1870), 4 103. 

Eng. & Ir. App., 317; Glyn Mills v. 3 Dixon v. Yates (1833), 5 B. & Ad., 
East West Docks (1882), 7 A. C., 591. 313, 342—343. 

2 i.e,, the next two sections: ss. 102, 
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limitation, therefore the second buyer also gets them subject to the same 
limitation. “ The rule is clear,’’ said Parke, B., “ that a second vender 
who neglects to take either actual or constructive possession, is in the same' 
situation as the first vender, under whom he claims ; he .gets the'title 
defeasible on non-payment of the price by the first vender.” 1 

English law.— See the Sale of Goods Act, 1893 (56 & 57 Viet., 
c. 71), s. 47 which is set out in the comment to s. 98, above. 

102- The right of stoppage ceases if the buyer, having 
cessation of right obtained 2 a bill of lading or other document 3 
$ lowing title 4 to the goods, 3 * assigns ‘it, 
Jadillg - while the goods Are in transit, to a second 

buyer, who is acting in good faith, and who gives valuable 
consideration s for them. 7 

Illustrations. \ 

(a) A sells and consigns certain goods to B, and sends him the bill of lading. 
A being still unpaid, B becomes insolvent, and, while the goods are in transit.., 
assigns the bill of lading for cash to 0, who is not aware of his insolvency. A 
cannot stop the goods in transit. 


1 See footnote 3 on p. 359 authorising or purporting to authorise, 

3 ,.Cf M Cahn v. Pocket? s Bristol, &c. Co, either by . endorsement or by delivery 
[1899], l Q. B., 643, where' thd buyer thf> possessor of the document to transfer 
was sent the bill of lading and drafts, or -receive goods thereby represented.” 
and was informed that he was not to uso Of. also Bills ‘ of 1 Lading A eft >X. of 1856 
the bill of lading if he did not accept which is based on 18 & 19 Viet., c. Ill, 
the drafts^; nevertheless he transferred “a cargo ” pays Lord JVehsloy d/fcie ‘‘is 
the bill of lading without accepting, always represented by it,s „fitle-dc6^) the 
the drafts, the transferee having acted bill of lading Hoare v. Dresser (1859), 
in good faith and having given valuable 7 H. L. 0., 290. 322. T*^e\ in this 

consideration was hold to have acquired expressions in s. 102 -can relate qnly to 
gqod title. the right to receive delivery of- the*goods 

3 The expressions “document showing to which tllqMpstrument or document 

title ” fss. 102 and 108); instrument of relates : it can have iiotKing^to do with 
title (s. 103); document of title (s. 178); ownership; Bain das Amerbliand ( 1916), 
have the same meaning; Bamdas 40 Bom,, 630, 637. \ \ 

Vithaldas v. Amerchand <b Co. (1916), 5 The expression “bill of lading or 

40 Bom., 630 (p. c.). See comment. other document showing title to goods ” 

4 See 0. J. P. By. v. Hanmandas (a. 102) means the same as “ bill of 
(1889), 14 Bom., 57, 66—69; cf. Factors Jading or other instrument showing title 
Act 1889(52 & 53 Viet., c. 45), s. 1, aub-s. to goods ” (s. 103). 

(4), which defines a documents of title ” * As to valuable consideration 

as including “any bill of lading and see the comment to s. 2 above paragraph 
warrant or order for the delivery of goods numbered (4). 

and any other document used in the 7 Cf, s. 108 exception I below; 

ordinary course of business as proof of Cahn v. Pocket? e Bristol , &c. Co. [1899], 

the possession or control of goods or 1 Q. B., 643. 
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(6) A sells and consigns certain goods to B. A being still unpaid, B 
becomes insolvent, and, while the goods are still in transit* assigns the bill ot 
lading for cash to C, who knows that B is insolvent. The assignment not 
being in good faith A may still stop tlie goods in transit. 


COMMENT. 


“ Credit, not distrust,” said Bowen, L. J., “is the basis of 
commercial dealings/’* and when the seller gives to the buver an 
opportunity of misleading the second buyer, the seller must bear the 
loss. “ No sale,” said Lord Blackburn, “ even if the sale had been 
actually made with payment, would put an end to the right of 
stoppage in transitu, unless there were an indorsement of the bill of 
lading, ” 2 or other assignment of a document of title. 

Instrument (or document) of (or showing) title. The following 
expressions,— 

“ instrument of title ” in s. 103, 

“ document showing title ” in ss. 102 and 108, and 
“ document of title 55 in s. 178,— 

all mean the same thing and may include a Railway receipt issued to the 
consignor of the goods. 3 

With this may be compared the definition of “ document of title 
of goods ” in the Factors Acts, 1889 (52 & 53 Viet., c. 45), s. 1 (4) which 
is set out in the footnote to the word “ title” in s. 102, and which is 
incorporated in the Sale of Goods Act, 1893 (56 & 57 \ict., e. <1), 
s. 62. 

Teat as to whether document shows title. Whenever any 
doubt arises as to whether a particular document is “ a document 
showing title,” or “ a document of title ” to goods, for the purposes of 
the Indian Contract Act, the test is,— 

whether the document is used in the ordinary course of business 
as proof of the possession or control of goods, 
or authorising, or purporting to authorise, either by endorsement, 
or delivery, the possessor of the document to transfer, or 
receive, the goods thereby represented. 4 


i Sander* v. Maclean (1883), 11 the Transfer of Property Act IV* of 1882, 


Q, B. IX, 327, 343. 


ss. 4 & 37, explanation. 


3 Ramdas Vithaldas v. Aftferchand 
4 b Co. (1916), 40 Bom., 630 (p. c.) cf. 


2 Kemp v. Falk (1882), 7 App. Cas., 
573. 582. 


4 Ramdas Vithaldas v. Amerchand 
dr Co. (1916), 40 Bom., 630, 634, 635 
(p. e.). 
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The Legislature intended, by s. 102, to assimilate other documents 
of title to bills of 'lading, for the purpose of determining the right of 
stoppage in transit in favour of a bond fide purchaser for value; and by 
s. 103 to do the same in favour of a bond fide pledgee for value. 1 

Bill of lading.— The only point in which a bill of lading differs 
from other “ documents of title,” is that its assignment, whether upon 
a resale, or by way of pledge, operates as a constructive delivery of the 
goods to which it refers. There seems to be no other document with this 
peculiarity. 2 

A Bill of lading as known to merchants is a receipt for goods 
actually delivered over, and shipped on board the ship named, and 
signed by the Captain, or his representative: it differs from mere 
receipts for ware-housing or shipment, which latter are no evidence of 
any shipment. 3 

103. Where a bill of lading or other instrument 4 of 
stoppage where title 5 to any goods 6 is assigned by the buyer 
pledged to'^ecure of such goods by way of pledge, to secure 
speoitic advance. an a( j V anoe made specifically upon it, 7 in 

good faith, the seller cannot, except on payment or tender 
to the pledgee of the advance so made, 8 , stop the goods, in 
transit. 

Illustrations 

(a) A sella and consigns goods to B of the value of 12,000 rupees, B assigns 

the bill of lading for these goods to C, to secure a specific advance of 5,000 rupees 
made to him upon the bill of lading by 0.'' B becomes insolvent, being indebted 
to C to the amount of 9,000 rupees. A i&nofc entitled to stop the goods except 
on payment or tender to C of 5,000 rupees. \ % 

(b) A sells and consigns goods to B of the value of 12,000 rupees. B assigns 
the bill of lading fdr these goods to C, to secure the sum of 5.000 rupees due 
from him to C, upoma. general balance of account. * B beoohies insolvent. A is 
entitled to stop the goods in transit without payment or tender to C of the 
5,000 rupees. 

1 Hamdm. Vithaldas v. Amerckmd in s. 102, above. 

db Co. (1916), 40 Bom., 630, 637 (r. o.). « Bee the footnote to the word " goods ” 

2 Ramdas Vithaldas v. Amercliand in s, 102 above. 

d; Co. (1916), 40 Bom., 630, 638 (r. c.). r Seo the comment for instances of 

3 Nissim Isaac Belch* v, Hafi Sultan- advances specifically made. 

ali Shastary db Co. (1915), 40 Bom., » That the pledgee has no other rights 
t l over t-ho bill of lading appears from the 

4 See footnote to the word “ clocu* i llustration (a). See also Peacock v. 

ment ” in a. 102, above. Baijmlh (1891), 18 Cal, 573, 591. 

5 See the footnote to the word “ title M 
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COMMENT. 

Advances to which s. 103 applies:-— 

(1) The advance must he made specifically upon the document, 

see illustration ( b ) to this section, and compare it with 
illustration (a): 

(2) An antecedent debt of the buyer to the second buyer is not 

sufficient consideration for a pledge of the bill of lading, 
so as to deprive the seller of the right. 1 

(3) The pledge may of course be in consideration partly of (a) an 

advance, and partly of (b) antecedent debts,—in which 
case it will be valid against the seller to the extent of the 
advance only. 2 

(4) Moreover, if there are other securities besides the bill of 

lading available to the second buyer, then on the principle 
of the Transfer of Property Act, s. 81, the unpaid seller 
will be entitled to have the proceeds of the other security 
in favour of the pledges appropriated in the first instance 
bo the payment of his debt. 3 

" A railway receipt,such as wa3 in question in the case before the 
Privy Council, was held to be an instrument of title. 4 

104. The seller may effect stoppage in transit either 
stoppage how taking actual possession of the goods. 


effected. OT by giving notice 5 * of his claim to 
or other depositary in whose possession 


the carrier * 
they ar^. 7 


. ir 

1 So *•:, 

v. Comp 

L. K, 3 
tinguishe, 
sou (18 
dissented 
in Engli 
Q. B. D. 
is clearly 
Council dr 

2 Peacot 
573, 590, 
Wilson, JJ 

3 Be We, 
817, 335. 


f 1 the Privy Council, Rodger 
Bscompte de Paris (1869), 
U, 393; affirmed and dis- 
y bartered Bank v. Mender- 
R., 5 P. 0., 501 ; but 
by tho Court of Appeal 
eask v. Scott (1877), 2 
The Indian Contract Act 
ordance with tho Privy 
A ; f 

laijnalh (1891), 18 Cal., 
(per Cunningham and 

jjjb. 608. 

44 (1833), 5 B. & Ad., 


4 Ramdas Vithaldas v. Amere.hu mi do Co. 
(1016), 40 Bom., 630. 

5 Ejj., by a demand for the goods 
made by the seller’s agent, on the master 
of tho ship : BoMingk v. Inglis (1803), 
3 East., 381. See comment. 

* Cf. tho Sale of Goods Act, 1893, 
$. 46(1), first sentence, set out in comment. 

* Phelps v. Comber (1885), 29 Ch. D., 
813. See Benjamin on Sales, 910 (5th ed.) 
where it is pointed out that tho English 
Act is in permissive terms, and the ways 
in which stoppage may bo effected are not 
exhaustively stated. Tho Indian Con¬ 
tract Act is also permissive. 
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English law. —The Sale of Goods Act, 1893 (56 <fe 57 Viet., c. 71), 
s. 46 sub-fi. (1) is as follows :— 1 

cs 46. (1) The unpaid seller may exercise his right of stoppage in 

transitu either by taking actual possession of the goods, or by giving 
notice of his claim to the carrier or other bailee (or custodier) in whose 
possession the goods are. Such notice may be given either to the person 
in actual possession of the goods or to his principal. In the latter case 
the notice, to be effectual, must be given at such time and under such 
circumstances that the principal, by the exercise of reasonable diligence, 
may communicate it to his servant or agent in time to prevent a delivery 
to the buyer.” 

Notice. —Under s. 104, a mere notice, asserting his claim as buyer 
and owner of the goods, is sufficient: he need not prove that all the 
conditions necessary to stoppage have been fulfilled. 2 

Section 104 provides for notice to the carrier or other depositary. 
See also s. 105 below. Is notice .to the consignor sufficient ? This has 
been doubted in England. 3 

105. Such 4 notice may be given, either to the person 

Notice of seller’s who ^ as ^ xe immediate possession of the 

cJaim. goods, or to the principal whose servant 

lias possession. 5 In 6 the latter case, the notice must be 
given at such a time, and under such circumstances, that the 
principal, by the exercise of reasonable diligence, may 
communicate it to his servant in time to prevent a delivery 
to the buyer. 4 

106. Stoppage in transit entitles the seller to Id the 

Bight. Of seller oa g oods stopped until the price of ' vhole 

stoppage. 0 f the goods sold is paid. 


1 Sub-s. (2) of s. 46 is given in the 
comment to s. 106, below. 

2 The Tigris (1863), 32 L. J. (r. m. & 
A.), 97; 8 L. T., 117. 

3 See footnote 6 on p. 363. 

4 Cf. Sale of Goods Act, 1893 (56 & 
57 Viet., c. 71), s. 46 latter part of 
sub- 3 . (1) set out in comment to 8. 104 
above. 

5 So Lord Blackburn said, that it is 


sufficient notioe if give! ae ship¬ 
owner, at such a time tl l reason¬ 
able diligence he may co ate with 

the Captain (or mas >foro the 

ship gets to the port v. Falk 

(1882), 7 App. Gas., 573. )f. Phelps 

v. Comber (1885), 29 C 813 cited 

in note to a. 104, above 
6 This sentence is ba u Whitehead 
v. Anderson (1842), 9 5 518, 534. 
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/ition. 

bales having come into B’s possession, 
insolvent, and A, being still unpaid, 
led to hold the 40 bales until the price 

dXSNT. 

(2) of the Sale of Goods Act, 1893- 
tice of stoppage in transitu, is given by 
bailee or custodier 1 in possession of the 
ods to or according to the directions of, 
such re-delivery must be borne by the 


Resale, 

k of goods fails to perform his 
of the contract, either by not taking 
, :r goods 2 sold to him, or by not paying 
]•, having a lien on the goods, or having 
, transit, may, after giving notice to the 
Mention to do so, resell 3 them, after the lapse 
, time, 4 and the buyer must bear any loss, 5 
titled to any profit which may occur on such 


a Scotch term meaning 

/Sale oi Goods Act, 1893 (56 & 
o. 71), s. 48(3) which is set out 
3 comment, and which provides ex- 
ly for perishable goods, in tho case 
lich, under that Act, no notice need 
von. 

’he resale must neither bo hurried 
o that there is no advertisement: 
ananv. AbdaU( 1875), W Bon. L. R.> 
nor delayed till the market falls . 
Narain v. Mul Chand (1897), 19 All., 
Roraer, J., considered tho reason- 
loss of a notice in Compton v. 
ey [1892], 1 Oh., 380, 321. 

^ote that here the seller has to 
\ tho lapse of a reasonable time 
re-selling: for s. 107 deals with 
where either the property has 
l y passed to the .purchaser, or 


wliero the seller stops in transit: of. 
Jamal v. Moolla Dawood Sons & Co. 
(1915), 43 Cal., 493, 503 (r. c.),* and in 
this respect the case differs from where 
the property may be resold for tho pur¬ 
pose of mitigating damages,,but wliero 
the damages have to bo measured as on 
the date of the breach. Seo Jamal's case 
considered in s. 73, above. 

5 Ho is liable to pay as damages 
to the seller the difference between the 
contract price and the price realised on 
resale: Clive , etc. Co. v. Ebrahim Arab 
(1896), 24 Cal., 177. In Yule & Co. 
v. Mahomed Husain (1896), 24 Cal, 124, 
it was held that tho ownership of the 
goods had not passed to the buyer, 
hence there was no valid resale under 
s.. 107 , and the measure of damages, under 
s. 73, above, was the difference between 
the contract and the market prices. 
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When the 
buyer of 
snoods fads 
to perform 
his part 
of the 
c o n tract, 
either,-* 


• 

’ (a) by not 


taking the 


goods sold 

- ■< 

to him, or 


(h) by not 


paying for 


. them,— , 


the 
sol ler 


h :i v* &i\e gsmht or 

{a 

"'; -V either to*Ah 1 ? petsQn 

(6) h 

s^iK'A rfr-A >u?arl undftr snoh 
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the j <?> nU,8t ( 
buyer! W 18 »<>< 


v 


i eUu-u 
re- bit 


> 

sll/thi 


The section is not eachaustiv 

of contract: of. ss. 39, 55, 73, and tin 
in the fourth paragraph to s. 78 above 

P. It. & Co. v. Bhagtvandas , 2 in which the . , , j k 

sue for the price of goods sold, of which the him. 
to take delivery. 

Distinction between right of resale 
damages— The right of resale under s. 107 alters t* 
parties to the following extent. Apart from such ; 
would be entitled (as damages under s. 73) to the d 
the contract and the market prices. On the other hand, u 
under s. 107, the buyer has to bear the actual loss after 
difference is calculated between the contract price and the 
not the market value). 

Special agreement. —J he parties may enter into a specj 
meat giving to the seller a right of resale and in that case t 
position of the parties will be determined on an interpretation of 
contract; 3 and the terras of the contract may be that the seller m< 
resell in case the buyer refuses fro receive the goods, and in that car 
there may be a resale though the property in the goods has not passed 
the buyer. 1 

Requirements of the section for right of re-aale arising. 

In the absence of any such contract it is clear that the rights 


f§|| 

h’er\ 


1 (1878), 4 Cal., 801, 805. 

2 (1909), 34 Bom., 192. Cf. Sale of 
Goods Act, 1893 (56 & 57 Viot.,o. 71), 
8 . 49 which is set out in the comment 
mjIow. 

J Moll Schulte db Co* v. Luchmi 


Chand (1S98), 25 Cal., 505 (f. b.) ; Bas 
v. John Schmidt (1899), 22 All , 55. 

4 Best v. Baji Muhammad Sait (’ 

28 JVIad., 18; Angaltui <b Co. v. S 
& Co, (1912), 39 Cal., 508, 581. 
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re-sale must, if at all, be under the section ; and the section applies only 
to the case when the breach of contract consists in the buyer (a) not taking 
the goods or ( b ) not paying for them, moreover it is necessary (c) that 
the seller has a lien over them or has stopped them in transitu. These 
three circumstances imply that the property in the goods has passed to 
the buyer. 1 Hence where the property in the goods has not passed to 
the buyer, s. 107 cannot be applied (though as pointed out above there 
may be an agreement giving a right of re-sale). The result is that 
ss. 78—85, 87, must be referred to for deciding whether a. 107 
applies. 2 

Section 107 “ deals with cases in which a seller has a lien on goods 
or has stopped them in transitu the property having passed in the 
former case to the purchaser; but this section has nothing to do with 
cases where th; seller is and has remained the owner of the goods (e.g.. 
where shares m a limited liability company have been tendered by the 
seller, and net accepted by the purchaser). 3 

English law.---The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71). 
s. 49, which refers to the action that the seller has for the unpaid price,' 
is set out n the comment to s. 123, below, and may be consulted in 
connection with the rights under s. 107. 

Title. 

Title conveyed by 108 ‘ N ° 4 SelIel ' C£U1 8 ive *<> ^ buyer of 

buyer. ^ ootl8 t0 g 00(ls a better title 5 to those goods than he 
has himself, except in the following cases 6 :_ 

1 Clive v. Ebrukim (1896), 24 Cal., 177. 

2 Of. Angut/m <& Co. v. Sassoon th Co. 

(1912), 39 Cal., 568, 680. 

3 Jamal v. Moolla Da wood Sons <1 Go. 

(1915), 43 Cai., 493, 503 (v. c.). 

4 The Indian law previous to the 
enactment of m 108 and 178 of this 
Act, was contained* in the Factors Acts 
XIII. of 1840, and XX. of 1844 (which 
corresponded with the Factors Acts, 

4 Geo. IV \ c. 83, amended by 6 Geo. 

IV. c. 94, -ji 5 & 6 Viet., c. 39). For 
the Eng* law see the Factors Act, 

1889 (52 53 Viet., c. 45), ss. 2, 8, 9; 

and the Sale of Goods Act, 1893 (56 & 57 
Viet., o, 71), s. 25. The last of which is 
set out in the comment to s. 108. 


0 See the footnote bo the word 
“ TITX.E ” in s. 102, above. A mate’s 
receipt for goods shipped on board a 
vessel is. not a document of title ; Jui/gw- 
noth v. Smith (1906), 33 Cal., 547. 

6 The exceptions generally refer to 
dealings where the seller is a person 
( 0 ) who is not the real owner of goods 
hut who appears to the world, or rather 
to those who deal with them, as owner; 
and {b) the buyer is one who deals with 
the seller on the faith of his apparent 
ownership; cf. Puentes v. Mantis (1868), 
L. R., 3 C. R, 268, 270. See also the 
London Joint Stock Bank v. Simmons 
[1892], A. C., 201, 215, per Lord Herschell, 
cited in the comment to this section. 
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Exception 1 .—When any person is, by the consent 1 of 
the owner, in possession 2 of any goods, ox of any bill of lading, 
dock-warrant, warehouse-keeper’s certificate, wharfinger’s 
certificate or warrant or order for delivery, 3 or other 
document showing title 4 to goods, he may transfer the 
ownership of the goods of which he is so in possession, or 
to which such documents relate, to any other person, and 
give such person a good title thereto, notwithstanding any 
instructions of the owner to the contrary : Provided that 
the buyer acts in good faith, 5 and under circumstances which 
are not such as to raise a reasonable presumption that the 
person in possession of the goods or documents has no right 
to sell the goods. 5 

Exception 2.—-If one of several joint-owners of goods 
has the sole possession of them by the permiss on of the 
co-owners, the ownership of the goods is transferred to any 
person who buys them of such joint-owner in goed faith, 5 
and under circumstances which are not such as to raise a 
reasonable presumption that the person in possession of the 
goods has no right to sell them. 5 

Exception 3.—When 6 a person has obtained possession 
of goods under a contract voidable at the option of the other 
party thereto, the ownership of the goods is transferred to 
a third person who, before the contract is rescinded, buys 


1 Consent in exception l must apparent¬ 
ly bo free CONSENT as defined in s. 14, 
above; exception 3 deals with possession 
obtained under a voidable contract. Of. 
footnote to the? word “ induced ” in 
B. 237 below. 

2 If the possession is subjoot to any 

other restrictions beyond “instructions 
of the owner to the contrary,” the case 
is not covered by the exception : Green - 
wood v. Halquette (1873), 12 Bong. L. R., 

42. See comment. 

a Note that the Act gives to a delivery 

order no larger ©fleet (except by s. 108) 


than a mere token of authority to deliver, 
and beforo the wharfinger has attorned, 
it does not, independently cf statute or 
custom, enable the purchaser to confer 
a title upon a vendor or sub-vendor, free 
from the vendor’s lien for the prices: 
LeGeyt v. Harvey (1884), 8 Bom., 501, 
508. See also Eagleton v. F iat Indian 
Ry. Co. (1872), 8 Beng. L. R >81. 

4 See footnote 5 on p. 367. 

6 See comment. i 

6 See the Bale of Goods Act, 1893 
(06 & 57 Viet, c. 71), s. 23, which is set 
out in the comment to s. 108. 







s. 108.] 


SALE OP GOODS. 


360 


them in good faith 1 of the person in possession, 8 unless the 
circumstances which render the contract voidable amounted 
to an offence 3 committed by the person in possession or those 
whom he represents. 4 

In this case 5 * the original seller is entitled to compensa¬ 
tion from the original purchaser for any loss which the'seller 
may have sustained by being prevented from rescinding the 
contract. 2 

Illustrations. 

(a) A buys irorn B, in good faith, a cow which B had stolen from C. The 
property in the cow is not transferred to A. 

(1) A, a merchant, entrusts B, his agent, with a bill of lading relating to 
certain goods, and instructs B not to sell the goods for less than a certain price, 
and not to giv* credit to I). B sells the goods to D for less than that price, and 
gives D three months’ oredit. The property in the goods passes to D. 

(c) A sel’s to B goods of which he has the bill of lading, but the bill of lading, 
is made out for delivery of the goods to C, and it lias not been endorsed by C. 
The property is not transferred to B. 

(rf) A, B and C are joint Hindu brothers, who own certain ca ttle in common, 
A is left by B and 0 in possession of a cow, which he sells to D. D purchases 
bond fide. The property in the cow is transferred to D. 

(e) A, by a misrepresentation not amounting to cheating, induces B to soli 
and deliver to him a horse. A sells the home to C before B has rescinded the 
contract. The property in the horse is transferred to C ; and B is entitled to 
compensation from A for any loss which B has sustained by lieing prevented 
from rescinding the contract. 

(/) A compels B by wrongful intimidation, or induces him by cheating 
or forgery, to sell him a horse, and l>efore B rescinds the contract, sells the horse 
to C. The property is not transferred to C. 

Sib Henry S. Maine 0 in enumerating the points on which the 
Indian Contract Act differs from the English law, quoted the following 
remarks oi the Commissioners, which seem to have reference to the 
present section, as it had been originally drafted 

11. “ With regard to goods sold by a person who has no right to sell! 

them, the general rule of English law is that the owner of the goods retains, 
the ownership notwithstanding his having lost the possession of them and 
their having been sold to a third person. But from this rule there is an 
exception in. the case of goods sold in open market, an expression which, 
by the custom of London, applies to every shop within the city. 


1 See footnote 5 on p. 368. 

2 E.g.j illustration (c) to s. 108. 

8 £?,{/., illustration (a) to a. 108. 

4 Company the Criminal Procedure 

Code, as. 511,519, ! 

T, ICA 


5 J.e., in case ownership is transferred 
under exception 3. 

6 See pp. 3—9, above, for the full 
statement of Sir H, S, Maine. 

24 
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12. u It cannot be denied that the subject is difficult. We have 
to consider, on one hand, the hardship suffered by an innocent person 
who loses in this way his right to recover what was his undoubted property. 
But, on the other hand, still greater weight appears to us to be due to the 
hardship which a bona fide purchaser would suffer were he to he deprived 
of what he bought. The former is very often justly chargeable with 
remissness or negligence in the custody of the property. The conduct 
of the latter has been blameless. The balance of equitable consideration 
is therefore on the side of a rule favourable to the purchaser ; and we think 
that sound policy with respect to the interest of commerce points to the 
same conclusion. 

13. u We have, therefore, provided that the ownership of goods 
may be acquired by buying them from any person who is in possession 
of them, if the buyer acts in good faith, and under circumstances which 
are not such as to raise a reasonable presumption that the person in 
possession has no right to sell them. 

14. u Similar, provisions have been inserted—in accordance, we may 
observe, with the spirit of the Factor’s Act—to meet the cases of those 
who have purchased goods or taken them by way of pledge from persons 
in possession of any documentary title to the goods, where the circum¬ 
stances axe not such as to raise a reasonable presumption that the person 
in possession of the document has no right to sell or to pledge the goods,” 

The refobt of the Select Committee upon the Bill contained the 
following (clause 17) explanation of s, 108 as it now* stands :— 

“ As to the question of title in the vendor, the original Bill provided 
that a bond fide purchase from the person in possession of goods should 
have the effect of passing the ownership, provided that the circumstances 
were not such as to raise a presumption that the vendor had no right 
to sell. The propriety of this provision was much discussed, and its 
probable result in facilitating the disposal of stolen property strongly 
insisted upon. When property has been stolen from its rightful owner, 
and has found its way into the hands of an innocent purchaser, it is a mere 
question of expediency which of the two shall bear the loss of the transac¬ 
tion* It is difpeult to lay down any general rule, grounded on 
equitable consideration, because the blame, if any, in the transaction, 
may quite as easily attach to one party as to other. The owner may 
have used every reasonable precaution, and the purchaser have been 
grossly negligent, or the purchaser may have been cautious and the 
owner negligent. After much consideration we have resolved on aban¬ 
doning the principle laid down in s. 75 of the original Bill, and have. 
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provided for the subject in s. 108 of the draft now submitted. We 
propose that the seller shall be unable to give a better title to goods 
than he has himself, except in the following cases, namely 

“ (1) When the seller is, by the consent of the owner, in possession 
of a dock-warrant or other document showing title to goods 
sold. 

“.(2) When the seller is one of several joint owners of goods sold, 
and in possession of the goods by permission of the other 
joint owners. 

“ (3) When the seller has obtained possession of the goods under 
u voidable contract, and the contract has not been avoided 
oefore the sale; provided that the circumstances which 
render the contract voidable do not amount to an offence. 

“ In eafh of the above cases it is necessary that the purchaser should 
have acted in good faith, and that the circumstances should not have 
been such as to give him reasonable ground to suspect that the seller 
had a riglit to sell.” 

Principle of section, —The following words of Lord Cairns, L. C-, 
omitting the passage in [ ], may serve as a paraphrase of s. 108 :— 

“ ifow, with regard to the title to personal property the settled 
and well-known rules of law may, 1 take it, be thus expressed : by the 
law of our country, the purchaser of a chattel takes th,e chattel, as a 
general rule, subject to what may turn out to be certain infirmities in the 
title. If he purchases the chattel [in market overt, 1 he obtains a title 
which is good against all the world, but if he does not purchase the chattel 
in market overt], and if it turns out that the chattel has been found 
by the person who professed to sell it, the purchaser will not obtain a 
title good as against the real owner. If it turns out that the chattel 
has been stolen by the person who has professed to sell it, the purchaser 
will not obtain a title. If it turns out that the chattel has come into the 
hands df the person who professed to sell it, by a de facto contract, tkurt 
is to say, a contract which has purported to pass the property to hi#* 
from the owner of the property, there the purchaser will obtain a good 
title, even although afterwards it should appear that there were qxrnm* 
stances connected with the contract which would enable tbe original 
owner of the goods to reduce it, and to set it aside, because these 
circumstances so enabling the original owner of the goods, or of the chattel, 
to reduce the contract and to set it aside, will not he allowed to interfere 

1 See the Sale of Goods Act, 1893 out in the comment. 

(56 & 57 Viet., c. 71), s. 22, which is set 
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with, a title for valuable consideration obtained by some third party 
during the interval while the contract remained unreduced.’’ 1 

Lord Herschell, in dealing with a similar case, expressed himself to 
the following effect: 2 <£ The general rule of the law is that when a 
person has obtained the property of another from one who is dealing 
with it without the authority of the true owner, no title is acquired as 
against, that owner, even though full value be given, and the property 
be taken in the belief that an unquestionable title thereto is being obtained, 
unless the person taking it can show r that the true owner has so acted 
as to mislead him into the belief that the person dealing with the property 
bad authority to do so. If this can be shown, a good title is acquired 
by personal estoppel against the true owner. There is an exception 
to the general rule, however, in the case of negotiable instruments. Any 
person in possession of these may convey a good title to them even when 
be is acting in fraud of the true owner, and although such owner has done 
nothing tending to mislead the person taking them.” 

The points involved in the three exceptions to s. 108 respectively 
will appear from the following tabular statement: * 3 


2.- 


The seller. 

-Any person who is,— 

(а) in possession 

(i) of the goods, or 

(ii) of documents showing title to 

the goods,— 

(б) by the consent of 4 the owner— 

(c) even though he may have instruc¬ 
tions of the owner not to trans¬ 
fer. 

-One of several joint owners of goods; 

(a) who has sole possession of them,— 

(b) by the permission of the co-owners. 


The buyer. 

Any other person who,— 

(a) buys in good faith, 
and,— 

(b) under circum¬ 

stances which are 
not such as to 
raise a reasonable 
presumption that 
the person in 
possession of the 
goods or docu¬ 
ments has no 
right to sell, 5 


1 See comment. 

2 London Joint Stock Bank v. Simmons 
[1892], A. C., 201, 215, 221, 223. 

8 Tko exceptions generally refer to 
dealings where the seller is a person 
(a) who is not the real owner of goods 
but who appears to the world, or rather 
to those who deal with them, as owner, 
and (b) the buyer is one who deals with 
the seller on the faith of his apparent 
ownership ; cf. Fmntesy, Montis (1868), 
L R., 3 C. P., 268, 276. See also the 
London Joint Stock Bank v. Simmons 


[1892], A. C, 201, 215 per Lord Herschell, 

cited in the comment to this section. 

4 Consent in exception 1 must apparent¬ 
ly be free consent as defined in s. 14 ; 
exception 3 deals •vidth possession obtained 
under a voidable contract. Cf. footnote 
to the word “ induced ” in s. 237, below. 

5 If the possession is subject to any 
other restrictions beyond “instructions 
of the owner to the contrary,” the case 
is not covered by the exception : Green¬ 
wood v. Holquette (1873), 12 Beng. L. R., 
42. See comment. 
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The buyer. 

r a third person who buys 
them,— 

(a) before the contract 
is rescinded 

(b) in good faith,— 

(c) of the person in 
possession. 


The seller * 

3*—A person \vho,— 

(a) has obtained possession of goods,•>— 

(h) under a contract voidable at the 

option of the other party 
thereto, but the circumstances 
rendering the contract void¬ 
able not amounting to an 
offence committed by— 

(i) the person in possession, or by 

(ii) those whom he represents. 

Wide words of exception I., how restricted: Possession.— 

The words of exception I. are very wide, but the Courts in inter¬ 
preting it have put upon it various restrictions,—by which servants and 
hirers are held to be unable to sell property in their custody, so as to 
pass good title. These, restrictions have been brought about by,— 

(a) putting a special meaning upon the word ‘ possession 5 and,— 

(b) perhaps, by giving a wide meaning to the proviso that the 

circumstances must not be such as to raise suspicion. Thus, 
it has been held,— 

(i) that there must be some degree of negligence, or defect 
of precaution, imputable to the true owners: 1 

(ii) the possession of the seller under exception I. must be 
unqualified, not restricted otherwise than by the owner 
giving instructions to the person who has it ( e.g a factor’s 
^ or agent’s possession): 

(iii) it must not he for a particular limited purpose, 1 

(iv) the possession of a hirer, is a qualified possession and does 

not come within the exception, 2 

(v) still less the possession of a servant, 3 

(vi) nor of a person whose possession is entirely beyond the 

control of the owner of the goods, 4 

(vii) nor where the possession is for a specific pti&pose, and is 
determined bv the terms of the contract. 2 


1 S hanker v. Mokanlal (1887), 11 

Bom., 704, Westy J. This would fall 
presumably under (b) above. The refer¬ 
ence to Savigny on Possession is mis¬ 
printed (s. 23 instead of a. 25). 

2 Greenwood v. Holyuelle (1873), 12 

Beng. L. K-, 42, 46. 


3 ffiddomoye v. Sitaram (1878), 4 Cal., 
407. 

4 LcQeyt v. Harvey (1884), 8 Bom., 
501, 509 ; purporting to follow Green - 
3 mod's case 12 Beng. L. R., 42, sed qmere : 
the decision in the Bengal case was that 
the possession must he unqualified, the 
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These decisions do not seem to be quite consistent with each other, 
though perhaps the sentiment underlying West, J.’s dictum * 1 seems to 
have influenced the other decisions, and there has been an effort to 
ueek some justification, in the words of the section itself, for restrict¬ 
ing the meaning to be given to them. 2 The object of the Courts being 
to restrict the operation of the. exceptions to s, 108, the English 
decisions have been of great assistance, inasmuch as the English law is 
much narrower than the Indian. E.g., in England under the Factors 
Act, 1889, s. 2, only a “ mercantile agent” can pass good title, and 
he can do so only if he is acting in the ordinary course of business. 
An exception recognised in England, does not find any place in the 
Indian Contract Act in favour of sales in market overt. 3 

Good Faith: Enquiry. .Besides the notion of possession, there 

is another expression which recurs in all these exceptions—good faith. 
The Geneial Clauses Act X. of 1897 does not directly apply, as that Act 
is operative only in regard to Acts made after the 11th March, 1897. 
The definition in the General Clauses Act, s. 3 clause (20), is as follows : 

“ a thing shall be deemed to be 1 done in good faith ’ where it is in * 
fact done honestly whether it is done negligently or not.” This is a 
reproduction of the definition in the Sale of Goods Act, 1893 (56 & 57 
Viet., c. 71), 62 (2),—■“ but differs from the Indian Penal Code, s. 52, 

which provides that nothing is said to be done or believed in good faith 
which is done or believed without due care and attention.” 

Probably the Courts would follow Lord Blackburn’s judgment 4 the 
effect of which has been thus summarised: “ You will be justified in find¬ 
ing that there was notice, or an absence of good faith, if you find anything 
to shew that the person taking the security made no inquiries about it, 
or where it came from, because he feared the answer which he might 
get, and feared that he might get an answer which shewed that something 
was wrong.” 5 


(56 & 57 Viet., c. 71), s. 22, which is set 
out in the comment. The rule of market 
overt wan discussed recently in England 
by Scrntton. J. (now L. J.j, Clayton v. 
Le Rayet Fils [1911], 2 K. R, 1031, 
1039—1045. The judgment was reversed 
on another point. 

1 Jones v. Cordon (1877), 2 App. Cas., 
616, 628—629. 

5 WhUehom v. Davison [1911], 1 K. B., 
461, 478 (jr>er Vaughan Williams, L. J.). 


Bombay decision is that it must not be 
entirely beyond the control of the 
owner. 

1 Shanker v. Mohantal (1887), 11 Bom., 

704. 

2 The case of Frarnji v. Macpreyor 
(1902), Punj. Rec. No. 27, gives a liberal 
effect to exception 1 and lias been bluntly 
characterised as too absurd for discus* 
sion: Pollock and MulJa on the Indian 
Contract Act, p. 427. 

3 In the Sale of Goods Act, 1893 
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Carelessness enabling fraud.—The transferee does not acquire a 
better title than the transferor, unless the real owner has induced the 
transferee to believe that the transferor is full owner. The proposition 
that “ any person who has enabled another by any means to commit a 
fraud must be the person to suffer when two innocent persons are in 
question ” 1 is not quite accurate unless the “ enabling ’ consists of a 
neglect of some duty owed to the transferee or to the world. 2 

Factors’ Act, 1842, 5 & 6 vicfc., c. 39.—Sections 108 and 178, 

though they very possibly extend, at least cover the same ground as, the 
provisions of the Indian Act No. XX. of 1844, which, with cei tain 
modifications, made the provisions of the English Factors Act, 1842, 
applicable to British India. 3 

English law.—In the Sales of Goods Act, 1893 (56 & 57 \ ict., c. 71),., 
ss. 21—26 are grouped together under a common heading and deal, in 
addition to the matters dealt with by the Indian Act, with the re-vesting 
of property in stolen goods, on conviction of the offender, and with the 
effect of writs of execution. The sections are to the following effect 

“21. (1) Subject to the provisions of this Act, where goods are 

sold by a person w ho is not the owner thereof, and who does not sell them 
under the authority or with the consent of the owner, the buyer acquires 
no better title to the goods than the seller had, unless the owner of the goods 
is by his conduct precluded from denying the seller s authority to sell. 

“ (2) Provided also that nothing in this Act shall affect 

“ (<t) the provisions of the Factors Acts, or any enactment enabling 
the apparent owner of goods to dispose of them as if he were 
the true owmer thereof; 

“(6) the validity of any contract of sale under any special common 
law or statutory power of sale, or under the order of a court 
of competent jurisdiction.” 

“ 22. (1) Where goods are sold in market overt, according to the 

usage of the market, the buyer acquires a good title to the goods, provided 
he buys them in good faith and without notice of any defect or want 
of title on the part of the seller. 


1 Cf. Lickbarrow v. Mason (1787), 
L. T. R., 63 (per Ashurst, J.), and the 
dictum of Savage, C. J., quoted by Lord 
Halsbury in Henderson v. WiUuwn 
[1895], I Q. B., 521. 

2 Farquharson v. King [1902], A. C., 

325, 332,335 (unbusiness-like way of 


conducting business is not enough to 
attract the principle: per Lord Mac- 
naghten at p. 335). But the purchaser 
has to act with caution : Colonial Bank 
v. Cady (1890), 15 App. Cas., 2bi. 

3 Ramdas Vithaldm v. Amercharui 
do Co, (1010), 40 Bom., 030, 634 (r. c.). 
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“ (2) Nothing in this section shall effect the law relating to the sale 

of horses. 

“ (3) The provisions of this section do not apply to Scotland. 

“ 23. When the seller of goods has a voidable title thereto, but his 
title has $ot been avoided at the time of the sale, the buyer acquires a 
good title to the goods, provided he buys them in good faith and without 
notice of the seller’s defect of title. 

tL 24. (1) Where goods have been stolen and the offender is prose¬ 

cuted to conviction, the property in the goods so stolen revests in the 
person who was the owner of the goods, or his personal representative 
notwithstanding any intermediate dealing with them, whether by sale 
in market overt, or otherwise. 

“ (2) Notwithstanding any enactment to the contrary, where goods 
have been obtained by fraud or other wrongful means not amounting to 
larceny, the property in such goods shall not revest in the person vvho was 
the owner of the goods, or his personal representative, by reason only 
of the conviction of the offender. 

“ (3) The provisions of this section do not apply to Scotland. 

“ 25. (1) Where a person, having sold goods, continues or is in 

possession of the goods, or of the documents of title to the goods the 
delivery or transfer by that person, or by a mercantile agent acting for 
him, of the goods or documents of title under any sale, pledge, or other 
disposition thereof, to any person receiving the same in good faith and 
Without notice of the previous sale, shall have the same effect as if the 
person making the delivery or transfer were expressly authorised by the 
owner of the goods to make the same. 

“(2) Where a person, having bought or agreed to buy goods, obtains* 
with the consent of the seller, possession of the goods or the documents 
of title to the goods, the delivery or transfer by that person, or by a mer¬ 
cantile agent acting for him, of the goods or documents of title, under 
•any sale, pledge, or other disposition thereof, to any person receiving 
the same in good faith, and without notice of any lien or other right of the 
original seller in respect of the goods, shall have the same effect as if the 
person making the delivery or transfer w ere a mercantile agent in possession 
of the goods or documents of title with the consent of the owner. 

“ (3) In this section the term 4 mercantile agent 9 has the same 
meaning as in the Factors Acts. 

44 26. (1) A writ of fieri facias or other writ of execution against 

goods shall bind the property in the goods of the execution debtor as 
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from the time when the writ is delivered to the sheriff to be executed » 
and for the better manifestation of such time, it shall be the duty of the 
sheriff, without fee, upon the receipt of any such writ to endorse upon 
the back thereof the hour, day, month, and year when he received the 
same : 

* 

“ Provided that no such writ shall prejudice the title to such goods 
acquired by any person in good faith and for valuable consideration, 
unless such person bad at the time when he acquired his title notice 
that such writ or any other writ by virtue of which the goods of the 
execution debtor might be seized or attached had been delivered 
to and remained unexecuted in the hands of the sheriff. 

“(2) In this section the term ‘sheriff; includes any officer charged 
with the enforcement of a writ of execution. 

“ (3) The provisions of this section do not apply to Scotland.” 


Warranty . 1 


109. If the buyer, or any person claiming under 
him, is, by reason of the invalidity of the 
bibtyfor bndues" <!f seller’s title, deprived of the thing sold, 
the seller is responsible to the buyer, or 
the person claiming under him, for loss caused thereby, 
unless a contrary intention 2 appears by the contract. 3 

Sik Henry S. Maine , 4 in enumerating the points on which the 
Indian Contract Act differs from the English law 7 , quoted the following 
remarks of the Commissi oners which seem to have reference to the present 
section 

15. “ It would seem that by the English Law 7 if a buyer, or any 

person claiming under him, is by reason of the invalidity of t he seller s 
title deprived of the thing sold, he cannot claim compensation from the 


1 See comment to s. 109 for definitions 
of Warranty and for a summary of tho 
contents of sa. 109—118. See also 
Wallis v. Pratt [1910], 2 K. B., 1003, 
1012 cited at length in the comment to 
-s. 118 below. 

2 Ejj., as regards sales in execution 

of decrees : Dorab Ali v. Executors of 

Khajah Moheeooddin (1878), 3 Cal., 800. 


3 Cf. Sale of Goods Act, 1893 (50 & 
57 Viet., c. 71), s. 12 which is set out 
in the comment: Framji v. Hormusji 
(1877), 2 Bom., 258, 263- For similar 
provisions see tho Transfer of Property 
Act, s. 55(1 )(p), s. 55(2). 

4 See pp. 3—9, above, for the full state¬ 
ment of Sir H. S. Maine. 
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seller for loss thereby caused. We propose that in such cases the seller 
shall be responsible, unless a contrary intention appears by the agreement.” 
But see the extract from the report of the Select Committee on the Bill 
given in the comment to s. 108, above. 

Definitions of warranty. —The term “ warranty ” is not defined 
in the Act, and it must, consequently, be understood in its ordinary sense : 
its legal effect is given in ss. 109, 117, and 118. Warranty is defined in 
Webster’s Dictionary as “ a collateral agreement or engagement that a 
certain fact regarding the subject of a contract is or shall be as is expressly 
or impliedly declared or promised to be.” Lord Abinger in a frequently- 
quoted judgment said, “ A warranty is an express or implied statement 
of something which the party undertakes shall be part of the contract; 
and though a part of the contract yet collateral to the express object of 
it.” 1 In the Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), s. 62 (1), it is 
defined as “ an agreement with reference to goods which are the subject of 
a contract of sale, but collateral to the main purpose of such contract the 
breach of which gives rise to a claim for damages but not to a right to 
reject the goods and treat the contract as repudiated.” See also the 
extract from the judgment of Lord Moulton set out in the comment to 
s. 118, below. 2 3 

Hence, it may be said that a warranty is a collateral agreement, as 
distinguished from the main substance of the contract itself. Breach 
of the latter amounts to an entire non-compliance with the contracts 
Such a term of the contract (breach of which is equivalent to a non- 
compliance with the substance of the contract) is called a condition 
in England (of. ss. 31—36 above). 

The special senses in which the term u warranty ” is used in contracts 
of Marine Insurance are referred to later in the present comment. 

English law, Sale of Goods Act.— The definitions and rules 
contained in the Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), ss. 11, 
12, and 13 (which are set out below) may be compared. 


1 Chanter v. Hopkins (1838), 4 M. & 
W., 399, 404. 

2 Wallis v. Pratt [1910] 2 K. B., 
1003 [1911]; A. C. 394. 

3 C hauler v. Hopkins (1838), 4 M. & 
W., 399, where the following instances 
of non-compliance is given : (a) if a man 
offers to buy peas of another, and he 
sends him beans, he does not perform 
his contract, but that is not a warranty — 


it is non-performance of the contract. 
Generalising with reference to the sale 
of goods,—it is a non-performance of the 
contract if the buyer can say these are 
not the goods you sold me. It is some¬ 
thing less than that if the buyer can 
only say: “these are no doubt the 
goods I agreed to buy, but they are 
different from what you led me to believe,, 
or I was entitled to expect/’ 
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“ 11. (1) In England or Ireland — 

“ (a) where a contract of sale is subject to any condition to be fulfilled 
by the seller, the buyer may waive the condition, or may 
elect to treat the breach of such condition as a breach of 
warranty, and not as a ground for treating the contract as 
repudiated: 

“ ( b ) whether a stipulation in a contract of sale is a condition, the 
breach of which may give rise to a right to treat the contract 
as repudiated, or a warranty, the breach of which may give 
rise to a claim for damages, but not to a right to reject the 
goods and treat the contract as repudiated, depends in each 
case on the construction of the contract. A stipulation 
may be a condition, though called a warranty in the contract: 

u (c) where a contract of sale is not severable, and the buyer has 
accepted the goods, or part thereof, or where the contract 
is for specific goods, the property in which has passed to 
the buyer, the breach of any condition to be fulfilled by the 
seller can only be treated as a breach of warranty, and 
not as a ground for rejecting the goods and treating the 
contract as repudiated, unless there be a term of the contract, 
express or implied, to that effect. , 

“(2) In Scotland, failure by the seller to perform any material part 
of a contract of sale is a breach of contract, which entitles the buyer 
either within a reasonable time after delivery to reject the goods and 
treat the contract as repudiated, or to retain the goods and treat the 
failure to perform such material part as a breach which may give rise 
to a claim for compensation or damages. 

“(3) Nothing in this section shall affect the case of any condition 
or warranty, fulfilment of which is excused by law by reason of impossi¬ 
bility or otherwise/ 3 

u 12. In a contract of sale, unless the circumstances of the contract 
are such as to show a different intention, there is— 

t( (1) an implied condition on the part of the seller that, in the case 
of a sale, he has a right to sell the goods, and that, in the case 
of an agreement to sell, he will have a right to sell the goods 
at the time when the property is to pass: 

“ (2) an implied warranty that the buyer shall have and enjoy quiet 
possession of the goods : 

«(3) an implied warranty that the goods shall be free from any charge 
or encumbrance in favour of any third party, not delcared. 
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or known to the buyer before or at the time when the contract 
is made.” 

13. A\ here there is a contract for the sale of goods by description 
'■here is an implied condition that the goods shall correspond with the 
description ; and if the sale be by sample, as well as by description, it is 
not, sufficient that the bulk of the goods corresponds with the sample 
if the goods do not also correspond with the description.” 

The following brief survey of ss. 109—118 will explain the meaning 
of warranty in the Act, and, it is hoped, be found generally useful. 


Section . 


111 

112 

m 


115 


116 


The subject of 
sale. 


109 Goods,- 


Provisions,— 

Goods sold by 
sample, — 


Goods sold as 
being of a 
certain deno- 
m i n a tion, 1 — 
although the. 
buyer may 
have bought 
them,— 

(а) by sample., 

or 

(б) after in¬ 

spection of 
the bulk,— 

Goods ordered 
for a specified 
purpose for 
which goods 
of the denom¬ 
ination men¬ 
tioned in the 
order are 

usually sold. 


Warm n fy implied 
by law. 

that the seller has 
a valid title to the 
goods sold, 

that they are sound. 

that the bulk is 
equal in quality 
to the sample. 

that they are such 
good i as are com¬ 
mercially known 
by that denomina¬ 
tion—unless speci¬ 
fically stated that 
the goods are not 
so warranted that, 
the goods snppl ed 
are lit for th- 
purpose. 


Results of bremh of warranty . 

(1) If the buyer is 

deprived of the 
thing sold, by 
reason of the the seller is 
in validity of r e s ponsible 
the seller’s to the buyer 
title (s. 109),— for the loss 
c used 

(2) If the article sold the breach 

was (a) specific of th' 

and (6) it, has warranty, 
been delivered 
and accepted (s. 

117),— 

(3) If the goods were not ascer¬ 

tained, or not in existence,— 
the buyer may on breach of 
warranty,— 

(i) accent the goods 
and give notice! 
within reason¬ 
able time after 
dis covering 
the breach, or 


(ii) refuse to accept 
the goods, or } 

(in) k ep the goods 
for examina¬ 
tion and trial, 
without acts of 
ownership, and 
then refuse 
(s. 118) and 


the buyer i» 
entitled to 
comp on Ra¬ 
tion from 
the seller for 
any* loss 
caused by 
the breach. 


Warranty not implied. 

-Article of well- No implied warranty of itfi fitness for any particular 
known ascer- purpose, 
tained kind 


Article 
under a 
crlption 


sold No implied warranty that t an article answering the 
des- description under which it is sold has no latent 
defect. 


1 Cf. Merchandise Marks Act IV, of 1889, s. 17. 
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It will be observed that as. 109-—1 IS deal with implied warranties 
alone. An express warranty is a term of the contract, 1 and it is enforced 
in accordance with the first six chapters of the Act. 

Difference between condition and warranty.— The question 
whether a particular express term of the contract is a condition or merely 
a warranty, “ depends in each case on the construction of the contract. 2 
A stipulation may be a condition, though called a warranty in the contract.” 
A condition and warranty agree in this that both have to be performed 
by the promisor: the distinction between them (when it is observed) 
consists in the remedy available to the promisee : in the case of a breach 
of warranty the contract cannot be repudiated, but it can be repudiated 
on breach of a condition. This distinction of terminology however is 
not. observed in the Indian Contract Act,—which avoids the use of the 
term * condition , 7 and permits under s. 118 a repudiation of a contract 
even in cases of what are styled as breaches of warranty [and of. s. 113, 
illustration (6)]. 

Remedies for breach of warranty.— The remedies available in 
cases of breaches of warranty require more detailed consideration. 
Express warranties may be of the most varied kinds, and, it is conceived, 
that (possibly, on occasions, subject to s. 74 as to penalties) the parties 
may provide for any result from the breach of any particular warranty. 
They may certainly by agreement confer upon the buyer the right to 
repudiate the contract, and refuse delivery on breach of any specified 
express warranty. The Act deals only with implied warranties. (The 
English law materially differs ; it has been usefully summarised by Mellor, 
J., in «Jones v. Lush 3 under five heads. See also the sections of the 
Sale of Goods Act, cited above.) 

The law contained in ss. 109—118 as to remedies may be 
analysed under two main heads : (A) The 5 warranties implied by law 
(ss. 109—114) ; (B) The remedies available for breach of the warranties. 
Different, remedies are available in the case of the different classes of 
goods mentioned in ss. 117, 118; and it will be uecessary to consider 
the classification adopted in regard to the goods that may be the subject 
of sale. 

1 l£,g., that the goods shall be manu- comment above, is based on Greaves v. 
factured in a particular place: Bombay Begy (1854), 0 Exch- 709; Behn v. 
United Merchants Co. v. Doolntram Burnetts (1803), 3 B. <fe S., 751; Woolfe v. 
(1887), 12 Bom., 50. Horne (1877), 2 Q. B. D., 355, 300, 361. 

a The Sale of Goods Act, L893 (56 &57 » (1808), L. R„ 3 Q. B., 197. 

Viet.* c. 71), s. 41 (1) (b), set out in the 
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Hence the subject may be conveniently analysed under the following 
three heads:— 

L The warranties implied by law— 

(1) as to goodness of title (s* 109); 

2) as to soundness of provisions (s. 111) - ; 

(3) as to equality in quality to sample : (s. 112) ; 

(4) as to correspondence to denomination under which sold: 

(s. 113) ; 

(5) as to fitness for purpose for which ordered (s. 114). 

II. Classification of the goods, with reference to the remedies,— 

(1) specific articles which have been delivered and accepted 

(s. 117); 

(2) goods not ascertained (s. 118) ; 

(3) goods not in existence (s. 118). 

With reference to this classification of goods two observations 
may be made :— 

(a) specific articles that have not " been accepted are not 

dealt with. This point will be considered below 
in this comment, and has reference to ss, 115, 
116, below. 

(b) it may be questioned, whether there are any goods 

that do not fall under any of the 3 heads (i.e., such 
as are ascertained and yet not specific) or whether 
they are for the purposes of the Act specific as 
soon as they are ascertained. See comment to 
s. 117, below. 

III. Coming to the remedies themselves they are to demand 

compensation after— 

(1) allowing the contract to subsist (i.e., accepting the goods 

when delivered); 

(2) repudiating the contract (i.e., refusing to accept the goods 

when tendered) ; 

(3) accepting provisionally (i.e., not repudiating the contract 

at once, but taking the goods for trial and examination, 
reserving the right to repudiate). 

A complete examination of the provisions of the Act would require 
a seriatim application of each sub-head to each of the others, viz., an 
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examination of 45 hypothetical cases. This is unnecessary, but so far 
as necessary, the points involved will be considered under the various 
sections. 

Remedy when specific articles sold.— With regard to specific 

articles 1 sold, which have not been delivered and accepted, the ownership 
of the goods must be taken to have passed, and it would seem that in 
such a case the only remedy available to the buyer is to claim damages. 2 
He may, of course, avoid the whole contract if his consent to it has not 
been free (see as. 14—19, above). But, so long as the contract subsists, 
he cannot say : “ I will not accept delivery of this article, as it is not the 
article I bought, 5 ’—for he bought the very article, which was corporeally 
present and physically identified by him. All he can say is : 44 True I 
have purchased this very article, but the seller made me purchase it 
on an implied or express warranty as a term of the contract; and that 
warranty having been broken, I ain entitled to compensation. When 
however he has not precluded himself by identifying the article, he has 
purchased, he may successfully set up that the article tendered to him 
was not the article he actually purchased. 

Warranty in Marine Insurance .— 14 The term 4 warranty,’ ” said 
Maclean, C. J. 3 11 as used in Policies of Marine Insurance is used to denote 
two different kinds of conditions— first, it is used to denote a condition 
to be performed by the assured, and secondly , it is used to denote an 
“exception from or limitation on the general words of the policy. 

“ In the first case the warranties are conditions precedent to the policy 
—some of such conditions being precedent to the effectual making of the 
policy, others presuppose the contract made, but are precedent to the 
accrual of a right to sue thereon, others declare the events in which all 
rights under the contract are forfeited, others deal with the mode of 
settling dispute, and others limit the period of bringing a claim. But 
in all cases, whether the conditions be material to the risk or not, they 
must, unless waived, be fulfilled with the most scrupulous exactness, and 
if they be not so fulfilled, there is a breach of an express stipulation which 
is one of the essential terms of the contract, and the insurer is discharged 
from liability as from the date of the breach of warranty : see Pawson 
v. Watson* and Arnould on Marine Insurance, 7th edition, page~617. 

1 See the deposition of * 4 Specific 2 K. B., 1003, 1011; which is cited at 

Articles in the Sale of Goods Act, s. 02 length iu the comment to s. 118, below, 

cited in the comment to s. 117, below. 3 South British Fire and Marine 

3 Cf. Shoshi v. Nolo (1878), 4 Cal., Insurance Co. v. Brojo Nath iShaha 

801. See also the judgment of Fletcher (1909), 36 Cal., 516, 531. 

Moulton, L. J., in Wallis v. Pratt [1910], 4 (1778), 2 Cowp., 785. 
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“ Performance of a warranty in a Marine Policy is nob a stipulation 
for the breach of which an action lies, but a condition precedent to the 
liability of the underwriter : Arnould, page 731.” 1 


Establishment of 
implied warranty of 
goodness or quality. 


110. An implied warranty of goodness 
or quality may be established by the custom 
of any particular trade. 


COMMENT. 

Analogous law —The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71) r 
s. 14(3) is as follows : “ an implied warranty or condition as to quality 
or fitness for a particular purpose may be annexed by the usage of trade/" 
The expressions “ usage ” and “ custom *■* are not synonymous, but are 
frequently used as such by the best authors. 2 

An illustration of s. 110 is furnished by Jones v. Botvden 3 
where it was held that there was a breach of an implied warranty of the 
quality of certain drugs, under the following circumstances. It was 
proved that if the drugs were sea-damaged, it was customary to state 
the fact: hence freedom from sea-damage was held to be implied as 
a warranty by custom; fair samples had been shown to the buyer, 
but sea-damage could not be detected by examination. 


Warranty of 
soundness : implied 
on sale of provisions. 


111. On the sale of provisions, there is 
an implied warranty that they are sound. 


COMMENT. 


Effect of the warranty.—There being a warranty that the 
provisions are sound, the seller’s liability is, apparently, not affected by the 
fact that he may have taken the utmost precautions, and the defect was 
not discoverable at the time of the sale, eg., if milk is sold with typhoid 
germs in it, the seller is liable, though the germs could only have been 
detected by prolonged bacteriological investigation. 4 See however s. 116, 
below. The decision in the case referred to 4 is based upon the Sale of 
Goods Act, 1893 (56 & 57 Viet., c. 71), s. 14, which is as follows :— 

“ 14. Subject to the provisions of this Act and of any statute in 
that behalf, there is no implied warranty of condition as to the quality 


1 See footnote 3 on p. 383. 

2 Of. Tyabji, Muhammadan Law, 
comment to s. 10, towards the end. 


3 (1813), 4 Taunt., 847. 

4 Frost v. Aylesbury Dairy Co „ [1905],. 
1 K. B., 008. 
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or fitness for any particular purpose of goods supplied under a contract 
of sale, except as follows 

“(1) Where the buyer, expressly or by implication makes known to 
the seller the .particular purpose for which the goods are 
required, so as to show that the buyer relies on the seller's 
skill or judgment, and the goods are of a description which it 
is in the course of the seller's business to supply (whether he 
be the manufacturer or not), there is an implied condition 
that the goods shall be reasonably fit for such purpose : 

<c Provided that in the case of a contract for the sale of a specified 
article under its patient or other trade name, there is no 
implied condition as to its fitness for any particular purpose : 

tc (2) Where goods are bought by description from a seller who deals 
in goods of that description (whether he be the manufacturer 
or not), there is an implied condition that the goods shall be 
of merchantable quality : 

“ Provided that if the buyer has examined the goods, there shall be 
no implied condition as regards defects which such examination 
ought to have revealed: 

ee (3) An implied warranty or condition as to quality or fitness for a 
particular purpose may be annexed by the usage of trade. 

“ (4) An express warranty or condition does not negative a warranty 
or condition implied by this Act unless inconsistent therewith.” 

See also ss. 49—54 of the same Act, which are set out in the commeut 
to s. 123, below. 

112. On 1 the sale of goods by sample, 2 

Warranty of bulk . .* 

implied on sate of there is an implied warranty that the h ulk- 
is equal in quality to the sample. 

COMMENT. 


goods by sample. 


English law. — The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
s. 15(1) explains sale by sample as follows :—(1) A contract of sale is a 
contract for sale by sample, where there is a term in the contract, 
express or implied, to that effect. 

Sub-section (2) provides that (a) “ in the case of a sale by sample 
there is an implied condition that the bulk shall correspond with the 


1 See s. 118, below. 

2 As to a ease of mistake in sample 

T, 10 A 


see footnote to s. 20, above. 


25 
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sample in quality.” Two other implied conditions are mentioned in 
the same sub-section : (b) 44 that the buyer shall have a reasonable 
opportunity of comparing the bulk with the sample ; ” (c) u that the 
goods shall be free from any defect rendering them unmerchantable, 
which would not be apparent on reasonable examination of the sample.” 

4 * The office of a sample/’ said Lord Macnaghten, 1 “ is to present 
to the eye the real meaning and intention of the parties with regard 
to the subject-matter of the contract, which, owing to the imperfection 
of language, it may be difficult or impossible to express in words.” And 
Willes, J., said : 44 The object and use of either inspection of bulk or sample 
alike are to give information, disclosing directly through the senses what 
any amount of circumlocution might fail to express.” 2 

In some cases, it would appear, the buyer is entitled to have goods 
not only “ equal in quality to the sample,” but superior to it. This 
seems to be implied in clause (c) of the last paragraph of s. 15 cited 
above : for the sample itself may be unmerchantable by reason of a 
defect not apparent on reasonable examination : in such a case the 
sample itself was in breach of the general warranty that the goods are 
merchantable, and the buyer is in no worse position by inspect¬ 
ing only a sample of the goods than he would have been in, if he had 
inspected the bulk of the goods,—the more so as the seller himself makes 
the sample. 3 Cf. ss. 113 and 114, below, and comment thereon. * See 
also the case 4 cited in the comment to s. Ill, above. 

See the tabular analysis of ss. 108—118 in the comment to s. 109, 
above. Where the goods are sold by sample, it is clear bhat at the time 
of the contract the goods are not ascertained, hence the remedies for 
breach of the contract are contained in s, 118, below. 

113. Where goods are sold as being of a certain 
Warranty implied denomination, there is an implied warranty 

a^being of ascertain tliat tlie ) r are such goods as are commercially 
denomination. known by that denomination, 5 although 


1 Drummond v. Van Ingpen (1887), 
12 App. Cas., 284, 296-297. 

2 Mody v. Gregson (1868), L. R., 4 
Ex., 49, 53. 

3 Mody v. Gregson (1868), L. R., 4 
Ex., 49, 57 (per Willes, J.); Drummond 
v. Van Ingpen (1887), 12 App. Caa., 284, 
293, 294 (per Lord Hersohall). 

4 Frost v. Aylesbury Dairy Co., [1906]. 

1 K. B., 608 


6 Or, aa Lord Ellenborough said, in 
Gardiner v. Gray (1815), 4 Camp., 144, 
the purchaser has a right to expect a 
saleable article, answering the descrip¬ 
tion in the contract,.the intention 

of both parties must be taken to bo 
that it shall be saleable in the market 
under the denomination mentioned in the 
contract.” Cf. Soshi v. Nobo (1878), 
4 Cal., 801, 805. 
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the buyer may have bought them by sample, or after 
inspection of the bulk. 1 

Explanation. —But if the contract specifically states 
that the goods, though sold as of a certain denomination, 
are not warranted to be of that denomination, there is no 
implied warranty. 

Illustrations. 

(а) A, at Calcutta, sells to B twelve bags of “ waste silk,” then on its way 
from Murshedabad to Calcutta, There is an implied warranty by A that the 
silk shall be such as is known in the market under the denomination of “ waste 
silk.” 2 3 

(б) A buys, by sample and after having inspected the bulk, 100 bales of 
“ Fair Bengal ”® cotton. The cotton proves not to be such aa is known in the 
market as “ Fair Bengal ” : there is a breach of warranty. 4 

It will be noticed by reference to ss. 117 and 118, below, and by the 
analysis of ss. 109-—118 in the comment to s. 109, above, that the remedy 
.on a breach of warranty depends upon whether the goods consist of 
specific or unascertained article sold. But whether they are (1) specific, 
or (2) unascertained, or (3) sold by sample,—if they are sold as being 
of a certain denomination, the warranty referred to in this section is 
implied. Compare the Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
s. 53, which is set out in the comment to s. 123, below. 

114. Where goods have been ordered for a specified 
purpose, 5 for which goods of the denomi- 

' Warranty where 7 . 

goods ordered fora nation 6 mentioned m the order are usually 

specified purpose. n . . .. . , . 

sold, there is an implied warranty by the 
seller that the goods supplied are fit 7 for that purpose. 8 


1 See- the Sale of Goods Act, 1893 
(66 & 57, Viet., c. 71), s. 15(2) which is 
set out in the comment. 

2 This is based on Gardiner v. Gray 
(1815)., 4 Camp., 144. 

3 Oxalic acid in Josling v. Kingsford 
(1863), 13 C. B. (n. s.), 447. It was held 
to be correct to direct the jury, that there 
being no evidence of a warranty, the 
question was whether the article delivered 
came under the denomination of oxalic 
acid in commercial language. See the 
comment to s. 109, above. 

4 (k Soehi v. Nobo (1878), 4 Cal., 801, 
.805. 

5 And this may appear from the terms 


of the order; e.r/., when milk is purchased 
it may bo inferred that it is for con¬ 
sumption : Frost v. Aylesbury [1905], 
1 K. B., 608, 612. So with a “ hot water 
bottle: ” Preist v. Last [1903], 21. B., 
148. See, however, comment to s. 116, 
below. 

* See comment. 

7 Or, as it was said in Gray v. Cox , 
(1825), 4VB. & C., 108—that it is f reason¬ 
ably fit and proper for such purpose; ” 
Laing v. Widgeon (1815), 6 Taunt., 108. 
In Obeli v. Smith (1815), 1 Stark, 108, it 
was laid down that the commodity must 
answer the purpose for which it is sold. 

[ 8 See s. 118, below. 
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Illustration . 

B orders of A, a copper manufacturer, copper for slioathing a vessel. A,, 
on this order, supplies copper. There ia an implied warranty that the copper 
is fit for sheathing a vessel. 1 2 

COMMENT. 

See the case of Frost v. Aylesbury Dairy Co? noted in the comment 
to s. Ill, above, which shows the absolute nature of these warranties. 
But see s. 116, below, and comment thereto. 

The denomination of the article may be of two kinds : 

(1) many goods have in themselves no special or peculiar efficacy 

for auy particular purpose, but are capable of general use, 
for a multitude of purposes ; (in case of such articles it is 
necessary to show that in the particular case it was sold 
with reference to a particular purpose) ; 

(2) in other cases the description of the goods by which they are 

sold, points to one particular purpose, and then the require¬ 
ment that the particular purpose for which the goods are 
purchased should be made known to the seller, is satisfied. 3 


115. 


Warranty on sale 
of article* of well- 
known ascertained 
kind. 


Upon the sale of an article of a well-known 
ascertained land, 4 there is no implied 
warranty of its fitness for any particular 
purpose. 


Illustration. 


B writes to A, the owner of a patent invention for cleaning cotton—*“ Send 
me your patent cotton-cleaning machine to clean the cotton at my factory.’* 
A sends the machine according to order. There is an implied warranty by A 
that it is the article known as A’s patent cotton-cleaning machine, but none 
that it is fit for the particular purpose of cleaning the cotton at B’s factory. 5 

COMMENT. 

For the distinction between ss. 114 and 115, see the comment to 
s. 114,, above, and Chanter v. Hopkins 6 on which the illustration to 


1 Jones v. Bright (1829), 5 Bing., 533 ; 
Macfarlane v. Taylor (1868), L. R., 
1 H. L. (Scotch), 245,251, per Lord Cairns. 

2 [1905], 1 K. B., 608. 

a Per Collins, M. R., in Preist v. Jjist 

[1003], 2 K. B., 148, 153, 154. 

* The Sale of Goods Act, 1893 (56 & 
57 Viot.» c. 71), a. 14 (1) (/) is in similar 
terms, but instead of “an article of a 
well-known ascertained kind,’* it contains 


the words “ a specified article under its 
patent or other trade name.’* The 
section is set out in the comment to 
s. Ill, above. 

* Chanter v. Hopkins (1838), 4 M. & 
M., 399. In Ollivant v. Bayley (1843), 5 
Q. B., 288, tho article consisted of a 
patent machine for printing in two colours, 
and Cresswell, J.’s charge to the jury 
brings out the point very clearly. 
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s. 115 seems to be based. There Parke, B., pointed out the difference 
between an order for (1) an undescribed and unascertained thing for a 
particular purpose, and (2) a particular thing, such as a deffped and 
well-known machine,—or in Lord Russell of Killowen, C. .f.’s words, 
“ steam ploughs, or any form of invention which has a known name 
and is bought and sold under its known name, patented or otherwise.” 1 

116. In the absence of fraud and of any express 

warranty of quality, the seller of an 
responsible for latent article which answers the description under 
which it was sold is not responsible for a 
latent defect 2 3 in it. 

Illustration. 

A sella to B a horse. It turns out that the horse had, at the time of the 
sale, a defect of which A was unaware. A is not responsible for this. > 

COMMENT. 

Latent defect.—A defect is presumably latent when it cannot be 
discovered 66 directly through the senses.” 2 

Section 116, and bs. Ill—114.—The question, whether or not s. 116 
controls ss. 111—114 above, cannot be said to be free from doubt, in view 
of the fact that s. 116 excepts only (a) cases where there is fraud, ( b) where 
there is an express warranty,—whereas ss. Ill—114 all refei in terms 
to implied warrantees. On the other hand, ss. Ill—114 are themselves 
couched in absolute terms, and are not expressed to be subject to s. 116,• 
Moreover, the decisions referred to in the comment to s. 112, above, 
indicate that warrantees implied by law, when they are of the kind referred 
to in ss. Ill—114, are given a liberal and extensive, rather than a restrict¬ 
ive, force. • Assuming that s. 116 does control the earlier sections referred 
to, it might still be arguable whether unsound provisions can be said 
to “answer the description under which they are sold.” 

117. Where a specific article 3 sold with a warranty 

, . . has been delivered 4 and accepted, and the 

breach of warranty, wairanty is broken, the sale is not thereby 


1 Gillespie v. Cheney [L89G], 2 Q. B., 

59, 64. 

3 Cf. comment to s. 112, above, and Frost 

v. Aylesbury Dairy Co. [1905], 1 K. B., 
608. Cf. also s. 17, illustration (a), above. 


article/’ 

4 Note that delivery is necessary for 
the operation of the section. Before 
the article has been delivered and 
accepted, the property may have passed. 


See comment aa t to “specific see ss. 78, et seq., above. 
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rendered voidable, but the buyer is entitled to compensation 
from the seller for loss caused by the breach of warranty. 1 

Illustration. 

A sells and delivers 2 to B a horse 3 warranted sound. The horse proves 
to have been unsound at the time of sale. The sale is not thereby rendered 
voidable, but B is entitled to compensation from A for loss caused by the 
imsoundness. 4 

COMMENT. 

This section should be read with as. 109 and 118. Section 118 
refers to goods not ascertained or not in existence; s. 117 refers to the 
sale of a specific article. The general effect of ss. 117 and 118 is 
considered and tabulated in the comment to s. 109 : the three cases in 
which the consequences of a breach of warranty, are provided for in the 
Act, will appear from the table. In connection with the remedy given 
to the buyer under this section see the comment to is. 118, below, under 
the heading “ remedies. 55 

Refusal to accept.—Though s. 117 provides that, after delivery 
and acceptance of a specific article, the buyer has no right to avoid the 
contract (i.e. r he cannot return the goods),—yet, in cases not covered 
by s. 118, he can, until delivery, refuse to accept the goods, and he would 
be justified in not accepting, if the goods are riot as contracted; see 
clause (2) of s. 38, above. 

Specific article and specific chattel.--Section 117 refers to a 
specific article , which expression is not defined in the Act. It is not quite 
clear whether goods, after they have been ascertained, become specific 
under the Act. 5 The term “ specific chattel,” is well known in English 
law, and “ specific article 55 seems to have been substituted for it in the 


1 Shashi Mohan Pal v. Nobo Krista 

(1876), 4 Cal, 801. 

3 See footnote 4 on p. 389. 

3 It has been pointed out that a 
horse is not commonly called an article 
by English-speaking people: but Lord 
Tenderdon in Street v. Blay (1831), 2 
B. & Aid., 456 (on which the illustration 
is based); speaks of specific chattel in 
considering the case of the horse. See 
the footnote to the word * ownership * in 
s. 118, below. 

4 /,e., if he is sued for the price, ho can¬ 
not refuse to pay offering at the same 
time to return the horse. But he may 
give evidence of the breach of warranty, 
for claiming a reduction of the price 

which he would be decreed to pay; 


Street v. Blay (1831), 2 B. & Ad., 456. 
Similarly, Soshi v. Nobo (1878), 4 Cal., 
801. 

6 The reason for this doubt appears 
from the tabular statement in the 
comment to s. 109: the Act speaks of 
(a) specific articles and (6) goods that are 
not ascertained or not in existence; 
apparently goods must fall under one 
or the other of these denominations. 
In Soshi v. Nobo (1878), 4 Cal., 801, 806 
a very able judge expressed the view that 
ss. 117, 118, except the last paragraph 
of s. 118, had no application to the facts 
of a case where rice having been sold 
with “ the implied warranty that the rice 
sold should l>e of a particular kind” 
(p. 802),—the rice tendered was not of 
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Act. * 1 The expression “specific goods” is thus defined in the Sale of 
Goods Act, 1893 (56 & 57 Viet., c. 71), s. 62 : “ ‘ Specific goods ’ mean 
goods identified and agreed upon at the time a contract for sale is made.” 
See also illustration (c) to s. 90, above, and the distinction made by Brett, 
L. J., between a specific thing and a thing that is not specific, cited in a 
footnote to the next paragraph of the present comment. 

Ascertaining, describing and identifying goods.—The follow¬ 
ing words of a learned author 2 3 deserve consideration: “Unascertained 
goods could have no description but what was given them by the 
contract, but in the case of a specific chattel there was also the physical 
identity of the article, which is either corporeally present in the sight of the 
buyer, or mentally identified by him. The question then arose whether 
the buyer bought simply the particular thing which he saw or identified, 
or whether he bought it only on condition that it conformed to the 
description given of it. A buyer may of course expressly stipulate 
that he bought only on such a condition; but where there was no such 
express term, his intention had to be discovered from the surrounding 
circumstances of the case; and as a general rule a contract for the sale 
of a specific article was a contract for that article as such.® Lhe 
property passed by the contract, and any superadded description was 
either a mere representation having no legal effect (except where it 
was fraudulent, or, being material, justified the buyer in repudiating the 
contract for misrepresentation),* or was at most a warranty or collateral 
engagement, entered into by the seller in consideration of the contract 
of sale, on breach of which he was liable in damages. The maxims 
governing such cases were Prcesmtia corporis tollit errorem nominis and 
Veritas nominis tollit errorem, demonstration's.” 2 

118. Where there has been a contract, with a warranty, 
for the sale of goods which, at the time of 
the contract, were not ascertained or not in 
existence, and the warranty is broken, the 
buyer may 


Right of buyer on 
breach of warranty 
in respect of goods 
not ascertained. 


that kind. The judgment on this point, 
gives no reasons, and it is difficult to 
ascertain the facts, or the ratio decidendi. 

1 See the illustration to s. 117, and the 
not© to the word horse. 

a Beniamin on Sale, 608-609 (5th Ed.). 

3 Citing Robertson v. Amazon (1881), 
7 Q. B. D., 598, 606, whore Brett, L. J., 
said : “ When there is a specific thing. 


there is no implied contract that it 
shall bo reasonably fit for the purpose 
for which it is hired, or is to be used. 
That is the great distinction between a 
contract to supply a thing which is to be 
made, and which is not specific, and a 
contract with regard to a specific thing/* 
4 See. Indian Contract Act, 8. 19. 
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accept the goods or refuse to accept the goods when 
tendered, 

or keep the goods for a time reasonably sufficient for 
examining and trying them, and then refuse to accept 
them, 1 provided that during such time he exercises no other 
act of ownership 2 over them than is necessary for the pur¬ 
pose of examination and trial. 

In any case the buyer is entitled to compensation 3 
from the seller for any loss caused by the breach of warranty ; 
but, if he accepts the goods and intends to claim compensa¬ 
tion, he must give notice of his intention to do so within a 
reasonable time after discovering the breach of the warranty. 

Illustrations, 

(a) A agrees to sell and, without application on B’s part, deliver to B 200 
bales of unascertained cotton by sample. Cotton not in accordance with sample 
is delivered to B. B may return it if he has not kept it longer than a reasonable 
time for the purpose of examination. 

(b) B agrees to buy of A twenty-five sacks of flour by sample. The flour 
is delivered to B, who pays tlie price. B, upon examination, finds it not equal 
to sample ; B afterwards uses two sacks, and sells one. He cannot now rescind 
the contract and recover the price, but he is entitled to compensation from A 
for any loss caused by the breach of warranty. 

(c) B makes two pairs of shoes for A by A’s order. When the shoes are 
delivered, they do not fit A. A keeps both pairs for a day. He wears one pair 
for a short time in the house, and takes a long walk out of doors in the other 
pair. He may refuse to accept the first pair, but not the second. But he may 
recover compensation for any loss sustained by the defect of the second pair. 


1 Heilbutt v. Hickson (1871), L. R., 
7 C. P., 438. 

a Thus in Street v. Stay (1831), 2 
B. & Ad., 456, the plaintiff sold a horse 
to the defendant on 2nd February. The 
defendant took the horse and resold it on 
the same day to B. B sold it on the 3rd 
February to 0. O sold it 2 or 3 days 
after to the defendant. Held, that the 
defendant by reselling the horse had 
exercised acts of ownership, and could 
not resist the claim for the price. 

3 This claim may be asserted either {a) 
by claiming an abatement of the price 
when the seller sues for it: Shashi v. 
Hobo (1878), 4 Cal, 801 ; Mondel v. 


Steel (1841). 8 M. & W., 858 ? Street v. 
Hlay (1831), 2 B. & Ad., 456; or (b) by 
an independent suit for damages on the 
broach of warranty, after he has paid the 
full price : Wallis v. Pratt [1911], A. C., 
394; Davis v. Hedges (1871), L. R., 5 
Q. B., 687. *The English cases must be 
relied upon with caution, as the English 
law does not quite coincide with that in 
the Act. See Benjamin, on Sales, p. 1001. 
He sub-divides the subject as follows: 
I — Buyer’s remedies before delivery 
(.1) when there is an agreement to sell, 
(2) when the property has passed. II— 
Buyer’s remedies after delivery. 
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COMMENT. 


The section may be analysed as follows : 
Subject of sale. 


Courses and reynedies available to buyer on breach 
of warranty . 


Goods not ascer¬ 
tained or ^ 
Goods not in exis-1 \ 
tenet* 


(3) to accept provisionally\ 
’ and thereafter,— 


;(1) to accept the goods, and give prompt notice of claim 
for compensation. 1 

(2) to refuse the goods, and claim compensation. 

r (i) accept the goods, with notice 
of claim for compensation ; 2 
(ii) exorcise no unnecessary acts 
of ownership and then refuse 
to accept, with claim for 
compensation. 

Remedies.— The various remedies available in England for the 
Enforcement of a contract for the sale of goods, or for damages on its 
breach, are mentioned in ss. 49*—54 of the Sale of Goods Act, 1893 (56 & 
57 Viet., c. 71), Those sections are set out in the comment to s. 123, 
below. It will be observed that six classes of remedies are there men¬ 
tioned 

(1) The seller may sue for the price. 

(2) The seller may sue for damages for non-acceptance of the goods. 

(3) The buyer may sue for non-delivery. 

(4) Either party may sue for specific performance. 

(5) The buyer may sue on breach of warranty. 

(6) Either party may sue for interest; and specific damages. 

In addition to the cases mentioned in ss. 117,118, the contract may, 
of course, be avoided under ss. 19, et seq., e.g,, for fraud, 3 but not for an 
innocent misrepresentation, 4 The extract from the judgment of Lord 
Moulton cited below should also be considered. 6 

For the amount or measure of damages see s. 73 above. 

The English law must be referred to with caution, 6 as the law both 
in India and England lias been codified and the language of the Legis¬ 
lature must be considered in each case. The remarks of Lord Justice 
Fletcher Moulton which are cited below deserve, however, careful consi¬ 
deration for the analysis of general notions contained in them. 7 They were 
made in a case where there was a sale of seed known as common English 


1 See footnote 3 on p. 392. 

2 See the footnote to the word ** com¬ 
pensation” in paragraph 3 of s. 118. 

8 Be JSmUjate ; Exp . Ward [ 1905 ], 1 
K. B... 405. 

4 Seddon v, N. E, Salt Co. [1905], 1 


Ch., 326. 

5 WaUis v. Pratt [1910], 2 K. B., 1003, 
Set* tbo footnote to the word * 4 com¬ 
pensation ” in s. 118 paragraph 4. 

7 Wallis v. Pratt [1910], 2 K. B„ 1003, 
1012; [1911], A. C., 394. 
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sainfoin on the express terms that the sellers gave no warranty expressed 
or implied as to growth description, or any other matter. The sellers 
tendered, and the buyers accepted, seed which was found, after it had 
been resold and sown by the sub-purchasers, to be seed of a different 
and inferior kind. The decision of the highest Court was that the goods 
tendered, not being the goods agreed to be bought, the buyer had originally 
the right to reject the goods (the exclusion of all warranty not affecting, 
this right); but that the right of rejection was lost, because the buyer 
had accepted the goods ; that therefore though the right of rejection 
did not ab initio become degraded or converted to a mere warranty 
yet the injured party might treat it as if it had become so, and he became 
entitled to the remedies which attach to a breach of warranty.! To 
appreciate the points involved, it is necessary to consider the very able 
judgment of Farwell, L. J., whose view was opposed to Fletcher Moulton,. 
L. J.’s, and was not accepted by the House of Lords. He considered 
that the contract for sale properly construed provided that the risk of 
the seeds not turning out to be common English sainfoin was to be on 
the buyer, provided that there was no deceit on the part of the seller. 
Lord Justice Fletcher Moulton said; 

“ A party to a contract who has performed, or is ready and willing 
to perform, his obligations under that contract, is entitled to the perform¬ 
ance by the other contracting party of all the obligations which rest upon 
him. But from a very early period of our law it has been recognised 
that, such obligations are not all of equal importance. There are some 
which go so directly to the substance of the contract or, in other words, 
are so e&sential to its very nature that their non-performance may fairiy 
be considered by tbe other party as a substantial failure to perform the 
contract at all. On the other hand there are other obligations which, 
though they must be performed, are not so vital that a failure to perform 
them goes to the substance of the contract. Both classes are equally 
obligations under the contract, and the breach of any one of them, entitles 
the other party to damages. But in the case of the former class he has 
the alternative of treating the contract as being completely broken by the 
non-performance and (if he takes the proper steps) he can xefuse to- 
perform any of the obligations resting upon himself and sue the other 
party for a total failure to perform the contract. Although the decisions 
are fairly consistent in recognizing this distinction between the two classes 
of obligations under a contract, there has not been a similar consistency 
in the nomenclature applied to them. I do not, however, propose to 


1 Per Lord Woburn, L. C. [1911], A. 0., 395. 
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discuss tlus matter, because later usuage has consecrated the term con¬ 
dition ’ to describe an obligation of the former class, and * warranty ’ to 
describe an obligation of the latter class. I do not think, that the choice 
of terms is happy, especially, so far as regards the word ‘ condition, ’ for 
it ia a word which is used in many other connections, and has considerable 
variety of meaning. But its use with regard to the obligations under a 
contract is well known and recognised, and no confusion need arise if 
proper regard be had to the context. 

“ This usage has been followed in the codification of the law of the 
contract of sale in the Sale of Goods Act. The word 1 condition is used 
in the text of the Act, though no formal definition is given to it. But 
in the interpretation-clause ‘ warranty ’ is expressly defined in the 
following terms :—* Warranty ’ as regards England and Ireland means 
an agreement with reference to goods which are the subject of a contract 
of sale, hut collateral to the main purpose of such contract, the breach 
of which gives rise to a claim for damages, but not to a right to reject 
the goods and treat the contract as repudiated.” It is clear from this 
definition that a breach of warranty entitles the other contracting party 
to damages only. In contrast to this the additional right in the case of a 
breach of a condition is fully recognised in a. 11. 1 In all this the Act 
adopts the well-settled law that existed at the date when it was passed. 

“ It will be seen, therefore, that a condition and a warranty are alike 
obligations under a contract a breach of which entitles the other contract¬ 
ing party to damages. But in the case of a breach of a condition he has the 
option of another and higher remedy, namely, that of treating the contract 
as repudiated. But, as I have said, he must act promptly if he desires to 
avail himself of this higher remedy, and in s. 11, sub-s. (1) (c), two cases 
are given in which he will be deemed as a matter of law to have elected to 
content himself with his right to damages. The two cases named are, 
the case where the buyer has accepted the goods or part thereof, and the 
case where the contract is for specific goods, the property in which has 
passed to the buyer. It is not necessary to consider the question whether 
this list is complete. I see no reason to suppose that the Act intends 
that these should be the only modes in which a buyer can effectively bar 
himself from taking advantage of the choice of remedies given in the 
case of a breach of a condition but that is a point which it is not necessary 
to discuss in the present case. When a buyer comes within either of the 
cases set forth in s. 11, sub-s. (1) (c), he is in precisely the same position 


L Section 11 is set out in the comment to s. 109, above. 
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in all respects as if he had voluntarily elected to take the remedy of damages 
in accordance with the provisions of a. II, sub-s. 1(a).” 1 

See also the extracts from the judgment of Blackburn, J., cited in the 
•comment to s. 39, above. 2 

Miscellaneous. 

119. When the seller sends to the buyer goods 3 not 
when buyer may or< * ered witi * g 00 ^ ordered, the buyer may 
go f <X no^orde’rod refuse to acce P t any of the goods so sent, if 
ordoK'd witb 8 °° ds ^ere * s or tifauble 4 * in separating the 
goods ordered from the goods not ordered. 6 

Illustration. 

A oiden of B specific articles of china. B sends these articles to A in a 
’hamper, with other articles of china 6 which had not been ordered. A may 
refuse to acoept any of the goods sent. 

COMMENT. 

Additional illustrations are furnished by the cases cited in the 
footnotes to s. 119. 

Second delivery .—The sel ler may, within the time limited by 
the contract, tender a second delivery, although the first tender has been 
properly rejected by the buyer. 7 

A person must exercise his right of avoiding a contract; reasonably, 

by giving the vendor time to take over the subject-matter. 8 


1 Wallis v. Prait [1910], 2 K. B., 1012, 
affirmed [19111, A. 0., 394. 

* Erom Bettin i v. Gye (1870). 1 Q. B. 
I)., 183. 

3 The goods HOT ordered may he (a) 
perfectly distinguishable, e.gr., China of a 
different pattern: Levy v. Green (1859), 
1 32. & E.. 969 ; or (b) may be of the same 
•quality aw the goods ordered : Hart x. 
Mills (1846), 15 M. & W., 85 (four dozen 
sent, though two dozens ordered): 
Cunltffe v. Harrison (1851), 6 Ex., 903, 
where 10 hogsheads of claret were 
•ordered and 15 sent, and Parke, B., said 
that the buyer could not tell which 10 
were his; that to he asked to choose 
any 10 was to have a proposal for a new 
contract forced on the buyer. 

4 The RISK OR trouble may consist 

( 1) in the severance of the goods ordered 

from those not ordered, or (2) tlie risk 


that the vender may be held to have 
accepted the whole if ho accepted his 
own: Levy v. Green (1859), I E. & EL, 
969. 

5 But of course “ there are some cases 
in which an addition of other articles 
to the goods ordered might make no 
substantial difference; and a jury might 
consider those others as mere dunnage 
added for the sake of secure packing : 
per Willes, J., in Levy x. Green (1859), l 
E. & E., 996, 974. 

* Or when coals of one kind are ordered 
and with them coals of another quality 
are also sent: Nicholson v. Brad field 
Union (1866), L. B., I Q. B., 620. 

7 Borrowman v. Free (1878), 4 Q. B. I)., 
300. 

8 Dotesio v. Biss (1912), 56 Sol. 
•Tourn., 612. See also Dewar v. Mintojf 
[1912], 2 K. B., 373. 
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Delivery of wrong quantity or by instalments.—The Act 

contain# no provisions, except that in s. 119, as to the effect of the delivery 
of wrong quantity, or by instalments. With reference to these questions 
ss. 30 and 31 of the Sale of Goods Act, 1893 (56 & 57 Viet., c. 7.1), which 
are set out below, may be compared. 

The Sale of Goods Act, ss. 30 and 31 are as follows.:— 

“ 30. (1) Where the seller delivers to the buyer a quantity of goods 
less than l;e contracted to sell, the buyer may reject them, but if the buyer 
accepts the goods so delivered he must pay for them at the contract rate. 

“ (2) Where the seller delivers to the buyer a quantity of goods larger 
than he contracted to sell, the buyer may accept the goodvs included in 
the contract, and reject the rest, or he may reject the whole. If the buyer 
accepts the whole of the goods so delivered he must pay for them at the 
contract rate. 

“ (3) Where the seller delivers to the buyer the goods he contracted 
to sell mixed with goods of a different description not included in the 
contract, the buyer may .accept the goods which are in accordance with the 
contract and reject the,rest, or he may reject the whole. 

<e (4) The provisions of this section are subject to any usage of trade, 
special agreement, or course of dealing between the parties. 

“ 31. (I) Unless otherwise agreed, the buyer of goods is not bound 

to accept delivery thereof by instalments. 

“ (2) Where there is a contract for the sale of goods to be delivered 
by stated instalments, which are to be separately paid for, and the seller 
makes defective deliveries in respect of one or more instalments, or the 
buyer neglects or refuses to take delivery of or pay for one or more instal¬ 
ments, it is a question in each case depending on the terms of the contract, 
and the circumstances of the case, whether the breach of contract is a 
repudiation of the whole contract, or whether it is a severable breach 
giving rise to a claim for compensation, but not to a right to treat the whole 
contract as repudiated.” 

120- If 1 a buyer wrongfully refuses 2 3 to accept the 

Effect of wrongful g 0O,ls 3 so ^ to him, this amounts to a breach 
refusal to accept. 0 f the contract of sale. 

1 CL ss. 39 and <51, above. part of the goods have been delivered 

a See comment. and received, and there is refusal to 

3 This means the whole quantity of accept the rest: as where the contract 
goods must be accepted ; and the rule was for the manufacture and sale of 
contained in the section applies where railway chairs, and the railway company* 
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COMMENT. 

The refusal to accept may consist of a notice that the gocxls 
would not be received ; * 1 or may result from the party incapacitating 
himself from being able to perform his part of the contract. Sees, 39, 
above, and footnotes thereto. 

Defective delivery .—Delivery of the whole quantity contracted 
for is contemplated, and the buyer is not bound to accept delivery if only 
some of the goods are tendered. Compare the Sale of Goods Act, 1893 
(56 & 57 Viet., o. 71), ss. 30 and 31, which are set out in the comment to 
•s. 119, above. See also s. 39, above, which refers to the performance of 
the promise in its entirety, and to the footnotes and comment thereto. 

121 When goods sold 2 have been delivered 3 to the 
buyer, the seller is not entitled to rescind 
the contract on the buyer’s failing to pay 
the price at the time fixed unless it was 
stipulated by the contract that he should 


Right of seller as 
to rescission on 
failure of buyer to 
pay price at time 
fixed. 


be so entitled. 4 


COMMENT. 


See s. 55, above, which deals generally with the question when time 
is of the essence of a contract. 

English law.—The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
s. 1.0 is as follows :— 

“ 30. (1) Unless a different intention appears from the terms of 

the contract, stipulations as to time of payment are not deemed to be of 


after accepting some chairs, notified that 
they would not accept any more : Cart v. 
Ambergate By. Co. (1851), 17 Q. B., 127. 
In that case it was held that it was not 
necessary for the plaintiffs to manufacture 
and tender the chairs after the notice, 
but they could claim as damages the 
difference between the cost of production 
and delivery, and the contract price. 

1 Cort v. Ambergate By. Co. (1851), 17 
Q. B„ 127, where the cases are re¬ 
viewed. 

2 Woolfe v. Horne (1877), 2 Q. B. I)., 
355: in a sale by auction the same rule 
applies. 

3 Delivery of the whole quantity 


contracted for is implied see'comment 
to s. 120, above. 

4 Cf. Mortindale v. Smith (1841), 1 
Q. B., 389, where specific stacks of oats 
were sold with a promise to pay on Kith 
July. The seller told the buyer that if 
he did not pay on the very day, ho 
would not have the oats. -The price was 
tendered sometime after; but meanwhile 
the seller had Tesold the goods. He 
was held liable to the buyer. In Sooltan 
Ckand v. Schiller (1878), 4 Cal., 

252, the rule contained in the section 
was followed, though the section does not 
seem to have been drawn to their 
Lordships’ attention. 
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the essence of a contract of sale. Whether any other, stipulation as to 
time is of the essence of the contract or not depends on the terms of the 
contract. 

‘ f£ (2) In a contract of sale month means priwu facie calendar month.” 

122. Where goods are sold by auction, there is a 

. _ distinct and separate sale of the goods in 

Sale and transfer r ; ° 

of lots sold by each lot, by which the ownership thereof 

auction. „ 

is transferred as each lot is knocked down. 1 

See the comment to s. 123, below. See also the paragraph numbered 
(5) in the comment to s. 182, below, for some important rules relating 
to auctions and auctioneers. 

123. If, at a sale by auction, the seller 2 makes use 
Effect of uae by of pretended biddings 3 to raise the price, 

biddings p to t# *rise the sa ^ e * s voidable at the option of the 

price. buver. 

COMMENT. 

English law -Sale of Goods Act. — As to sales by auction see the 
Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), s. 58 which is as follows 
“ 58. In the case of a sale by auction— 

« (1) where goods are put up for sale by auction in lots, each lot is 
primd facie deemed to be the subject of a separate contract 
of sale : 

« (2) a sale by auction is complete when the auctioneer announces 
its completion by the fall of the hammer, or in other customary 
manner. Until such announcement is made any bidder 
may retract his bid : 


1 Boots v. Lord Dormer (1832), 4 Barn. 
& Ad., 77. See ss. 78 and 86 above. 
The property is so transferred even though 
the buyer says he will not remove the 
goods for 3 days (unless there is an 
express agreement that they shall be 
immediately removed) : Woolfe v. Borne 
(1877), 2 Q. B. IX, 356. 

2 But, of course, the seller is not res¬ 
ponsible for sham biddings made without 
his knowledge, or that of the auctioneer; 

Union Bank v. Munster (1887), 37 Ch. 


D., 51. 

3 Each bid is a mere proposal; Payne 
v. Cave (1789), 3 T. It., 148 ; and, before it 
is accepted, by the auctioneer announcing 
the completion of the sale, (a) it may be 
revoked by the bidder; and (b) in case 
the auction is subject to a reserve that 
has not been reached, the seller may 
withdraw the property from the auction : 
McManus v. Fortesdue [1907], 2 K. B., 
1. As to the case where there is no 
reserve price, see comment. 
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“ (3) where a sale by auction is not notified to be subject to a right 
to bid on behalf of the seller, it shall not be lawful for the 
seller to bid himself or to employ any person to bid at such 
sale, or for the auctioneer knowingly to take any bid from the 
seller or any such person: Any sale contravening this rule 
may be treated as fraudulent by the buyer : 

“ (4) a sale by auction may be notified to be subject to a reserved 
(or upset) price, and a right to bid may also be reserved 
expressly by or on behalf of the seller. 

Where a right to bid is expressly reserved, but not otherwise, the 
seller, or any one person on behalf, may bid at the auction.” 

Auctions.— A few points relating to auctions are noted below. See 
also the comment to s. 182, paragraph (5) 

(1) Withdrawing property after bid.— Where the auction is 
without a reserve price, can the seller withdraw the property after a bid 
has been made, and before the property is knocked down ? (Of course, 
he cannot, after the bid has been accepted, by the fall of the hammer.) 
This question is undecided in England. 1 The majority of the Exchequer 
Chamber, in Warlow v. Harrison , 3 held that the seller cannot withdraw,, 
and if he does so. he may be sued by the highest bidder for damages for 
breach of an implied undertaking that the sale was without reserve. 
In Fenwick v. Macdonald. Fraser & Co., 3 however, it was held that since 
the bidder has a right to withdraw until the completion of the sale, there 
is no complete contract till then, and either party may withdraw. Under 
the Indian Contract Act, s. 5 there is a period of time when the proposer 
is bound but not the acceptor : viz., between («) the time when the accept¬ 
ance is put in a course of transmission to the proposer, and (b) the time 
when it reaches the proposer. Hence, the English cases may be misleading, 
and quite other considerations may be applicable in India. The question 
has not arisen in India ; but if it does, its decision, must, it is submitted, 
depend upon the question whether the bidding is an acceptance of the 
seller’s proposal, or is a proposal by the bidder. 


(2) Knock out.—The expression “ knock out, ” means a combination 
of bidders at an auction who agTee that only one of them shall bid (in 
order to save the increase of the price that competition causes), and who 



1 See Halsbury, Laws of England, I , (be.. Batik (1807), L. R., 2 Ch. App., 391, 


31)7 : Johnstone v. lioyes [1800], 2 Ch., 
73, 77. 


oily n (r). 

s* (1859), 1 E. & E., 309; see also dicta 


in Harris v. Nickerson (1873), L R., & 3 (1004) 0 F. (Ct. of Sess.) 850 ; 41 So. 

Q. B., at, p. 288; Spencer v. Harding L. R. 888. 

(1870), L. R., 5 C. P., at p. 563; Re Agra, 
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subsequently have a private sale or auction amongst themselves. Such, 
an agreement is not illegal. 1 

« * 

(3) “ Damping: ” an auction (i.e., preventing the property put up 
from realising its fair value) if done by improper or fraudulent acts will 
46 invalidate any purchase by persons guilty of or privy to such acts, and 
will justify the auctioneer in withdrawing the property. 5 ’ 2 * * 

Remedies for the breach of contract.—The scheme of the Indian 
Contract Act (which contains in its first six chapters the general law of 
contract, including the rules about the performance of contracts and 
consequences of the breach of contracts) makes it inappropriate for the 
present chapter to contain any specific provisions on the said matters. 
The general provisions are sufficient to cover the special instances that 
occur in the case of a breach of a contract for the sale of goods. It is 
nevertheless advantageous to take a general view of the subject from this 
aspect and the provisions of the English Act on the sale of goods (set 
out below) may therefore be conveniently consulted, especially as, in the 
main, the law in India is to the same effect,—subject to the specific 
provisions of the substantive law of contract and the adjective law 
prevailing in India : — 

English law.-—The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
Part V., headed 64 actions for the breach of the contract,” is to the following 
effect. It will be observed that ss. 49 and 50 refer to the remedies of the 
seller ; and ss. 51— 53 to the remedies of tbe buyer ; s. 54 applies to both 

“ 49. (1) Where, under a contract of sale, the property in the goods 
has passed to the buyer, and the buyer wrongfully neglects or refuses 
to pay for the goods according to the terms of the contract, the seller 
may maintain an action against him for the price of the goods. 

“ (2) Where, under a contract of sale, the price is payable on a day 
certain irrespective of delivery, and the buyer wrongfully neglects or 
refuses to pay such price the seller may maintain an action for the price, 
although the property in the goods has not passed, and the goods have 
not been appropriated to the contract. 


1 Jyoti Prokash Nundi v. JhowmuU 
(1908), 36 Cal., 134; dissenting from 
Ainbica v. R. H. citing Halsbury L, 512 
where the following authorities arc given ; 
Doolubdass v. Ramloll (1850), 15 Jur., 
257 ; Gallon v. Emus# (1844), 13 L. J. 
(on.), 388; Re Carew's Estate Act 
(1858), 28 L. J. (oh.), 218; Heffer v. 

T, ICA 


Martyn (1867), 36 L. J. (ch.), 372; 
Contra Levi v. Levi (1833), 6 C. & 
P., 239. 

2 Halsbury, Laws of England, I., 

512, §1042, citing Tivining v. Morrice 
(1788), 2 Bro., Ch. Cas., 326; Mason 

v. Armitage (1806), 13 Vea., 25; Fuller 
v. Abrahams (1821), 6 Moo. P. C., 316. 

26 
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u (3) Nothing in this section shall prejudice the right of the seller 
in Scotland to recover interest on the price from the date of tender of 
the goods, or from the date on which the price was payable, as the ease 
may be.” 

“ 50. (1) Where the buyer wrongfully neglects or refuses to accept 

and pay for the goods, the seller may maintain an action against him for 
damages for non-acceptance, 

“ (2) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of event, from the buyer’s 
breach of contract. 

u (3) Where there is an available market for the goods in question 
the measure of damages is jprimd facie to be ascertained by the difference 
between the contract price and the market or current price at. the time 
or times when the goods ought to have been accepted, or, if no time was 
fixed for acceptance, then at the time of the refusal to accept.” 

“ 51. (1) Where the seller wrongfully neglects or refuses to deliver 
the goods to the buyer, the buyer may maintain an action against the 
seller for damages for non-delivery. 

“ (2) The measure of damages is the estimated loss' directly and 
naturally resulting, in the ordinary course of events, from the seller’s 
breach of contract. 

u (3) Where there is an available market for the goods in question 
the measure of damages is primd fade to be ascertained by the difference 
between the contract price and the market or current price of the goods 
at the time or times when they ought to have been delivered, or, if no 
time was fixed, then at the time of the refusal to deliver.” 

a 52. In any action for breach of contraot to deliver specific or 
ascertained goods the Court may, if it thinks fit, on the application of the 
plaintiff, by its judgment (or decree) direct that the contract shall be 
performed specifically, without giving the defendant the option of retain¬ 
ing the goods on payment of damages. The judgment (or decree) may 
be unconditional, or upon such terms and conditions as to damages, pay¬ 
ment of the price, and otherwise, as to the Court may seem just, and the 
application by the plaintiff may be made at any time before^judgment 
(or decree). 

“ The provisions of this section shall be deemed to be supplementary 
to, and not in derogation of, the right of specific implement in Scotland.” 

44 53. (1) Where there is a breach of warranty by the seller, or where 
the buyer elects, or is compelled, to treat any breach of a condition on the 
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part of the seller as a breach of warranty, the buyer is not by reason 
only of’ such breach of warranty entitled to reject the goods ; but 
ho may— 

“ (a) set up against the seller the breach of warranty in diminution 
or extinction of the price ; or 

“ (fc) maintain an action against the seller for damages for the breach 
of warranty. 

“ (2) The measure of damages for breach of warranty is the estimated 
loss directly and naturally resulting in the ordinary course of events, 
from the breach of warranty. 

" ( 3 ) In the case of breach of warranty of quality such loss is yrintft 
facie the difference between the value of the goods at the time of delivery 
to the buyer and the value they would have had if they answered to the 
warranty, 

« (4) The fact that the buyer has set up the breach of warranty in 
•diminution or extinction of the price does not prevent him from main¬ 
taining an action for the same breach of warranty if he has suffered 
^further damage. 

“ ( 5 ) Nothing is this section shall prejudice or affect the buyer’s 
right; of rejection in Scotland as declared by this Act;. 

“ 54 . Nothing in this Act shall affect the right of the buyer or the 
seller to recover interest or special damages in any case where by law 
interest or special damages may be recoverable, or to recover money 
paid where the consideration for the payment of it has failed.” 

The Sale of Goods Act, 1893, has been set out piece-meal in the 
comment to the respective sections of this Act which correspond to the 
sections of the English Act. The following sections have, however, not 
found any appropriate place and are, therefore, set out below for con¬ 
venience of reference :— 

“ 3 . Subject to the provisions of this Act and of any statute in that 
behalf, a contract of sale may be made in writing (either with or without 
seal), or by word of mouth, or partly in writing and partly by word of 
mouth, or may be implied from the conduct of the parties: 

« Provided that nothing in this section shall affect the law relating 
to corporations.” 

“ 55 . Where any right, duty, or liability would arise under a contract 
of sale, by implication'of law, itmay be negatived or varied by express 
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agreement or by the course of dealing between the parties, or by usage 
if the usage be such as to bind both parties to the contract.” 

« gg. Where, by this Act, any reference is made to a reasonable 
time, the question what is a reasonable time is a question of fact.” 

i “ 57 . Where any right, duty, or liability is declared by this Act, 
it may, unless otherwise by this Act provided, be enforced by action.” 

“ 59 In Scotland where a buyer has elected to accept goods which 
he might have rejected, and to treat a breach of contract as only giving 
rise to a claim for damages, he may, in an action by the seller for the price, 
be required, in the discretion of the Court before which the action depends, 
to consign or pay into Court, the price of the goods, or part thereof, or to 
give other reasonable security for the due payment thereof. 

“ 60 (The enactments mentioned in the schedule to this Act are 
hereby repealed as from the commencement of this Act to the extent 
in that schedule mentioned: 

« Provided that such repeal shall not affect anything clone or suffered, 
or any right, title, or interest acquired or accrued before the commence¬ 
ment of this Act, or any legal proceeding or remedy in respect of any such 
thing, right, title, or interest.] ” 

« 61 . (1) The rules in bankruptcy relating to contracts of sale shall 

continue to apply thereto, notwithstanding anything in this Act contained. 

(«( 2 ) The rules of the common law, including the law merchant, save 
in so far as they are inconsistent with the express provisions of this Act, 
and in particular the rules relating to the law of principal and agent and 
the effect of fraud, misrepresentation, duress or coercion, mistake, or other 
invalidating cause, shall continue to apply to contracts for the sale of 
goods. 

«. ( 3 ) Nothing in this Act or in any repeal effected thereby shall affect 
the enactments relating to bills of sale, or any enactment relating to the 
sale of goods which is not expressly repealed by this Act. 

« ( 4 ) The provisions of this Act relating to contracts of sale do not 
apply to any transaction in the form of a contract of sale which is intended 
to operate by way of mortgage, pledge, charge, or other security. 

“ ( 5 ) Nothing in this Act shall prejudice or affect the landlord’s right 
oLhypothec or sequestration for rent in Scotland. 

“ 63. This Act shall come into operation on the First day of January, 
One Thousand Eight Hundred and Ninety-four. ” 

« 64 . This Act may be cited as the Sale of Goods Act, 1893.” - _ 
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The following table shows the contents of the various sections of the 
Sale of Goods Act , 1893, 56 & 57 Viet., c. 71, and the sections of the 
hulian Contract Act which correspond to them , or in the comment 
to which in the present; work the sections of the English Act have 
been set out , 


iV’ 1 " 

I t» 

VS 

t- 
, CO , 

o 


The Sale of Goods Act, 1893 (56 & 57 Viet., c. 71), 
marginal notes to the sections. 


Correspond¬ 
ing sections 
of the 

Indian Con¬ 
tract Act 
IX. of 1872. 


1 Sale and agreement to sell 

2 Capacity to buy and sell 

3 Contract of sale, how made 

4 Contract of sale for £10 and upwards 

5 Existing or future goods 

6 Goods which have perished 

7 Goods perishing before sale, but after agreement 

to sell 

8 Ascertainment of price 

9 Agreement to sell at valuation 

10 Stipulation as to time 

11 When condition to be treated as warranty 

12 Implied undertaking as to title 

13 Sale by description 

14 Rule of caveat emptor. Implied condition as to quality 

or fitness 

15 Sale by sample 

16 Goods must be ascertained 

17 Property passes when intended to pass 

18 Rules for ascertaining intention 

19 Reservation of right of disposal 

20 Risk primd facie passes with property 

21 Sale by person not the owner .. 

22 Market overt 

23 Sale under voidable title 

24 Revesting of property in stolen goods on conviction of 

offender 

‘25 (1) Disposition by seller remaining in possession 
(2) Disposition by buyer obtaining possession 
26 Effect of writs of execution 




77 

123 

78 

76 

89 

14 

109 

111 

112 

82 

86 


108 
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CHAPTER VIII. 


Op Indemnity and Guarantee (ss. 124 — 147). 

Introductory Note. 

I. Indemnity. —Section 124 defines a contract of indemnity 
s a contract to save another from loss arising from specified conduct: 

s. 125 gives its legal effect. 

II. Guarantee .— 

1 (a) Section 126 defines a contract of guarantee; s. 127 

explains what may be sufficient consideration for the 
contract. 

(b) The formation of the contract having been explained; 

ss. 128, 140, 141, and 145 give its legal effect,—which 
may be put under three heads :— 

(1) the surety's liability is co-extensive with that of the 

principal debtor : s. 128 ; 

(2) his rights, conversely, include all the rights and every 

security that the creditor has against the principal 
debtor : ss. 140, 141; 

(3) the duty owed by the principal debtor is that he must 

indemnify the surety : s. 145. 

(c) Seven sections deal with the question when the surety is, 

and when he is not, discharged,— 

(1) ss. 133, 134, 135, and 139 refer to the circumstances in 

which he is discharged ; 

(2) ss. 136—138 when he is not. 

(d) Sections 142—144 contain 3 rules as to when guarantees 

are invalid either absolutely or partially. 


s. 124.] 


INDEMNITY AND GUARANTEE. 


409 


(e) Two other matters which may be considered as excrescences 
on the subject as sub-divided above, are dealt with in 
the Chapter 

(1) Continuing guarantees : s. 129 delines them ; ss. 130, 131 

give two special incidents of continuing guarantees, 
viz .:— 

(i) they may be revoked at any time as to future transac¬ 

tions, by notice ; s. 130. 

(ii) death of the surety operates as a revocation : s. 131 

(contrast with s. 37). 

(2) Cosureties: in regard to whom three rules are laid 

down :— 

(i) s. 132 refers to an internal arrangement between 2 

co-sureties by which the creditor is not affected; 

(ii) co-sureties are bound to contribute to each other 

equally : s. 146 ; 

(iii) the liabilities of sureties bound in different sums to 
the creditor is equal within the limits of their obliga¬ 
tions : s. 147, 


124. 4 contract by which one party promises to 

Contract of in- save the other from Joss caused to him by 

deramty defined, the conduct of the promisor himself, or by 

the conduct of any other person, 1 is called a “ contract of 
indemnity.’' 2 

Illustration . 

A contracts to indemnify B against the consequences of any proceedings 
which C may take against B in respect of a certain sum of 200 rupees. This is 
a contract of indemnity. 


1 B.g., standing surety for conduct of 
a person to whom letters of administration 
are granted : Debendranath v. Adminis¬ 
trator-General of Bengal (1008), 35 Cal., 
055; or for the integrity of a minor’s 
guardian; Sarat Chander v. Rajoni 
Mohon Roy (1908), 12 C. W. N., 481. 


2 But in a life insurance policy 
the loss is not caused by the conduct of 
the promisor, nor by the conduct of any 
other person. Hence it cannot be termed 
a contract of indemnity under s. 124. 
Of. Dolby v. India <£■ Life Assurance 
(1854), 15 C. B., 365. 
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COMMENT. 

The distinction between indemnity and guarantee is impor¬ 
tant in England for purpos.es of the Statute of Frauds. 1 The sense in 
which the word ‘ indemnity * is used in England seems to be distinct from 
its definition in a. 124. It will be observed that a guarantee (under s.126) 
contemplates (a) the primary liability of a third person and (b) his 
making default,—so that the surety's liability is secondary or subsidiary : 
s. 124 does not do so. A verbal promise to answer foi the debt of 
another ia distinguiahabJe from a contract of indemnity. 2 

The distinction between contracts of insurance and of 
guarantee 3 is occasionally important, and has been pointed out by 
Romer, L. J., 4 in the following terms : 3 — 

“ Contracts of insurance are generally matters of speculations where 
the person desiring to be insured has means of knowledge as to the risk, 
and the insurer has not the means or hot the same means. The insured 
generally puts the risk before the insurer as a business transaction, and 
the insurer on the risk stated fixes a proper price to remunerate him 
for the risk to be undertaken ; and the insurer engages to pay the loss 
incurred by the insured in the event of certain specified contingencies 
occurring. On the other hand, in general, contracts of guarantee are 
between persons who occupy, or ultimately assume, the positions of 
creditor, debtor, and surety, and thereby the surety becomes bound 
to pay the debt or make good the default of the debtor. In general> 
the creditor does not himself go to the surety, or represent, or explain 
to the surety, the risk to be run. The surety often takes the position 
from motives of friendship to the debtor, and generally not as the result 
of any direct bargaining between him and the creditor, or in consideration 
of any remuneration passing to him from the creditor. The risk under- 


*An indemnity under English law 
is thus defined in Hats bury, Law** of 
England, XV., 444 (§ 870): " An indem¬ 
nity is a Contract, express or implied, to 
keep a person, who has entered into, or 
who is about to enter into, a contract, 
or incur any other liability, indemnified 
against, loss, independently of the ques¬ 
tion whether a third person makes 
default.” So defined, one distinction be¬ 
tween guarantees and indemnities is 
that a guarantee is an accessory contract, 
an indemnity is “ independent of the 
question whether a third person makes 
default.” Of. Guild Co, y. Conrad 


[1894], 2 Q. B,, 885, 896 {per Davoy, L. J ). 
This distinction seems to be applicable 
also under ss. 124 and 126 of the Indian 
Act. But the definition in s. 124 restricts 
the nature of the loss — namely, it must 
be caused by the conduct of some 
person. In England there* is no such 
restriction. 

2 Davy s v. Bus well [1913], 2 K. B., 47. 

3 See the footnote to the word 
“indemnity ” in s. 124, above. 

4 Seaton v. Heath [1899], 1 Q. B., 782, 
793. See also Be Dentons Estate Treenses 
Insurance , dbc.. Ltd v. Denton [1904], 2 
Oh., 178. 188. 
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taken is generally known to the surety, and the circumstances generally 
point to the view that as between the creditor and surety it was contem¬ 
plated and intended that the surety should take upon himself to ascertain 
exactly what risk he was taking upon himself. In all the reported cases 
of guarantees that I have been able to find, in which it has been held that 
the party guaranteed owed no duty to the guarantor as to disclosure 
of material facts, the contracts, when examined, are found to have in 
substance, though of course not in every detail, the characteristics which 
distinguish contracts of guarantee from contracts of insurance as above 
stated by me. Applying the above considerations to the contract in the 
case before us, it appears to me that the contract is one which required 
4 uberrima fide# 7 on the part of the insured.” 

Absolute promise distinguished from indemnity. — The 

distinction between an absolute promise and a covenant merely to 
indemnify for the loss that may be incurred, was recently pointed out 
by the Madras High Court. 1 * 

Assignability of contract of indemnity.— It has been recently 
held in England that a contract of indemnity is assignable. 3 In India 
the question of assignability would presumablyMepend on the Transfer 
of Property Act, as. 3 and 130. 

Illegality of an agreement to indemnify bail, or sureties 
for good conduct, etc.— -An indemnity given to bail, 3 whether by the 
prisoner bailed or another, is illegal. 4 There is a distinction between 
standing bail and entering into a contract of guarantee. 5 


1 Bhavan Bukhman Amina v. Anantfin 

Kamthi (1916), 31 Mad L. J., 556. 

3 British Union* Jbc , Co. v. Rawson. 

(17th July, 1916), 141 L. T., 234, 235. 

3 Thu word bail is dorivod from the 
same source from which ‘ bailment” is 
dorivod (see the comment to s. 124, 
below). First, in the 16th century the 
word bail was explained as the delivery 
or handing over of the accused to his 
surety. Secondly , from this sense the 
word was transferred to the security in 
consideration of which he was so delivered. 
Thirdly it was transferred to the 
surety himself who. became or gave 
security for his re-appearance in Court 
when called fco judgment The modem 
meanings seem to be restricted to the 


last two, viz., “security givon for the 
release of a prisoner from imprisonment 
pending his trial ” ; and “ the person or 
porsons who procure the release of 
a prisoner from custody of the officer 
arresting him, or from prison by becoming 
surety for his appearance in Court for 
trial.” See Murray’s Oxford PJnglish 
Dictionary. 

4 Consolidated , &c. Co. v. Mu ay rave 
[1900], 1 Oh., 37: Luxmanlal v. MuU 
shanker ( 1908), 32 Bom., 449; Herman v. 
Jeuchner 15 Q. B D., 56 ; R. v. Porter 
[1910], 1 K. B., 369 disapproving /?. v. 
Broome , ex parte Staden (1851), 15 J. P., 
644; and R. v. Stockwell (1902), 66 J. 
P., 376. 

5 Bex v. Porter [1910], 1 K. B., 369. 
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Under tin; Criminal Procedure Code, (Act V. of 1898), s. 513,, when a 
person is required to execute a]]bond with or without sureties, the Court 
may, in most cases, permit him to deposit a sum of money in lieu of 
executing such bond; but this does not indicate that the policy of 
law as expounded in England 1 has been abandoned in India ; and it has 
been held that if a person who is (required to bring sureties for his 
good conduct, deposits money with the surety for the surety’s liability, 
the deposit cannot be recovered back on the expiration of the period for 
which security is demanded. 2 

Similarly„ when, at A’s request, B had published a libel and defended 
an action against himself for such publication, it was held that B could 
not enforce an agreement under which A had promised to indemnify 
B against the consequences of such publication and the costs of the 
action.® 

In each of the three cases the agreement is void, as an attempt is 
made to defeat the provisions of the law by which persons are prevented 
from avoiding the undergoing of a trial for crimes already committed, 
or because thereby deterrents against breaches of the criminal law, or 
of civil law, partaking of the nature of criminal law, are nullified : 
of, s. 23, above. 

125. The promisee 4 in a contract of indemnity, acting 

Rights of indemnity- within the scope of his authority, is entitled 
holder when mod. fcQ recoyer from the promisor- 

(1) all damages which he may be compelled to pay 
in any suit in respect of any matter to which the promise to 
indemnify applies ; 

(2) all costs which he may be compelled to pay in 
any such suit if, in bringing or defending it, he did not 
contravene the orders of the promisor, and acted as it would 
have been prudent for him to act in the absence of any 


1 Herman v. Jeuchner (1885), 15 (n. c.), 634. 


Q. B. D. f 561 j not [1902], A. Cl, 484, 500 
as misprinted in 32 Born., 449. 

2 Fateh v. Samvat (1878), 1 All., 751 ; 
Berman v. Jenchner (1885), 15 Q. B. D., 
Ml. 

2 Shackell w Battier (1836), 2 Bing. 


4 As to the rights of the promisor (i.e., 
the indemnifier) see s. 141, below, and 
Maharana Shri Jasvatsingji v. Secretary 
of Suite for India (1889), 14 Bom., 299, 
303, where Jardine, J., said that the 
doctrine of subrogation was applicable. 
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contract of indemnity, 1 or if the promisor authorized him 
to bring or defend the suit ; 2 

(3) all sums which he may have paid under the terms 
of any compromise of any such suit, if the compromise 
was not contrary to the orders of the promisor, and was 
one which it would have been prudent for the promisee to 
make in the absence of any contract of indemnity, or if the 
promisor authorized him to compromise the suit. 3 

COMMENT. 

Costs are expressly provided for in the case of indemnities as under 
s. 124, above, the loss may arise from the conduct of a third person. 4 In 
the course of a decision based not on the Indian Contract Act, but on 
English authorities, Wilson, J., observed : 4fc In the case of contracts 
of indemnity, the liability of the party indemnified to a third person is 
not only contemplated at the time of the indemnity, but is the very 
moving cause of the contract.” 5 This makes no allusion to s. 124 above 
which contemplates loss caused by the conduct (1) of the promisor 
himself; or (2) of a third person. 


126. A 


contract of guarantee is a contract to 


perform 6 the promise, or discharge the 
guaranty e/’ liability, of a third person m case of his 

“surety, “ prm- 7 rpj^ p erson W llO gives the 

guarantee is called the “ surety ”; the 


cipal debtor,” and 
“ creditor.” 


1 For cases where the compromise is 
impugned by the indontnifier see Smith 
v. Com pi on (1832), 3 B. & Ad., 407; 
Lewie v. Smith (1850), 9 0. B., 610. 

2 Hence costs unreasonably in¬ 
curred cannot he recovered, Go pal Singh 
v. Bhawani Prasad (1888), 10 ALL, 531. 
See comment. 

3 Or, where there is an express contract 
of indemnity, if, on being given notice to 
come and defend the suit, the promisor 
refuses to do so; he becomes liable for 
the costs: Gray v. Lewis, Parker v. 
Lewis (1873), L. R., 8 Ch. App., 1035, 
1059. 

4 Bepin v. Chunder (1880), 5 Cal., $11. 


5 Bepin v. Chunder Sekkur (1880), 

5 Cal., 811* 818. 

6 There is obviously no such contract 
whore a debtor. A, transfers his property 
to B for the benefit of his creditors. 
B is not a surety, not having con¬ 
tracted to discharge the liability of A : 
Arunac/ielam v. Subramuman (1907), 30 
Mad., 235. 

7 Such as a del credere agent gives for 
the due performance of contracts entered 
into by him: Morris v. Cleasby (1816), 
4 M. & S., 566; Horuby v. Lacy (1817), 

6 M. & S., 166; Grove v. Dubois (1786), 
1 T. R., 112 ; see also s. 182, below, 
and the comment thereto. 
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person m respect of whose default the guarantee is given 
is called the ‘' principal debtor/ 5 and the person to whom 
the guarantee is given is called the “ creditor/ 5 A guarantee 
may be either oral or written/ 


COMMENT. 

Guarantee based on principal debtor’s liability.—The exist¬ 
ence of the principal debtor’s liability is the foundation of the contract 
of guarantee; and, if that liability fails, the contract may be avoided. 1 2 
Or, as it has been expressed by a learned author, “ To a guarantee 
there must be three parties, the creditor, the principal debtor and the 
surety. Herein lies the difference between an indemnity and guarantee ; 
to a contract of indemnity there are only two parties; to a contract of 
guarantee there are three ; and it is by reason of their being three 
parties to the latter contract, that the law with regard to it is somewhat 
complicated and difficult to understand.” 3 This, however, must not be 
taken too literally : see the last paragraph otthe present comment. 

In a guarantee, it is implied that the “ third person ” is tc the principal 
debtor,” and bound by privity of contract between him and the creditor, 
to perform the contract. Where therefore there is no privity between 
the third person and the person who claims the performance of the contract, 
there is no guarantee. 4 

Principal debtor not necessary party to contract of 
guarantee.—The statement, cited above, that to a guarantee there 
must be three parties may be misunderstood : a contract of guarantee, 
like all other contracts, requires the agreement of two parties: the 
principal debtor is not necessarily one of the parties to the contract 


1 In this respect the Indian law is 

materially different from the English 

Law. In England, under the Statute 

of Frauds, s. 4, a memorandum or note 
is required for a guarantee, but not for 
an indemnity, as understood in England. 
However, it has been held that a guarantee 
by a broker, turning himself into a del 
credere agent, may be inferred from cir¬ 
cumstances, even in England, e.g from 
the circumstance that a commission 
is charged by him on sums not received 
from the third person, ae if they had been 
received it may be inferred that hd 
guaranteed the payments: Shaw v. 


Woodcock ( 1827), 7 B. & C., 73 ; and this 
decision would be applicable in India. 

2 Mountstephm v. Lalceman (1871), 
L. R. ? 7 Q. B., 196, 202 (per Willes, X), 
see also per Willes, J., arg. 9 200. and per 
Blackburn, J., Same Case, L. R., 5 Q. 
B., 613. 

3 Mad. Jur., IX., 41. 

i CL Bhigwandaa v. Kanji (1905), 7 
Bom. It. R., 611, 616 (per Jenkins, 0. J.). 
See also per Jessel, M. R. in Ex parte 
Bright v. Smith (1879), 10 Ch. D., 566, 
the passage which is set out in the com¬ 
ment to s. 162, below. 
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in other words, a man may, without the principal debtor asking him 
to enter into a contract of guarantee, and without the knowledge of 
the principal debtor, enter into a contract of guarantee : though the 
existence of the principal debtor is assumed : for (as pointed out above) 
his existence is the foundation of the legal relation created between the 
parties to the contract of guarantee. In a case where the principal debtor 
is not a party to the contract of guarantee, the surety has the rights 
under ss. 140 and 141, below, but not those under s. 145, below. 1 
Section 126, it has been held, 1 defines only the contract of guarantee 
between the surety and the creditor, and not its incidents as between 
the surety and the debtor. 1 

127. Anything done, or any promise made, for the 
„ , , benefit of the principal debtor may be a 

guarantee. sufficient consideration to the . surety for 

giving the guarantee* 

- Ilustrations • 

(a) B requests A to sell and deliver to him goods on credit. A agrees to do 
so provided C will guarantee the payment of the price of the goods. C promises 
to guarantee the payment in consideration of A’s promise to deliver the goods. 
This is a sufficient consideration for C’s promise. 

{61 A sells and delivers goods to B. C afterwards requests A to forbear 
to sue B for the debt for a year, and promises that if lie does so, 0 will pay for 
them in default of payment by B. A agrees to forbear as requested. This 
is a sufficient consideration for C’s promise. 

(c) A sells and delivora’goods to B. C afterwards, without consideration, 
agrees to pay for them in default of B. The agreement is void.’ 

COMMENT. 

■ The principle of a. 127 is included in s. 2 (d) above: see the 
comment thereto. If there is no consideration, 2 or the consideration 
fails, the surety is either not liable at all, or discharged from liability 
after the consideration fails. 3 But the consideration the failure of which 


* Mulhu Roman v. Chinna Vellayan 
(1916), 39 Mad., 965, 968. 

* Nanah Ram v. Mehin Lai (1877), 1 
All., 487, where illustration. ( c ) is charac¬ 
terised as being ambiguous, apparently 
on the ground that it is not clear whether 
(i) C was a party to the contract for the 
sale of the goods, and (ii) whether B 
paid any consideration to C. It is 
submitted that to both these questions 


the illustration furnishes an answer in 
the negative, with sufficient clearness, 
and thero is no ambiguit}'. 

3 E.g., where the consideration consists 
of withdrawing a criminal prosecution, 
or postponing a sale in execution of 
a decree, and the withdrawal or postpone¬ 
ment is not brought about: Bet Ram v. 
Debi Prasad [1881], All. W. N., 2. ; 
Cooper v. Joel (1859), 7 DeG. h\ t J., 240. 
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Surety’s liability. 


is referred to, is the consideration for the guarantee, which is distinct 
from the consideration for the principal debt: on the latter question see 
s. 128, below, and the comment thereto. 

The Illustrations.—“ Under illustration (a) [to s. 127] the con¬ 
sideration for C ? s guarantee is the promise by A to deliver goods to B ; 
and under illustration (6), the consideration moving C, the surety, is the 
forbearance on the part of A, the creditor, to sue B, the principal 
debtor; but in illustration (c), the goods have already been delivered 
to B; there is nothing, therefore, under such circumstances, to induce 
C to be surety for B, as the goods have already been delivered to B. 
This is what is called in English law a past consideration; by such law 
it is not considered sufficient to support a contract of guarantee ; by the 
Indian law it may be considered as no consideration at all/’ 1 

128. The liability of the surety is co-extensive 2 with 
that of the principal debtor, unless it is 
otherwise provided by the contract. 

Illustration . 

A guarantees to B the payment of a bill of exchange by C, the acceptor. 
The bill is dishonoured by 0. A is liable not only for the amount of the bill 
but also for any interest and charges which may have become due on it. 

COMMENT. 

Surety’s liability.—With reference to the liability of the surety 2 
the following points may be noted :— 

(1) Liability secondary.— The liability is secondary, as pointed out 
in the comment to s. 124, above,—arising only if the principal debtor 
(on whom the primary liability rests) commits default: 3 and, from this 
the conclusion follows that the liability of the surety cannot ordinarily 
be more extensive than that of the principal debtor 1 (s. 128). The 
creditor cannot, before default, sue the surety to force him to set apart 
money to provide for the default of the principal debtor; 4 but if a 
surety makes a voluntary assignment of all his property, leaving no 


1 Mad. Jur., IX., 41. 

2 Which moans not only that tho 

surety's liability is no less than that of the 

principal debtor (as shown in tho illus¬ 
tration, and see Board of Trade v. Em- 
players Liability Assurance Corporation 
[1910], 2 K. B., 649), but no more than 


it: Maharaja of Benares v. Har Ngrain 
Singh (1906), 28 All., 25. 

3 See s. 126. above. 

4 Antrobus v. Davidson (1817), 3 
Mer., 569; Wolmerkausen v. Gallick 
[189331, 2 Ch„ 514, 524. 
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assets in his hands to meet the call of the creditor, the assignment may 
be set aside, 1 2 as being in fraud of the creditors. 

(2) Judgment against principal debtor.— The judgment that 
the creditor may have obtained against the principal debtor, does not 
bind the surety, unless the surety is a party to it. How far, if at; all, 
it is relevant, is a question depending upon the Indian Evidence 
Act;. 3 

(3) When surety alone liable.— The liability of the surety might, 
at least in one case, exist though there is no liability on the part of the 
principal debtor; viz., where the principal debtor is a minor, who being 
incompetent to contract, is not bound by the agreement, but the surety 
is bound. Farran, J., explained this rule in a judgment, 3 a passage 
from which is cited in the present comment, below. 

(4) Suit against principal barred. —Similarly, in regard to the 
duration of the liability, it has been held that the liabilities of the principal 
and his surety (whatever may be the> case where they contract a joint 
and several debt) may be distinct: the suit against the surety may be 
barred by limitation, but not against the principal. For example, where 
the bar of limitation is saved by the principal debtor paying interest (see 
the Indian Limitation Act, s. 20); or (in the absence of a prohibition 
by the surety against it), by payment, of interest by the debtor on his (the 
surety’s) account. But, of course, unless the surety expressly authorizes 
such payment, it cannot be considered to be a payment made either by 
the surety himself, or by his agent duly authorized in this behalf. 4 It 
has been remarked that the relation of principal and surety does not give 
rise to any implied authority. 5 


1 In re Midler, Midler v. Muller (1882), 

2 Ch. D., 74 : defrauding and defeat¬ 

ing creditors : “ To hold,” said Lord 
8eiborhe, “ that a guarantor can make 
a voluntary settlement of the whole of 
his property, and support, it by showing 
that when ho made it, the person guaran¬ 
teed had assets enough to pay tho amount 
guaranteed, would go far to defeat the 
contract of suretyship,” “ A man,” 
said Cotton, L. »J., “who makes a settle¬ 
ment not leaving himself enough property 
to pay his creditors, must bo considered 
to do it with intent to defeat or delay 
them.” 

'* Of. Wbodroffo and Ameer Alls Indian 

T> ICA 


Evidence Act, pp. 170—183, 369—370, 
and see Re Kifchin , ex parte Young (1881), 
17 Ch. I)., 668; Evans v. Beattie (1803). 
5 Eap., 26 ; Men,an tile Investment Co, 
v. River Flute Co. [1894], 1 Ch., 578; 
Bacon v. Chesneij (1816), 1 Stark, 192. 

3 Kmhiba v. Shripat Narshiv (1894). 
19 Bom., 697. 

4 Gopal Doji v. Go pal bin Some (1903), 
28 Bom., 248. 

5 lb., citing Cockrill v. Sparkes (1863), 
1 H. & C., 699; Kenton v. Paddison 
(1893), 68 L. T., 405 (which do not 
seem to cover the point under con¬ 
sideration). 


27 
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(5) Liability limited. —The liability of the surety may be con¬ 
sidered to be limited by the provisions of ss. 140, 141, 145 : see 
introductory note to the chapter. 

(6) Surety favoured.— Finally as Lord Selborne has remarked, 
“ The surety is undoubtedly, and not unjustly, the object of some favour 
both at law and in equity/' 1 

Surety’s liability where principal debtor is a minor.— 

‘ Section 128 only explains the quantum of a surety’s obligation where 
the terms of the contract do not limit it as they often do. This is clear 
both from the language of the section itself and the illustration. Neither 
has any reference to the nature of the obligation of the principal. There 
is nothing unlawful, immoral, or even improper, in lending money to a 
minor, and we can see no reason why a person cannot contract to guarantee 
the performance by a third person, of a duty of imperfect obligation/’ 
[This remark, as to the minor being under an imperfect obligation to pay 
the debt, was based on the view that a minor’s agreement; may be voidable, 
not void : the question had not at the time been settled by the decision 
of the Privy Council in Mohori Bibi's case: 2 sees. 11, above. Farran, 
X, proceeded:] t; The case is perhaps still more dear, if the promise of 
the infant to repay the money is void/’ [This is the law as it now 
prevails in India, under the Privy Council decision.] c< In that case, the 
contract of the so-called surety is not collateral, but a principal contract. 
It is a conditional promise, founded upon valuable consideration, It is 
like the case of a person who, to appease the anger of a child, requests 
another to lend a guinea to the child to play with, and promises, if the 
child loses or does not give back the coin, to make it good.” 3 

In Debendra v. Administrator-General of Bengal 4 where one Cowie 
made false representations to the Gourt, and thereby obtained a grant 
of administration to the estate of a deceased person, Cowie’s sureties 
were held to be bound for his defalcations, notwithstanding that the 
grant of administration was revoked. This case falls within s. 124, above, 
rather than the present section, though it may appear to have some 
similarity with the case noted just above. But in Debendra Nath's case 4 
the liability of Cowie never became void : it only became useless, as he 
absconded after the grant was declared to be void and revoked. 


1 In re Sherry, London and County 2 (1903), 30 Cal., 539 ( F. C.) ; L. R,» 30 
Banking Co. v. Teery (1884), 25 Ch. I)., I. A., 114, 

<592, 703; Wheatley v. Bnsiow (1855), ® Kashiba v. Shripal Narshiv (1894), 

7 DoG. M. & G., 20, 279, 280 (per Turner, 19 Bom., 697. 

JL J.). See comment to h. 142, below. 4 (1908), 35 Cal, 955. 
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129. 

Continuing 

guarantee. 


A guarantee which extends to a series of 
transactions is called a “ continuing 
guarantee.” 1 2 

Illustrations . 

(a) A, in consideration that B will employ G in collecting the rents of B s 
asemindari, promises B to be responsible, to the amount of 5,000 rupees, foi the 
due collection and payment by C of those rents. This is a continuing guarantee.* 

{ b ) A guarantees payment to B, a tea-dealer, to the amount of £100, loi 
any tea he may from time to time supply to 0. B supplies C with tea to above 
the value of £100, and C pays B for it. Afterwards B supplies C with tea to the 
value of £200. C fails to pay. The guarantee given by A was a continuing 
guarantee, 3 and he is accordingly liable to B to the extent of xl( t. 

(c) A guarantees payment to B of the price of five sacks of flour to be deli¬ 
vered by B to C and to be paid for in a month. B delivers five sacks to C. C 
pays for them. Afterwards B delivers four sacks to C, which C does not pay 
for. The guarantee given by A was not a continuing guarantee, and accordingly 
he is not liable for the price of the four sacks. 

COMMENT. 

Continuing guarantee.—On a reference to the footnotes to s. 129, 
and the illustrations thereto, it “will appear that (a) a continuing guarantee 
extends the guarantee beyond the first advance, to subsequent 
advances, ( b) that it has to be distinguished from a series of distinct 
guarantees ; see the tests mentioned in the footnote to illustration (c) 
by which Willes, J., distinguished one from the other. 

Construction of* guarantees. —The interpretation of documents 
has been dealt with in the comment to a. 2, above. In connection with 
guarantees, however, a special difficulty arises where the guarantee names 


1 See Parrs Banking Co. v. Yates 
£1898], 2 Q. B., 400, 466 (-per Rigby, 
L. J):—The effect of the word [“ con¬ 
tinuing ”] is to extend a guarantee beyond 
the first sum advanced, to sums subse¬ 
quently advanced, so long as the 
guarantee is continued.’* 

2 This is to be distinguished from a 
case where there are a series oe distinct 
guarantees, year by year, for the 
transactions during the year, as in Lala 
Bhanshidhar v. Government of Bengal 
(1872), 14 Moo. I. A., 86; 9 Beng. L. R., 
364. 

3 In Wood v. Priestner (1867), L. R., 
2 Ex., 282, on which this illustration is 
based, the following considerations were 
•referred to as loading to the conclusion 
that the guarantee was continuing: 


(i) 0 had previously a monthly credit 
given to him by B: he was desirous of 
having that credit given again, and 
accordingly obtained this guarantee. 

(ii) The words with which the guarantee 
commenced, “in consideration of the 
credit given by ” B to C, were applicable 
to the same credit already given, (iii) The 
expression “ in default of non-payment of 
any accounts due, ” though capable of 
another interpretation, seemed to refer 
to anything which might appear, from 
time to time, to be due on the current 
account between the parties, (iv) The 
expression “whatever may be owing,” 
though similarly capable, seemed to 
apply to a future state of things. Per 
Willes, J. 
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a fixed sum for limiting the extent of the surety’s liability, e.g., that the 
surety’s liability shall be limited to. Rs. 100. In such a case, suppose 
that the debt due from the principal debtor was Rs. 200, that the surety 
has been made to pay Rs. 100, and that another Rs. 100 remain due 
to the creditor. If the debtor then becomes insolvent, and pays a 
dividend of 4 annas in the rupee, the question may arise whether the 
surety is entitled to claim a dividend on the Rs. 100 he has paid, or 
whether the dividend on the whole Es. 200 belongs to the creditor (cf. 
ss. 141,145, below). The answer to this question depends upon whether 
the surety had guaranteed the payment of the whole debt, or whether 
the guarantee was merely that Rs. 100 would be paid. 1 The leading 
case on this question is Ellis v. Emmanuel? 2 where the following proposi¬ 
tions are laid down, after an examination of all the previous authorities : 

•< Where the surety has given a continuing guarantee, limited in 
amount, to secure the floating balance which may from time to 
time be due from the principal [debtor] to the creditor, the 
guarantee as between the surety and the creditor [is] to be 
construed both at law and in equity as applicable to a 
part only of the debt, eo-extensive with the amount of his 
guarantee ; and this upon the ground . . . that it is 

inequitable in the creditor who is at liberty to increase the 
balance or not, to increase it at the expense of the surety.” 

“ If a creditor taking a limited security for a, floating balance means 
it to ibe a security for the whole of the debt and not merely 
for a part, he should take care that this is clearly expressed, 
for the pnmd facie construction is the other way, and the 
Court ought not to split hairs or make nice verbid distinctions 
on the words xised.” 

So that on the facts assumed in the earlier portion of this paragraph, 
if the security is in respect of a floating debt (viz., a debt which is liable 
to be increased or decreased), the primd facie construction will entitle 
the surety to receive from the insolvent debtor’s estate, the dividends 
on the amount he has paid to the creditor, via., upon Rs. 100; and the 
principal creditor will receive dividends only on the balance which is 
still due to him, viz., on Rs. 100. 

i Where a man. engaged for the whole 164, 168 [per Blackburn, J.). See also 

of a debt, pays only a part, he has no Hobson v. Buss (18/1), I,. R., 6 Ch. App., 
equity to stand in the place of the 762; Re Bass, exp. National Provincial 
person paid: per Lord Eldon, earp. Rush- Bank [1866], 2 Q. B., 12; Gray v. 
forth (1804—1805), 10 Ves., 401), 420 Seckham (1872), L. ft.. 7 Ch. App., 

* (1876), L. R., 1 Ex. D., 157, 163, 680. 
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130 . A continuing guarantee may at any time be 

Revocation of con- revoked by the surety, as to future trans- 

tinuing guarantee, actions, 1 by notice 2 to the creditor. 3 

Illustrations . 

(a) A, in consideration, of Bs discounting, at A’s request, bills of exchange 

dor C, guarantees to B, for twelve months, the due payment of all such bills to If 

the extent of 5,000 rupees. B discounts bills for ,C to the extent of 2,000 rupees. 
Afterwards, at the end of three months, A revokes the guarantee. This revoca¬ 
tion discharges A from all liability to B for any subsequent discount. But A 
is liable to B for the 2,000 rupees, on default of C. 

(b) A guarantees to B, to the extent of 10,000 rupees, that C shall pay 
all the bills that B shall draw upon him. B draw's upon C. 0 accepts the Bill. 

A gives notice of revocation. C dishonours the bill at maturity, A is liable 
upon his guarantee. 

COMMENT. 

Sib Henry S. Maine, in enumerating the points on which the Indian 
Contract Act differs from the English law, quoted the following remarks of 
the Commissioners, which seem to have reference to the present section :— 

21, “ We have provided that a continuing guarantee given bv, 

to, or for, a firm, shall not be rendered invalid by a change in the film.” 

The section involves two notions 4 besides' the giving of a notice of 
revocation,— (1) that the guarantee is continuing; (2) that the notice 
operates as regards future, transactions only. 

Sections 130—136, and, 139 (which refer to various ways in which 
the liability of the surety is put an end to) should be read together, 
and contrasted with as. 137 and 138- 

Discharge of surety for minor or administrator.— Three 
decisions of the Bombay, Calcutta, and Madras High Courts must be 
considered in connection with this question :— 

(1) In Bai Somi v. Chokski , 5 Sargent, C. J. } and Candy, J., held 
that s. 130 of the Indian Contract Act did not apply to a bond executed 


amount to notice under s. 130: llalaji 
Sitaram v. Bhihaji (1881). 8 Bom., 164 ; 
Bhikabhai v. Bai Bhuri (1903), 27 Bom., 
418; OoulthaH v. Chmentson (1875), 
5 Q. B. 1)., 42, 47. deals with the question 
of notice in case of death; of. h. 131. 
below. 

3 E.<j.y in Baston v. Bennett (1812), 
3 Camp., 220. 

4 See pp. 3— 9, above, for the full state¬ 
ment of Sir H. Maine. 

3 (1894), 19 Bom., 245. 


1 The revocation operates not from 
the day on which it is made, but after 
the transactions existing at the date of 
revocation have come to an end. The 
revocation cannot affect liabilities already 
incurred. Thus in Lloyds v. Harper 
(1880), 16 Oh. TX, 290, 319, 320, there 
was one entire transaction, and the 
liability could not bo put an end to 
•(there the surety had died). 

2 More denial of liability in the 

pleadings of a previous suit does not 
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under the Minors Act XX. of 1864, s. 12, which is set out in the 
footnote. 1 2 In holding this view, they explained that they did not say that 
the surety may not apply to the Court to take steps for his protection 
against the guardian. 

(2) Seven years later, the Calcutta High Court had to consider the 
case of a person who had executed a bond as a surety for the due 
administration of the estate by the administratrix, under the Probate and 
Administration Act V. of 1881, s. 78 ; and who applied to be discharged on 
the grounds (which he substantiated) that the administratrix was wasting 
the estate; and that he was powerless to stop her having no beneficial 
interest in the estate, as he was unable to bring an administration-suit. 
Bai Sami's case* wa then distinguished on the ground that the Court 
could not, in the case of an administration-surety, take steps for his 
protection against the administratrix, in the manner suggested by the 
Bombay High Court in regard to the surety of a guardian. In the result, 
it was held that the Court could discharge the surety, and apparently 
also appoint another surety. 

(3) The Calcutta decision was in turn dissented from by Moore, J., in 
Madras, and his decision affirmed by White, C. J., and Subramania 
Aiyar, J,, who held that the surety under s. 78 of the Probate and 
Administration Act, could neither bring a suit praying for Iris discharge, 
nor make an application for that purpose. The reason given by Moore, 
J., was that ss. 50 and 51 of the said Act, which empower the Court to 
annul Letters of Administration, did not give the Court jurisdiction to 
discharge, except for a just cause, and that a disinclination felt by one 
of the sureties to continue to be responsible, was not just cause. The 
Court of Appeal referred to the fact that in England it has been held 
that the Court has no power to discharge a surety;? They also held 
that the application or suit had neither precedent nor principle in its 


1 “ The Civil Court may take such 
security as it shall think necessary, from 
any person, to whom it may grant a 
certificate of administration, of the 
property of any minor, under this Act; 
provided always that no security shall 
be demanded from the Collector of a 
district, or the public curator where their 
services may he availed of.” Act XX. of 
1864 has been repealed by the Guardians 
and Wards Act VIII. of I860: see s. 34 
of the latter. 

2 (1804) 10 Bom., 24o. 


;| Citing re Stark (1860), L. JR., I 
P. & D.v 76 where the motion was that 
two sureties to the administration-bond 
be discharged, and that two other 
persons who were willing to become 
sureties in their place, might be substi¬ 
tuted. It was dismissed, Lord Penzance 
(then Sir J. P. Wilde) remarking, during 
argument, that the sureties could not 
be discharged from liabilities already 
incurred, and suggesting an indemnity* 
bond by the proposed new sureties. 
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favour, that to allow it would lead to great inconvenience. They point 
out that if s. 130 were applicable^ the surety could, without assigning 
any reason, revoke his suretyship by notice, which is opposed to Maclean, 
C J.’s dictum that the surety could not be discharged, if he desires it, 
from mere caprice, 1 2 3 

Questions involved —These decisions, it will be observed, involve 

two distinct classes of questions,— 

i First, as to the powers of 'the Court exercising jurisdiction in granting 
. . ’ probate and in regard to the person or property of minors. 
v '. These powers must be determined with reference to the 
Probate and Administration Act, and the Guardians and 
Wards Act, and need not be further considered here. 

: Secondly, with reference to the nature, of the obligation arising on 
the surety when he executes’ a bond under s. 78 of the 
* ' Probate Act, or s. 34 of the Guardians^ Act, it is worthy of 

consideration whether the obligation so arising is subject to 

the incidents of the Indian Contract Act, s. 130. 

Obligations under surety bonds and guarantees com¬ 
pared • (1) English law.— In dealing with this second question, it is 

noteworthy in the tot pine, that the !aw in England on the pom* 
covered bv «. 130 (determination oi guarantee, by notice) has been hod 
down mt With reference to (1) the gnarantee being continuing nor (2) the 
transaction, affected being future,* but (3) with reference to the question 
whether the consideration is entire or fragmentary, i.e., supplied from 
time to time, and therefor, divisible* That this »the basi. of English 
decisions will appear from the following dicta. “ 1* 1— ^ 
gnarantee, it has been said, i. divisible a. to each advaece, and I,pens 
as to each advance into on irrevocable promise or guarantee only when 
the advance is made."* In Offorf v. Bowes* the principle on which 


1 Those decisions are considered in the 
comment* below. For the author’s sub¬ 
missions, see the end of the comment to 
s. 130. 

2 See the earlier part* of the comment to 
s. 130. 

3 Per Lush, L. J., Lloyds v. Harper 
(1880), 16 Ch. I)., 319, and he gives, as 
an example of an entire consideration, 
the case where a lease is granted in consi¬ 
deration of a surety guaranteeing the 
performance of the covenants,—in which 
caseT^ftor the grant of the lease, the 


lessor has nothing more to do (so that the 
consideration from the lessor is entire). 
The examples given of fragmentary 
consideration arc where there is a 
guarantee to secure the balance of a 
running account at a banker s or for 
goods supplied. 

4 Per Bowen, J. (as he then was), 
CouUharl v. Clementson (1879), 5 Q. B. D„ 
42,46. • 

5 (1862), 12 C. B. (n. s.), 748; ef. 
Bengal Coal Co . v, Homee Wadie <(« Co. 
(1899), 24 Bom., 97. 
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continuing guarantees are held to be revocable is thus explained: 
Each separate transaction (e.g } sale of goods on credit) is an acceptance 
of a standing offer or proposal by the surety : the surety’s proposal being 
“ I will guarantee the debtor’s paying for goods, if you sell him the goods 
on credit”: until the proposal is accepted, 1 there is no contract, and 
until then the proposal may be withdrawn. 

(2) Principle of 8 . 130 and English law the same.-The con¬ 
siderations above referred to, it is submitted, underlay the principle 
on which s. 130, quite as much as the English law, is founded. In other 
words, there cannot be a “ series ” of transactions nor 64 future ” trans¬ 
actions (which are essential for a continuing guarantee; see ss. 129, 130) 
where the consideration is entire; and conversely, where the considera¬ 
tion on each side is 44 fragmentary, supplied from time to time, and 
therefore divisible,” 2 each set of such separable considerations forms a 
separate transaction, which is future within the meaning of s. 130, 
provided that neither party has performed his part of the transaction, 
or given to the other party the consideration due from him at the date 
in question. 

In some cases the question whether the transaction is to be deemed a 
future transaction,—consisting of one. of a series of transactions, or whether 
(to adopt the phraseology of English law) the consideration is .entire 
and not fragmentary, seems to depend upon whether the creditor can 
resile from or revoke his own act, done on the strength of the guarantee, 
or whether he is bound by it. Thus in the case of a lease granted on 
the faith of a guarantee that the lessor would perform his covenants. 
Lush, L. J., said that the consideration was entire; 2 on the other hand 
where the fidelity of a servant is guaranteed it has been said that it is 
revocable (at least after the servant has proved himself unfaithful), if 
the master has the power to discharge him. 3 


1 Tho acceptance may consist of the 
supply of goods on credit: Moriel v. 
Cowan (1877), 7 Ch. IX, 151; or the 
advances of money Re Boys, Bedes v. 
Boys, exp. Hop Planters Co. (1870), L. R-. 
10 Eg., 467. 

2 Lloyd# v. Harper (1880), 16 Ch. D., 
319, see above. 

3 Set) Burgess v. Eve (1872), L. R. 
13 Eq., 450, 457 per Mali ns, V. C., whoso 
judgment was followed hv Blackburn, J., 
with some hesitation (“ without deter- 
mining whether we should have ventured 


to lay down such an equity ourselves ”): 
Phillips v. Fomll (1872), L. R., 7 Q. 
B.. 666, 681, 682. The rest of tho 
Court in that case (Cockbum, O. J., 
Lush and Quain, JJ.) on p, 675 
expressly limit the termination of tho 
guarantee to tho case where the master 
having the power of at once discharging 
the servant for dishonesty continues 
him after knowledge of dishonesty ; 
and see Lloyds v. Harper (18*0), 16 Ch. 
D., 290 explained in In re Grace, Balfour 
v. Grace [1902], 1 Ch., 733, 740. 
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(3) Conclusion. --It is submitted, on the basis of the principles 
above stated, that the question whether or not a surety under the Probate 
or the Guardians Act can be discharged, must depend, amongst other 
things, upon whether the Court can undo its own act of granting letters 
• or appointing guardian (which act was done on the assumption that the 
surety would be bound). If the Court has no power to alter its first 
decision, then it is submitted that it is beyond question that the surety 
cannot claim to be discharged: for, assuming that the Indian Contract 
Act applies to surety-bonds given to the Court, yet judged as a contract 
governed by the Act, there would be no series of transactions, nor any 
future transaction in reference to which a revocation would be operative. 

If on the other hand, the Court has power to reinstate itselt (and as a 
consequence the minor or the estate) into the position m which matters 
stood before the surety-bond was executed, then, on the principles 
enunciated in Smith v. Bank of Scotland? Bees v. Berrmgton- and 
Burgess v. Eve * and approved in Phillips v. Foxallf through the favcg 
(in the words of Lord Selborne), justly shown to sureties,• it » submitted 
that the Court will make an effort to relieve an honest surety from the 
effect of another’s anticipated dishonesty. It has not been overlooked 
that, in regard to questions connected with guardianship and adnums ra¬ 
tion, there might be great difficulty in the Court placing itselt in the 
position in which it was before appointment or grant: but, as already 
stated, those questions do not fall within the sphere of the present work 
Summing up, it is submitted that the question whether or not such 
surety-bonds' fall within the operation of 8. 130, and whether they can or 
cannot be revoked, depends primarily upon whether such bonds ar ^ 
in the nature of continuing guarantees. That primary question involves 
a second question, viz., whether upon their revocation, the parties con¬ 
cerned could, in regard to future transactions, be^p acec in le .a 
position in which they would have been, had the bonds never been entered 
into. And this second question in its turn depends upon amongst othe 
things, a third question, whether the Court can revoke t he grant, of 
the probate, or appointment of guardian, etc. If t is -nr ques i n 
answered in the affirmative, then it is submitte t a. w cov ’ 

in a proper case, endeavour (for the same reasons tor which a surety is 
to glto 1, « object of favour, both at la,, aud ,u cqfoty) to rebove 
■the surety from responsibility for future transactions. _ 


1 (1813), 1 Dow., 272, 292. 

2 (1795), 2 Vest, 540, 543. 

3 (1872), L. R., 13 Eq., 450,457. 
*(1872), L- R., 7 Q- B., 666, 675, 


682 . 

6 See paragragh (6) of the comment 
to s. 128. above, headed “ surety 
favoured.” 
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Revocation of cott- 
t inning gua ranfcee 
by surety's death. 


181. The death 1 of the surety operates, in the 
absence of any contract to the contrary, 1 
as a revocation of a continuing guarantee, 
so far as regards future transactions. 1 

COMMENT. 

Analogous law. --Under s. 201, below, a contract of agency ter¬ 
minates on the death either of the agent or the principal. 

Death of surety : notice. —The English law differs materially' 
from that contained in s. 131. Thus, it has been held in England that 
the death of a surety does not operate as the revocation of a continuing 
guarantee, 2 and that, in any case, notice of death (express or constructive)' 
is necessary. 3 

In a case decided in Allahabad, 4 the guarantee was that rent due 
under a lease would be duly paid, and it was held that, having regard 
to the transaction, it must be deemed that the intention of the parties 
was that the guarantee should continue during the terms of the lease, so 
as to take the case out of s. 131. 

It has been decided in England 5 that, in a case where there is a 
provision that there shall be express notice by the representatives of the 
deceased if they desire to revoke, constructive notice is insufficient. 

Similarly, it would appear that, under the Act, if it is a term of the 
contract of guarantee that the representatives of the surety shall have the 
option of terminating the guarantee, something will be required from the 
representative to show that he has exercised the option. 

132. Where two persons 6 contract with a third person 
to undertake a certain liability,* and also 
contract with each other that one of them 7 
shall be liable only on the default of the 
other, the third person not being a party 
to such contract, the liability* of each of 


Liability of two 
persons, pri marl ly 
liable, not affected 
by arrangement bet¬ 
ween them that one 
shall be surety on 
other's default. 


comment as to (i) necessity of 
notice of death and (it) as to contracts to 
the contrary. 

2 Bradbury v. Morgan (1862), 31 L. . J. 
(Ex.), 462. 

3 Ooulthart v. Clemenlson (1879), 5 
Q. £. D.,42. 

4 Gopal Singh v. Bhavxtni Persad 
(1888), 10 All., 531. 


5 In re Silvester, Midland By. Co. v. 
Silvester [18953, 1 Ch., 573. 

6 The acceptor and drawer of a bill 
of exchange are not two such persons ; 
and s. 132 does not apply to them : 
Pogosi v. Bunk of Bengal (1877). 3 Cal., 
174, 184. 

? I.e that one of them (A. in the illus¬ 
tration) shall be surety for the other (B) 
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such two persons to the third person under the first contract 
is not affected by the existence of the second contract, 
although such third person may have been aware of its 
existence. 1 

Illustration. 

A and B make a joint and several promissory note to C. A makes it, in fact,, 
as surety for B, and C knows this at the time when the note is made* The fact 
that A, to the knowledge of C, made the note as surety for B, is no answer to a 
suit by C against A upon the note. 

COMMENT. 

See the extract from Sir H. S. Maine’s speech cited in the comment 
to s. 139, below. 

Tuff, section may, with the object of making its meaning obvious 
at first glance, be printed, as follows,—• 

u Where two persons 2 contract,— 
ct first, with a third person , 3 to undertake a joint liability, and 
also contract — 

c< secondly , with each other , 4 that one of them shall be liable only 
on default of the other,—that third person 3 not being a 
party to such (second) contract,—• 


“ the liability of each of such ' 
two persons, 2 to the third 
person 3 under the first 
contract,—* 


is not affected 
by,— 


r the existence of the 
second contract,—al¬ 
though such third 
person 3 may have 
been aware of it/* 


The section deals in terms only with the liability of two joint 
guarantors to the promisee, and it is laid down that they shall each be 
liable to the promisee, notwithstanding that, inter se, one of them may 
be, for example, merely a surety for the other: and the promisee’s right 
to proceed against either promisor is not affected by his knowiedge of 
the internal arrangement. 

Go-promisor's rights in England when he is merely surety— 

The law laid down by the House of Lords, in England, however, is that the 
joint promisor (A, in the illustration to s. 132) who is merely a surety shall 


1 But if ; the creditor (C) is aware that 
A is merely a surety, then by such 
knowledge C, under the decisions of the 
Courts of England, becomes bound by 
the rules contained in ss. 133, 134, 135 in 


his relations with. A. See comment. 

2 I.e., A & B in the illustration. 

3 l.e., C in the illustration. 

* I.e., A with B, in the illustra¬ 
tion. 






428 


THE INDIAN CONTRACT ACT. 


[Ch. VIII. 


have the rights of a surety contained in ss. 133—135, below. Thus, “ if 
after a right of action accrues to a creditor against two ox more persons 
he is informed that one of them is a surety only, and after that he gives 
time to the principal debtor without the consent and knowledge of the 
surety, then the surety is discharged ” 1 (s. 135); and Lord Watson said 
more generally : 2 “ My Lords, when two or more persons, bound as full 
debtors, arrange either at the time when the debt was contracted, or 
subsequently, that, inter se, one of them shall only be liable as a surety, 
the creditor, after he has notice 4 of the arrangement, must do nothing 
to prejudice the interests of the surety in any question with his co¬ 
debtors. That appears to me to be the law as settled by the judgments 
in this house in Oakley v. Pasheller? and Overencl Gurney & Co. v. 
'Oriental Financial Corporation , 4 

Dissentient views in England.— There was, however, a very 
emphatic dissent from the view that has prevailed in England, by 
Cockburn, C. J., and Blackburn, J., who observed; 5 “ The contention 
is that the two [joint promisors] had a right, without the knowledge or 
•consent of the [creditors], to create a new state of things, and then, by 
giving notice, to prevent the creditors from doing what they lawfully 
might before,—to create a right in themselves which, if observed, must 
derogate from the [creditors 5 ] right, and then to say that it is inequitable 
in the [creditors], to act in derogation of this right so created. Surely 
the inequity begins earlier, and is in the [joint promisors] derogating 
from the [creditors 5 ] right without their consent. It was, however, 
argued that however much this might be contrary to principle, it was 
established by the decision of the House of Lords in Oakley v. Pasheller . 3 
We do not think that any such point either arose, or was decided in 
that case.” 6 

The reasons against holding as is now the law in England, are stated, 
perhaps, even more emphatically, in Mainyay v. Lewis? by Lawson, J., 


1 (Liquidators oj) Overend Gurney <ii Co. 

v. (Liquidators of) Oriented Financial 
Corporation (1874), L. K., 7 Eng. & 
lr App., 348, 360, 361 ( per Earl 

■Cairns). 

2 Rouse v. Bradford Banking Co. 
11894], A. C., 586, 598. 

3 10 Eli. (tt.s.), 548 ; 4 Cl. & Fin., 207, 
233. 

4 L. ft , 7 Eng. & Jr,, App., 348. 

5 Swim v. Redman (1876), 1 Q. B. I)., 

536, 542. But as to Blackburn, J., sec 


the next footnote. 

* Swire's case must be considered to 
be overruled by Rouse's cast [1894], 
A. C., 586, ml Blackburn, J., himself 
seems to have expressed another opinion 
in Bailey v. Edwards (1864), 11 Jur. 
(K.S.), 135 ; 4 B. & S., 761. 

7 (1870), Jr. Hep., 5 Com. L., 229 
reversing (the view of 4 Judges prevail¬ 
ing against 3) a unanimous decision of 3 
Judges in (1869), Ir. Rep., 3 Com. L., 
495. 
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who said : “ To hold that this is so seems to me contrary to all sound 
principles of law. To affect the rights and alter the remedies—or even 
the order of remedies—of a creditor, by an arrangement, entered into 
between his debtors, to which he was no party, seems to be an interference 
with contracts very contrary to the spirit of our law. Lo-day a man has 
two debtors, both liable to him in the same degree, and to-morrow by 
no act of Ills own, his dealings with those parties are fettered by the obliga¬ 
tions of a suretyship to which he never assented. Such a doctrine 
too, if carried out fully, may produce very strange results, if it applies 
to all cases of liability, originally joint and equal, but converted into 
primary and secondary liability, by covenants to indemnify, entered into 
between the debtors/ 7 Lawson, J., nevertheless considered himself bound 
by Oakley v. Pashellerf to decide against his own opinion. 

Is the law in India the same as in England Decisions.— 

Then the question arises whether the law in British India is to the same 
effect as in England. There are three decisions on the point: two 
of the Calcutta High Court and one of the Madras High Court. 

In Harjiban Das v. Bhagwan Das 1 2 (which was decided some months 
before the Indian Contract Act came into operation) a view of the 
English law similar to Blackburn, JAs (which is now held by the House 
of Lords, in England, to be erroneous) was accepted. This decision cannot 
be of much assistance, as it was not decided on the terms of the Act r 
and proceeds on a view of English law that is no more tenable. 

The next case is that of Punchamm Ghose v. G. 1L Daly , 3 a similar 
decision of a single judge, given after the Indian Contract Act had 
come into operation. 

In Pojgose v. Bank of Bengalf it was decided (1) that s. 132 did 
not apply even where the tc two persons ” alleged to be contracting with 
a third person to undertake a certain liability were the acceptor and 
drawer of a bill of exchange ; (2) that the acceptor was not a mere 
surety even as between himself and the drawer; (3) that assuming the 
acceptor was a mere surety nothing had been done by the creditor by 
which the surety would be discharged. 

In Ramakistayga v. Kasshn , 5 Shepherd, J., held that a person who 
had accepted a bill merely for the accommodation of the drawer and as 
surety for its due payment was discharged by the payee giving time to 
the drawer (s. 135 below ). 

1 So* footnote 3 on p. 428. 3 (1875), 15 Beng. L. R., 331. 

2 (1871), 7 Bong, L. R., 535, 540. 1 (1877), 3 Cal, 174. 

—551. 5 (1889), 13 Mad, 172. 
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Conclusion.—Ifc is submitted whether, where the question does 
not refer to the drawer and acceptor of a bill of exchange, but to two 
joint promisors, and s. 130 is applicable, it is open to the Courts in British 
India to follow the law of England. For, the section states that the 
liability of each of the two joint promisors (A and B, in the illustration) 
is not affected by the existence of the contract amongst themselves, though 
the promisee, C, may be aware of its existence. Now, according to Oakley 
v. PaskeUer 1 the liability of one of the two joint promisors {viz., A, the 
surety) is certainly affected by the “ second contract.” For, if there 
were no second contract, the acts falling within ss. 133—135 would not 
discharge A, whereas the existence of the second contract does bring 
about the effect A being discharged bv such acts. To adopt Lord 
Blackburn’s language, 2 the second contract does, in England, derogate 
from the creditor's right, but the Act says it shall not do so. It would 
therefore appear that in India the English law, as laid down in the House 
of Lords, cannot be followed. 

133. Any variance, 3 made without the surety’s con¬ 
sent, 4 in the terms of the contract between 
kywStwms the principal debtor 5 and the creditor, 
of contract. discharges the surety as to transactions sub¬ 

sequent to the variance. 6 

Illustrations. 

(a) A becomes surety to G for B's conduct as a manager 7 in C’s bank. 
Afterwards, B and C contract, without A’a consent, that B’s salary shall be 
raised, and that he shall become liable for one-fourth of the losses on overdrafts. 
B allows a customer to overdraw, and the bank loses a sum of money. A is 
discharged from his suretyship by the variance made without his consent, and 
is not liable to make good this loss. 

(b) A guarantees C against the misconduct of B in an office 7 to which 
B is appointed by 0, and of which the duties are defined by an Act of Legislature. 


1 See p. 4.28 note (3). 

2 Swire v. Red man (\ 876), 1 Q. B. 1)., 536. 

3 Where, by the variance in the terms cf 
the contract, the burden on the surety 
would be increased, the principle is 
clear, and there can lie no doubt z Rhalun 
Jkihi v. Abdullah (1880), 3 AH., 9. If 
by the variance the surety’s liability is 
not affected (e.g., a reduction in the 
salary) it has been, apparently, held, in 
England, that the surety is not dis¬ 
charged : Frank v. Edwards (1852), 8 
Exch. 214. But see the last sentence 
of illustration (6), and comment. 

4 Even if it is without the creditor’s 


consent, e.g., by Act of the Legislature : 
see illustration ( b ). 

5 The word debtor ” has been added 
by Act XXIV of 1917. 

6 See Rammmnd Koondoo v. Chovxlhry 
Soonder (1878), 4 Cal., 331(p. c\), referred 
to in the comment. Balkrishnu v. 
Bank of Bengal (1891), 15 Bom., 585, 
590, distinguishes s. 133 from a. 140. 

7 There are a great number of 
cases in England relating to guarantees 
for the fidelity of a person in some office 
or employment, which are collected 
together in Halsbury’s Laws of England, 
XV., 494 - 498, §§ 929—934. 
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By a subsequent Act, the nature of the office is materially altered. Afterwards 
B misconducts himself. A is discharged by the change from future liability 
'under his guarantee, though the misconduct of B is in respect of a duty not 
affected by the-later Act. 1 

(o) 0 agrees to appoint B as his clerk to sell goods at a yearly salary, upon 
A’s becoming surety to C for B’s duly accounting for moneys received by him 
as such clerk. Afterwards, without A’s knowledge or consent, C and B agree 
th.at B should be paid by a commission on the goods sold by him and not by 
fixed salary. A is not liable for subsequent misconduct of B. 

(cl) A gives to C a continuing guarantee to the extent of 3,000 rupees for 
any oil supplied by C to B on credit. Afterwards B becomes embarrassed, 
and without the knowledge of A, B and C contract that C shall continue to supply 
B with oil for ready money, and that the payments shall be applied to the then 
existing debts betw een B and C. A is not liable on his guarantee for any goods 
supplied after this new arrangement. 

(e) C contracts to lend B 5,000 rupees on the 1st March. A guarantees 
repayment. C pays the 5,000 rupees to B on the 1st January. A is discharged 
from Ms liability, as the contract has been varied inasmuch as C might sue 
B for the money before the 1st of March. 

COMMENT 

Acts of the creditor discharging: the surety are dealt with in 
several sections :— 

Section 133 : variance hi the terms of the contract between the 
principal and the creditor; 

Section 134: contract or act releasing or discharging the principal 
debtor; 

Section 135 : composition with or promise to give time to the debtor— 
not to a third person (s. 136),— 
nor mere forbearance to sue (s. 137); 

Section 139 : creditor impairing surety’s eventual remedy by an act 
which is inconsistent with the rights of the surety, or by 
omission of an act which his duty to the surety requires. 

English law. —With this the following statement by Lord Bram- 
well (then Bramwell, J. A.) of the law of England may be compared : 
^There are three ways/’ he said, “in which the surety might be 
discharged: 

First, by time being given to the debtor ; 

secondly , by an alteration in the contract between the principals; 
and 


1 Pybus v. Gibb (1850), 0 E. & E., Jukes [1877], W. N., 211 ; of. Bal- 
.902 ; Bartlett v. Attorney-General (1709), krishna v. Bank of Bengal (1891), 15 
Park.. 277 ; Mailing Union v. Graham Bom., 585. 

(1876), L. R., 15 C P., 20; Finch v; 
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thirdly , by the principals dealing together so as to affect the position 
of the surety to his prejudice.” 1 

Variance in the terms of the contract is referred to in s. 133. 
Four questions arise in connection with it. 

(1) Immaterial variation,— Is the surety discharged when the 
variance is not. material ? In English law the answer is, that, “ although 
in cases where it is without inquiry evident that the alteration is 
unsubstantial, or that it cannot be otherwise than beneficial to the surety, 
the surety may not be discharged; yet, if it is not self-evident that 
the alteration is unsubstantial, or one which cannot be prejudicial to the 
surety* the Court will not, in an action against the surety, go into an 
inquiry as to the effect of the alteration, or allow the question whether 
the surety is discharged or not, to he determined by the finding of a jury 
to the materiality of the alteration or on the question whether it is to the 
prejudice of the surety, 2 but will hold that, in such a case, the surety 
himself must be the sole judge whether or not he will consent to remain 
liable, notwithstanding the alteration, and that if he has not so consented, 
lie will be discharged.” 3 

It would seem that the law laid down in s. 133 is to the same 
effect. 

I 

Two cases, where there was a variation and yet the surety was not 
discharged, are referred to in the footnote. 4 

(2) Distinct contracts. —Where the terms of the contract provide 
for two entirely separate and distinct matters (as, where the surety 
becomes surety for the performance of one of them by one bond, and of 
the other by another bond) the alteration in the position of the principal 
in relation to the subject-matter of one term, will not, in England, relieve 


1 Croydon Gas Co. v. Dickimmc {1876). bv Privy Council in Ward v. National 

2 C. D., 46, 49. Ban/f of New Zealand (1883), 8App. Cae., 

2 jK.jf/., in Calvert v. London Dock Co. 755. See also Taylor x. Bank of New 

(1S3S), 2 Keen. 638, advances were made South Wales {1886), 11 App. Cas., 596,. 

beyond the stipulation in the contract, 603 (p. c.): Whitcher v. Ball (1826), 5. 

which made it easier for the contractor Barn. & Or., 269 (in which case Little- 

to do the work, but also took away that dale* J.. dissenting, hold that on the 

particular sort of pressure, which by the maxim de minimis non curat lex* the 
contract, was intended to be applied to surety ought not to be discharged. 

him. 4 Frank r. Edwards (.1852), 8 Exch, v 

3 Holm v. Bruns kill (1878), 8 Q. B. D., 214 (per Parke, B.) ; Eandersott v. Aston • 

495, 505 (per Cotton, Thesiger, L. JJ., (1873), L. R., 8 Exeh., 75. 

Brett, L. J., dm.) approved and followed 
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the surety from the performance of the other term. 1 Apparently the 
same would hold in India. 

(3) Variance by legislature : change of law of limitation.— 

There must be a variation in the terms of the contract, and such a 
variation, even if brought about by the legislature, will discharge the 
surety (see illustration (6)); where however the variation was merely as 
to the period of limitation after which the creditor could not sue the 
principal debtor, it was held that s. 133 was, on the following grounds 
not applicable : 2 “ If this can be regarded as a variance in the contract, 
yet not a variance made by the principal debtor and the creditor, but 
by the Legislature, it does not fall within s.133 3 and therefore does 
not discharge the surety/’ 2 Then, after a reference to ss. 134 and 137, 
it is remarked: “Mere forbearance,” in.s. 137, “ means a forbear¬ 
ance, not resting upon, or in consequence of, such a promise to give 
time to, or not to sue, the principal debtor, as is the subject of 

135 ..It must be inferred from s. 137 that it is no part of 

the creditor’s duty to sue the principal debtor at any particular time.” 
4 Although the creditor’s right to sue the principal debtor is barred, 
such will not be the case with the surety’s right to sue the principal 
debtor if the surety be compelled to pay,”—for limitation begins to 
run against the surety only after he has been made to pay. Finally, 
the prolongation of the period of limitation was the act of the Legisla¬ 
ture not of the creditor. 

(4) Discharge may not be complete.—The section speaks of a 
complete discharge as to future transactions. 4 It may possibly be held, 
following the decision of the Privy Council in Ramanund v. Ohowdhry , 5 
that there may be cases where the result would not be a total discharge, 
but a restriction of the liability within the same limits as would have been 
the case had there been no variance. 

1 Harrison v. Seymour (1866), L. R., C. 

P., 518 (where two ships were the subject- 
matter) ; Skilletl v. Fletcher (1867), L. R., 

2 C. P., 469 (two Offices); Oroydm Gas 
Co, v. Dickinson (1876), 2 C, F. D., 46 

(3 payments, in July, August, September : 
time given for July payment does not 
discharge surety as to August and Sep¬ 
tember). 

* Did Westropp, C. J., overlook 
illustration (6) ? There were no argu¬ 
ments, and neither illustration (h) nor 

T, ICA 


any of the English decisions on which 
it is based, is referred to in the judg¬ 
ment. 

3 Nor within M. Merlin’s Repertoire 
de Jurisprudence, II., 445, Tit., Caution 
(Bail, surety, security): Hajarimal v. 
Krishnarcw (1881), 5 Bom., 647, 652. 

4 Hajarimal v. Krishnarav (1881), 5 
Bom., 647, 650 {per Westropp, C, J., and 
Bird wood, J.). 

6 Ramanund v. Chowdhry Soonder 
(1878), 4 Cal., 331 (p. c.). 
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134. The surety is discharged by any contract 1 
Discharge of between the creditor and the principal 
SargV of 1 priaci- debtor, by which the principal debtor is 
pat debtor. released, or by any act 1 or omission 2 of 

the creditor, the legal consequence of which is the discharge 
of the principal debtor. 

Illustrations . 

r (a) A gives a guarantee to C for goods to be supplied by C to B- 0 supplies 
goods to B, and afterwards B becomes embarrassed and contracts with his 
creditors (including C) to assign to them his property in consideration of their 
releasing him from their demands. Here B is released from his debt by the 
contract with €, and A is discharged from his suretyship. 

(b) A contracts with B to grow a crop of indigo on As land and to deliver 
it to B at a tixed rate, and C guarantees A’s performance of this contract. B 
diverts a stream of water which is necessary for irrigation of A'a land and thereby 
prevents him from raising the indigo. C is no longer liable on his guarantee. 

( c) A contracts with B for a fixed price to build a bouse for B within a stipu¬ 
lated time, B supplying the necessary timber. C guarantees A's performance 
of the contract. B omits to supply the timber. C is discharged from his surety¬ 
ship. 5 

COMMENT. 

Sir Henry S. Maine, 4 in enumerating the points on which the 
Indian Contract Act differs from the English law, quoted the following 
remarks of the Commissioners, which seem to have reference to the 
present section:— 

17. 4C In dealing with the Law of Suretyship, we have not thought 
it right to recognise a transaction so complicated, and tending so much 
to the unfair devolution of liability on the surety, as that by which a 
creditor who makes a composition with, or agrees to give time to, or not 
to sue, the principal, may yet reserve his rights and remedies against 
the surety. By the rule which we propose, an agreement between the 


% K ear shy v. Cole (1846), 16 M. & W., 
128, Parke, B., citing Bateson v. Gosling . 
L. R, 7 C. 1\ 9, 13 (per Wilfou, J.). 
m> 39, 53, 54, 53, 62, 63, 67, 118, 120, 
above, refer to such acts or omissions as 
are contemplated in s. 134 : i.e. refusal 
TO PERFORM or DISABLING HIMSELF from 

performing (s. 39); or preventing the 
other party from performing his promise 
(a 53); or default in performing what 
is a necessary preliminary (s. 54) ; or 
novation or rescission or alteration of 
the original contract (s. 62 ); or dispen¬ 


sing or remission of the contract (8. 63)» 
or neglecting or refusing to afford 
reasonable, facilities to the promisor 
(s. 67); or refusal to accept goods sold 
(hs. 118 and 120). Of. Com?mrcial Bank 
of Tasmania v. Jones [1893], A. C., 313, 
316, as fro novation. 

2 As to omission to sue see s. 137, 
below and comment to s. 134. 

3 Of. s. 54, illustration (b) above. 

4 For the full statement of Sir H. S. 
Maine, seo pp. 3—9 above. 
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creditor and the principal, by which the creditor makes a composition 
with, or agrees to give time to, the principal, or not to sue him, will dis¬ 
charge the surety ; no exception being made in favour of the creditor 
in the case where he has endeavoured to reserve his Tights and remedies 
against: the surety. From a wish to avoid subtleties, and the attaching 
of unforeseen consequences to men’s actions, we have provided that where 
there are co-sureties, a release of one of them by the creditor shall not 
discharge the others, nor free that one from responsibility to them.” 1 

Analogous law. —Compare the Negotiable Instruments Act, a, 39. 

The reason of the rule is two-fold : it is presumed.— 

(1) that when the creditor chooses to give a discharge to the debtor, 

he must have received payment or other consideration 
equivalent to payment; 2 

(2) that by releasing the principal debtor the creditor means to 

release the surety also. 3 

And in the release of the surety, the principal debtor is also concerned : 
for the principal debtor has to indemnify the surety (s. 145. below). 
So that, ou principle, the surety may be taken to claim, his own release 
even through the principal debtor’s release, 4 and therefore if it is once 
established that the debt of the principal debtor has entirely gone, then 
the surety is also discharged; and, conversely, unless the surety is 
released, the principal debtor is not completely released. 5 

The principle of s. 134 has been explained by Pothier in the follow¬ 
ing words : 6 “ It results from the definition of a surety’s engagement, 
as being accessory to a principal obligation, that the extinction of the 
principal obligation necessarily induces that of the surety : it being of the 
nature of an accessory obligation that it cannot exist without its principal; 
therefore, wherever the principal is discharged, in whatever manner it 
may be, not only by actual payment or a compensation, but also by 
a release, the surety is discharged likewise; for the essence of the obliga¬ 
tion being that the surety is only obliged on behalf of a principal debtor, 
he is therefore no longer obliged, when there is no longer any principal 
debtor from whom he is obliged. In like manner the surety is discharged 


1 So© footnote 4 on p. 434. John, 438, 442. 

2 Cf. Commercial Bank oj Tasmania v. 4 Xwill's case (1870), L. R., 6 Ch. App. 

Jones [1893], A. C., 313, 316. 43, 47 (per Hellish, L. J.). 

3 See footnote to the word M contract’* • Pothier, Law of Obligations or Con. 

in s. 134, above. tracts, Evans’s translation, §§ 377, 378, 

* W$b v. Hewtit (1857), 3 Kay & P. II, c. 0, § 1, p. 236. 
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by the novation 1 of the debt, for he can no longer he bound for the debt 
for which he was a surety since it no longer subsists, having been extin¬ 
guished by the novation; neither can he he bound for the now debt into 
which the first has been converted, since this new debt was nob the debt 
to which he acceded.” 2 

Section 134 analysed.—Two points are involved in the section: 

(1) there must be a discharge or release of the principal debtor 

(hence the plaintiff declining to effect service against the 
principal debtor, which would enable the Court to dismiss the 
suits against him after one year, but which has no effect in dis¬ 
charging the principal debtor, does not discharge the surety); a 

(2) the discharge or release must he by a contract or act or omission 

of the creditor (so where the principal debtor becomes 
insolvent, s. 134 does not apply). * 4 

Limitations to the rule in a 138 . -The principle laid down by 
134 is subject in England to two limitations. 

First, when the surety assents to a contract releasing, or other 
act or omission discharging, the surety, the- surety is not discharged. 5 
And, in England, “ it is well established that a surety, after he has been 
discharged from his contract by the act of the creditor, may revive his 
liability by a subsequent promise or assent.” 6 This limitation upon the 
rule, may perhaps be considered to be (a) implied by the very object 
and purpose of the rule as explained above, and (b) supported by the 
principles of estoppel. 

Secondly, reservation of rights toy creditor : (a) English 

i aw .--The second limitation to the rule recognised in England is, that 

surety on insolvency, expressly, or im¬ 

pliedly: lit Moss , ex parte Mallei [1905], 

2 K. B., 307. 

6 Woodcock v. Oxford & Worcester Uy . 
Co. (1853), I Drew., 521 (the sureties 
acted as .solicitors, but they were not 
parties to the transactions, and gave no 
express consent, held not discharged). 

« Phillips v. Foxall (1872), L. R., 7 
Q. B., 666, 676, 677 ; citing Mayhew v. 
Crickeit (1818), 2 Swan., 185 (no consi¬ 
deration necessary for the surety’s 
promise to revive his liability, per Lord 
Eldon); Smith v. Winter (1838), 4 M, <8c 
W., 454. 


1 I.e acceptance of one obligation in 
satisfaction of another. (Note by the 
translator). 

2 See tootnote 6 on p. 435. 

v 3 shaik All v. Mahomed (1889), 14 
Bom., 267. 

4 (1878), Doctor J. C. Morice v. Simla 
Bank Corporation Ltd. (1878), 13 Punj. 
Rec., No. 2, p. 14, at pp. 23, 24; In re 
Jacobs 0 875), L. R., 10 Ch. App., 211 ; 
in re London Chartered Bank [1893], 
3 Ch., 540, ’546 ; In re Filz George , exp. 
Hobson [1905], 1 K. B., 462. But, 

of course, the terms of the guarantee 
must be first considered : and the agree¬ 
ment may provide for discharge of the 
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where the creditor, in discharging the principal debtor, expressly reserves 
his remedies against the surety, the latter is not discharged. This 
limitation is explained and justified in England on the ground that 
when there is such a reservation, there is no absolute release but a 
qualified one; 1 the contract between the principal debtor and the 
creditor being construed to be not a complete wiping out of the debt, 
but merely a covenant not to sue the debtor. 2 3 Hence in England in 
such a case the surety can sue the principal debtor for being indemnified 
(cf. s. 145 below), notwithstanding that the surety may have assented 
to the contract between the principal debtor and the creditor, such 
contract containing a reservation of the creditor's rights against the 
surety. 2 Moreover, the remedies may be so reserved, with or without 
the consent of the surety. 1 The reservation may be made by a proviso 
in the deed, releasing the principal debtor, to the effect that nothing in 
the deed shall affect any right or remedy which the creditor might have 
against any other person, in respect of any debt due by the debtor. 2 

(b) Indian law.—The law as laid down in s. 134, precludes, it is 
submitted, any such limitation being put upon the rule enunciated 
therein: it is in its terms absolute, and any contract between the creditor 
and principal debtor of which the legal consequence is the discharge 
of the principal debtor, has also the legal consequence of discharging the 
surety. 4 

135. A contract 5 between the creditor and the principal 
debtor, by which tire creditor makes a com¬ 
position with, 5 or promises to give time to, 6 
or not to sue, 5 the principal debtor, dis¬ 
charges the surety, unless the surety 
assents 7 to such contract. 


D i s chargo 'of 
surety when creditor 
compounds with, 
gives time to or 
agrees not to sue, 
prncipal debtor. 


1 Bateson v. Gosling (1871), L. R., 7 

C.P., 9, 13 (per Willes, J.) 

3 Kmrdey v. Forbes (1840), 16 M. & 
W., 128, 136; Parke, B., citing Solly v. 
Forbes (1820), 2 Brod. & B. ? 38. 

a Green v. Wynn (1869), L. R., 4 Ch. 
App., 204, affirming L. R., 7 Eq., 28. 

* See the remarks of Sir H. S. Maine, 
cited at the commencement, of the com¬ 
ment to the present section. 

6 See comment. 

6 Even though the surety may not be 
injured, and may even be benefited 
thereby : Ward v. . National Bank of 


New Zealand (1883), 8 A. C., 755; Polak 
v. Everett (1876), 1 Q, B. D., 669, 674, 
citing Sarnudl v. Howarth (1817), 3 Mer., 
272 ; Pitty v. Cooke (1871), L. R., 9 Q. B„ 
790, 795; Greenwood v. Francis J1S99J, 
1 Q. -B., 312, 320. 

7 As was found in Gourchandra v. 
Protapchandra (1880), 6 Cal., 241 (p. a). 
The ASSENT MAY BE ANTECEDENT, i.C., 
the contract of guarantee may provide 
that the creditor may give time, or, 
generally, that the creditor shall be at 
liberty to act as though the suret) 7 were 
a principal debtor: Greenwood v. Francis 
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COMMENT. 

Objects and Reasons.—See the comment to s. 134 above for 
Sir Henry Maine’s observations. 

Analogous law.—Compare the Negotiable Instruments Act XXVI 
of 1881, s. 39. See also the passage from Hodges v. Alliance Bank 1 set 
out in the comment below. 

The first essential : contract.— -Before s. 135 can have any effect, 
there has to be a contract between the, creditor and the principal debtor. 
This distinguishes s. 135 from s. 137,’which deals with mere forbearance. 
Under s. 135 there must be a binding agreement, express or implied, 2 
arrived at, for good consideration 3 moreover the contract must be between 
the creditor and the debtor. Thus the creditor may compound with 
and give time to a surety or take security from him* without affecting 
the rights against the debtors. 

Discharge by giving time is a refinement.— Moreover as it was 
remarked in Hulme v. Coles 5 the principle of discharging the surety if 
the creditor gives time, is a refinement of a court of equity, which will 
not be refined upon, so as to include an arrangement by which the remedy 
is accelerated. And "a consent-decree is a judicial act, not a contract 
between the creditor and debtor: it has been held that the principle 
of s. 135 will not apply to it/' 

Under the terms of the Act, it is doubtful whether the rule of English 
law is applicable that an agreement by the principal creditor to give time 
to the debtor does hot release the surety where the surety had himself 
agreed not to require the debtor to relieve him until he whs himself sued.' 

The section analysed.—Four additional notions are involved in 
s. 135 : 

(1) the creditor making a composition ; 

(2) promising to give time ; 

[1899], 1 Q. B., 312; Perry v. National 434; Croydon v. Dickinson (1876), 2 C. 
Hank of England [1910], 1 Ch., 464; see P. D., 46. 

Encyclopaedia of Forms end Precedents 3 House, v. Bradford [1894], A. C,, 
VI, 192,194, 211, 246, 253, 255. Tho 586, 594; Damodar v. Mohammad 

Privy Council had to consider such a (1900), 22 All.. 351. 

contract in Hodges v. Alliance Bank 4 Dunn v. k'lee (1817), 1 Moo. (p. 0.), 
(1900), 23 All., 137, 147. 2 (per Park, J.). 

1 (1900), 23 All, 137. 5 (1827), 2 .Sim., 12. 

* KaliPnmnna v. Ambica Ckaran Bern * Provincial Bank v. Arisen (1886), 

(1872), 9 Beng. L. R., 261, 266, 207 18 L. R., Ir.. 382. 

(implied from acceptance of interest); 7 Rouse v. Bradford Banking Co. 
Blake v. While (1836), 1 Y. A C. (ex.), [1894], 2 Ch., 32, 57 (per Lindley, L. J.).. 
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(3) promising not to sue ; 

(4) the surety not assenting to such contract.' 

First, composition.— Where there is a composition between the 
principal debtor and the creditor, it is clear that the creditor has obtained 
his rights, and then it would be unjust to let the creditor have in effect 
a second performance of the contract through the surety. On the other 
hand, the surety is, it is evident, vitally interested in the relations between 
the principals : as Lord Loehborough said, they are as much the surety’s 
affairs as those of the principal’s. 1 

Secondly giving time. —In spite of the remarks in Holme v. Coles 2 
above referred to, the rule that the surety is discharged if the creditor 
gives time to the debtor, has been much refined upon, so as to include 
the agreement to receive payment by instalment, instead of in a lump 
sum. 3 

Thirdly, A promise not to sue the debtor, discharges the surety. 
This seems to be somewhat wider than the English law. . 

And in this connection the following remarks of Lord Hobhouse in 
Hodges v. Alliance Ban & 4 may be usefully cited : 

The rule, though established in English law and imported into 
the Indian Contract Act, s. 135, without express mention of all the 
qualifications which attach to it in England, has operated as a surprise 
and hardship on creditors. It has long since become a common thing, 
at least in England, for prudent lenders of money to prevent its 
application by provisions like that which is found in the document under 
consideration. Whether that practice has been so common in India, 
is not* apparent. But it has been the practice of the plaintiff bank? 
and this deed was copied from a printed form. Neither of the Courts 
below intimate that there is anything unusual in the provision, nor that 
in this particular case its insertion was in any way improper or calculated 
to deceive. 

“ It seems to their Lordships not only not probable, but highly im¬ 
probable, that a lady who was knowingly and willingly making herself 
liable for the whole debt in the, only too likely, event of Colonel Oldham's 
default, should draw back from that engagement on being informed that 

1 Been v. Herrington (1795), 2 Ves. out by Bayley, J. : Bedford v. Deafen* 
Jr., 640. The two points (a) that there (1818), Barn & Aid., 210, 210, 217. 
in a satisfaction of the debt, and the 2 (1827), 2 Sim., 12. 

creditor cannot have it paid twice over ; 3 Clarke, v. ffenty (1838), 3 Y. & Co. 

ami (6) that the surety’s interest cannot bo (Ex.), 187, 
altered without his consent, are brought 4 (1900), 23 All., 137, 147. 
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if it so chanced that the bank gave indulgence to Colonel Oldham of a 
kind which is usually calculated to benefit all the debtors alike, her 
liability" to the bank would still continue. The addition to her respon¬ 
sibility was a minute one. Having swallowed the camel she would hardly 
strain at this gnat.” 

In regard to the provision in s. 135 that a promise not to sue the 
debtor discharges the surety, the principle of the similar provision in 
English law seems to be that it is only when the promise not to sue is 
tantamount to the discharge of the legal liability that the surety is dis¬ 
charged for the reason explained in the comment to s. 134 above. 1 

Fourthly, antecedent assent. —With reference to the surety 
assenting to the contract, as pointed out in the footnote to this portion 
of s. 135, the assent may be antecedent. 

136. Where a contract to give time 
to the principal debtor is made by the 
creditor with a third person, 2 and not 
with the principal debtor, the surety 
is not discharged. 

Illustration. 9 ■ 

C, the holder of an overdue bill of exchange drawn by A as .surety for B and 
accepted by B, contracts with M to give time to B. A is not discharged. 

137. Mere forbearance 3 * * * * on the part of the creditor to 
Creditor’s for- sue tJie P rinci P al debtor or to enforce any 
not discha^y^rtty °^ er 1>ein edy against him does not, in the 
absence of any provision in the guarantee 
to the contrary, discharge the surety. 

Illustration. 

B owes to 0 a debt guaranteed by A. The debt becomes payable. C 
does not sue B for a year after the debt has become payable. A is not discharged 
from his suretyship. 


Surety not dis¬ 
charged when agree¬ 
ment- made with 
third person to give 
time to principal 
debtor. 


1 See the cases theie cited and the 
headnote to Bateson v. Gosling (1871), 
L. R, 7 C. P., 9. 

2 The third person may be a co¬ 

surety: cf. b. 139 ; or a stranger as 

in the illustration to s. 136, and in Lyon v. 

Holt (1839), 5 M. & W., 250; Frazer v. 

Jordan (1857), 8 E. & B„ 303. See also 

Clarke v. Bisley (1889), 41 Ch. D., 422, 


434. 

3 44 Mere forbearance means a for¬ 
bearance not resting upon or in conse¬ 
quence of such a promise ” [or rather 
contract ] ** to give time to, or not to sue 
the principal debtor as is the subject 
of a. 135 ” : Per Westropp. C. J., Hajari- 
mat v. Krishna rao (1881), 5 Bom., 647, 
650. 
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COMMENT. 

Omission to sue during whole period of limitation, -Where, 
the creditor has omitted to sue the debtor until the right to sue has become 
barred, the question arises whether there has been— 

(i) “ an act or omission of the creditor, the legal consequence of 

which is the discharge of the principal debtor ” (under s. 134) so 
as to discharge tlie surety, or, 

(ii) whether there has been “ a mere forbearance on the part of the 

creditor to sue the debtor ” (under s. 137), so as not to 
discharge the vsurety. 

The view that only what is stated in s. 137 has taken place, and that 
■•the surety is not discharged, has been taken on two grounds: 

la) In Submmam Aiyar v. Gopala Aiyar 1 it was held, in a carefully 
considered judgment, that by the right to sue being barred, 
the debtor is not discharged : hence, that though the 
forbearance to sue may last over the whole of the period of 
limitation, still the surety is not discharged. This opinion was 
supported by the view of Lindley, L. J., 2 who said: The true 
principle is that mere omission to sue does not discharge the 
surety, 3 4 because the surety can himself set the law m operation 
against the debtor.” 2 

(i b ) In Hajari,ml v. Krislmrao* the view taken was, in effeet, that 
though omission to sue within three years produces the legal 
consequence of discharging the principal debtor, 5 yet the 
express provisions of s. 1.37 must be taken to be an exception 


s This view is based on s. 2 (jf)- 
above, under which “a contract which 
ceases t:> be enforceable by law, becomes 
void when it ceases to be enforceable ” : 
though s. 25 (3) is also referred to as a 
qualification on s. 2 O’). The conclusion 
arrived at is however at variance with the 
authorities cited in Ourwen v. Mtlburn 
(1889), 42 Oh. D., 424 and the others 
cited in the footnoto above, and in 
Subramani Ayyar v. Gopala Ayyar 
(1909), 33 Mad., 308, 310, 311, from which 
it would seem that the bar of limitation 
destroys the remedy, but doer not 
extinguish THE right- See also 
Hcijarimal v. Kmhnarao (1881), 5 Bom., 
847, 649 650. 


1 (1909), 33 Mad., 308 {per Benson, 
O. C. J., and Krishnaswamy Ayyar, J.). 

2 Carter v. White (1883), 25 Ch. D., 
666, 672. This view is cited without 
any comment in Darby and Bosanquet s 
“Statuteof Limitations,” 2nd Ed., p. 17, 
and Light wood’« “Time Limit on 
Actions,” p. 232. 

a See also Ourwen v. Milburn (1889), 
42 Ch. D., 424, 434; Wainford v. Barber 
(1697), 1 Ld. Kaym., 232; Courkney v. 
Williams (1844), 3 Haro, 539, 551; 
Poole v. Poole (1871), L. K., 7 Ch. App., 
17 ; Re Milws, Milnes v. Sherwin (1885), 
53 L. T., 534. 

4 (1881), 5 Bom., 647 (per Westropp, 

C. J., and Birdwood, J.). 
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to s. 134, and must govern the case. In the result it was held 
that the surety is not discharged. This case has been followed 
in Bombay 1 as well as Calcutta. 2 

A contrary result has been arrived at, and given effect* to in three 
cases in Allahabad, 3 * where,—- 

(c) the first portion of the view expressed in HajarirriaJ,’$ case/ 
viz., that the bar of limitation discharges the debt, 5 has 
been adopted as leading to the result that the surety is 
discharged, and that the mere forbearance referred to in 
s. 137 must be confined to forbearance to sue for a period 
short of the full period of limitation. 

Burden on surety not to be enhanced by forbearance to 
sue. “If the forbearance is advantageous to the creditor, and thereby 
the burden upon the surety is increased, semMe, the Court has jurisdiction 
to restrict the liability of the surety, so that the burden on him is no greater 
than if the creditor had .not forborne to enforce his remedy with due 
diligence. 6 Where the creditors did not execute their decree (by sale 
of the debtor’s property) with the object of increasing the interest 
to which they were entitled, and thereby threw an additional burden on 
the sureties, the Subordinate Judge was held by the Privy Council to be 
justified in ordering that the plaintiffs should not be entitled to interest 
after the time when they might and ought to have put up the property 
for sale. 


138. Where there are co-sureties, a release by the 
creditor of one of them does not discharge 
the others ; neither does it free the surety 


Release of one co 
surety does not dis 
charge others. 


other sureties. 


so released from his responsibility to the 


COMMENT. 


Section 138 is an exception 
above. See the comment to s. 134, 
from Sir H. S. Maine’s speech. 


from the rule contained, in $. 135 
above, and the passage there cited 


1 Sankana v. VerupaMupa (1883), 
7 Bom., 140. 

2 KriMo v. Hadha (1885), 12 OaL, 330. 

3 Hajari v. Ckunilal (1886), 8 All., 

259; Hadha v. Kinlock (1889), 11 Ail., 

310; Ranjit v. Naubal (1902), 24 All., 

504. Tho first of these cases does not 


refer to Hajwimal v. KHshnaraO (1881), 
'5 Bom., 647. 

4 See footnote 4 on p. 441. 

5 H co footnote 5 on p. 441. 

6 Rarttitnund v. Chowdhry Soonder 
(1878), 4 Cal., 331 (r. c.). 
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See s. 44, above, which contains the general rule that the release 
of one of several co-promisors does not release the others. 

Contributor.— The co-sureties are interested in each other’s being 
bound mainly for the purpose of being able to sue each other in 
contribution and as that is safeguarded by the section a clear rule is 

available. 1 

139- If the creditor does any act which is incon¬ 
sistent 2 with the rights of the surety, or 
omits to do any act 3 which his duty 
to the surety requires him to do, and 
the eventual remedy of *the surety him¬ 
self against the principal debtor is thereby impaired, 
the surety is discharged. 4 

Illustrations. 

(а) B contracts to build a ship for C for a given sum, to be paid 
by instalments as the work reaohea certain stages. A becomes surety 
to C for B's due performance of the contract. C, without the knowledge 
of A, prepays to B the last two instalments. A is discharged by this pre¬ 
payment. * 

(б) C lends money to B on the security of a joint and several promissory 
not© made in C’s favour by B, and by A as surety for B, together with a bill of 
sale of B’s furniture, which gives power to C to sell the furniture, and apply the 
proceeds in discharge of the note. Subsequently, C sells the furniture, but. 
owing to his misconduct and wilful negligence, only a small price is realized. 
A is discharged from liability on the note. 

(c) A puts M as apprentice to B, and gives a guarantee to B for M s fidelity. 
B promises on his part that he will, at least once a month, see M make up the 
cash, B omits to see this done as promised, and M embezzles. A is not liable 
to B on his guarantee. 


1 Ward v. National Bank of New 
Zealand (1 8SB ), 8 App., Cas., 755, 
764—765 (% o.). 

2 A. K. A. A. K. Qhuzmvi v. The 
National Bank of India , Ltd. (1916), 20 
Cat. W. N„ 662. 

3 E.g., if the creditor, omits to act 

upon a stipulation to insure, the surety 
is thereby absolutely discharged, and not 
discharged only to the extent of the 
damage which < iuld bo shewn to have 
been sustained the surety in rospect 
of that oniissi Watts v. Shultleworlh 


(1861), 7 H. k N., 353. 

4 See Story’s Equity Jurisprudence, 
s. 325, cited Watts v. Shuttlexvorlh (1860), 
5 H. & H., 235, 247. Tho English cases 
are collected in Mayor of Durham v. 
Foivler (1889), 22 Q. B. D„ 394, 417—423 ; 
but the English law is somewhat different 
from that contained in s. 139 : see 
Pogose v. Bank of Bengal (1877), 3 Cal., 
174, 187, 188 (per Garth, (J. J, and 
Mitter, J.). 

5 See s. 133, above. 


Discharge of surety 
by creditor’s act or 
omission impairing 
surety V eventual 
remedy. 
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COMMENT. 

* 

Sib H. S. Maine 1 in enumerating the points on which the Indian 
'Contract Act differs from. English law, gave the following extract from 
the report of the Commissioners :— 

18. “ Adopting a provision of the French and Italian Codes, we 

propose that the surety shall be discharged by any act or omission of the 
creditor, only in case the eventual remedy of the surety against the 
principal is thereby impaired. We also propose to enact that where, 
upon the face of an agreement, two persons are primarily liable to a third 
person, that liability shall not be effected so far as regards the third person 
by an arrangement between the two, that one of them shall be liable only 
upon the default of the other, even although such arrangement may have 
been known to the third person, unless he was a party to the arrangement 
In this we adhere to the old and simple doctrine of the Common Law, 
rejecting the qualifications introduced by Courts of Equity.” 

“ Under this section, before the act of the creditor can operate as 
a discharge, it is necessary to look further [than whether the surety 5 s 
position is altered by an act of the creditor without the consent of the 
surety], and see whether by that act the eventual remedy of the surety 
against the principal is impaired .” 1 2 

Illustrations —It is clear that the eventual remedy of the principal 
debtor is impaired where the securities handed over to by the creditor and 
held by him for the payment of the debt, are lost or not properly perfected 
by him. 3 

In England it has been held under the Mercantile Law Amendment 
Act, 1856, s. 5, that the destruction of a right of distress for rent by an 
act of the debtor is not impairing either the securities or remedies, 4 —the 
reasons being that the right of distress (a) is not a security held for a 
debt, but a particular remedy arising on nor payment; (b) the right is not 
assignable, whereas the section in the English statute contemplates securi¬ 
ties that are assignable; and (c) the section did not appear to be intended to 
alter the pre-existing English law. On the other hand, the creditor’s aban¬ 
doning an execution does impair thorn, 6 even if the execution is personal. 6 


1 See pp. 3—9 above, for the full state* 
merit of Sir H. S. Maine. 

2 Pogose v. Bank of Bengal (1877), 3 
Cal., 174, 188. 

3 See a. 141, below. 

4 lie Russell , Bussell v. SchooWred 
(1885), 29 €h. D., 254, 264 -2G6. 


b Mayhew v. CrickeU (1818), 2 Swart., 
185; English v. Barley (1799), 3 Esp., 
49 ; Williams v. Price (1824), 1 Sim. 
& St., 581, 587. 

6 Watson v. A Icock (. 853), 1 Sm. & (4., 
319 ; Wulff v. Jay . <187 L. R., 7 Q. B., 
756. 


S. 140.] 


INDEMNITY AND GUARANTEE. 


445- 


The decisions in England proceed on the terms of the statute, and it 
is not suggested that the law is to the same effect in India. Che word 
“ eventual,” which qualifies the word “ remedy,” must, however be, home 
in mind : it may bring the Indian law somewhat near to that laid down 
in the English statutes as interpreted in the decisions referred to above. 

140. Where a guaranteed debt has become due, 1 or 
default of the principal debtor to perform 
on R p!ymont f oa guaranteed duty has taken place, 1 the 
formance. surety, upon payment or performance of 

all 2 that he is liable for, is invested with all the rights 3 
which the creditor had against the principal debtor* 4 

COMMBNT. 

Whether surety’s rights arise before whole debt paid. —The 

section provides that on payment or performance of all that the surety 
liable for, he is invested with all the creditor’s rights. Is there any right 
to the surety when he does not pay or perforin all ? In Davies v. Hum¬ 
phreys* it was held the surety had a right of action against the debtor 
the instant he paid any sum of money that was payable by the debtor. 
cc However convenient it might be,” said Parke, B., “ to limit the number 
of actions in respect of one suretyship, there is no rule of law which requires 
the surety to pay the whole debt before he can call for reimbursement. 
This was laid down before the Mercantile Law Amendment, 1856 (19 
& 20 Viet., c. 97), s. 5, was enacted : that section is set out below in 
the present comment. The section of the Indian Act postulates the 
payment or performance of all that the creditor is entitled to. It does 
not, it is true, expressly provide that he shall have no right unless he 
pays or performs dll . But the Courts may consider that such a result 


1 But not before, see Halubury’s Laws 
of England, XV., 521. citing Coppin v. 
Gray (1842), 1 Y. & C., Ch. Cas., 205. 

2 See comment to ss. 140 and 141, 
below ; and to s. 09, above. 

9 See comment. 

4 F.g., Forbes v. Jackson (1882), 19 
Ch. IX, the surety held entitled to have a 
transfer of all tho securities, on payment 
of the mortgage-debt, which he had 
guaranteed. See also Newlon v. Charts •* 
ton (1853), 10 Hare, G46, 656, whore the 
surety’s position is compared to that 


of a person who has paid off any person 
who holds a mortgage or other security 
and who is consequently entitled to the 
benefit of the security. The Mercantile 
Amendment Act, 1856, (19 & 20 Viet., 
c. 97), s. 5, should also be compared, it 
is set out in the comment to s. 140. 
below. 

& (1840), 6 M. & W., 153, 167. See 
also Taylor v. Mills (1779), 2 Cowp., 
525; Paul v. Jones (1787), 1 Term Rep., 
599; Ware v. Hor wood (1807), 14 Vos.,. 
28. 
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was implied; in which case, the law contained in s. 140 would differ 
from the English law. See also the comment to s. 69, above. 

Surety’s rights.—Sometimes difficult questions may arise as to 
what is included in “ all the rights which the creditor had against the 
principal debtor.” 1 This includes, it has been held in India, the recovering 
or receiving the dividends in insolvency, payable or paid in respect of 
the part of the debt which the surety has made good to the creditor. 2 
In England if the debtor’s property is pledged for the payment of 
money, the surety on payment has a lien on the property pledged; 3 
and the broker of an undisclosed agent (if the broker has guaranteed 
the payment of the price) acquires the unpaid vendor’s lien on the goods 
of the buyer who does not pay the price. 4 * Moreover, Bacon, V. C., said, 6 
“ 1 cannot see why a surety who pays the debt of his principal be in a 
worse position than a stranger who advances money; ” and he treated 
the advances by the surety as ordinary money transactions, and held him 
entitled to 5 per cent, interest (the Court rate in England). The fifth 
section of the English statute (which is set out below) may be consulted 
for its enumeration of the rights of the surety. 

Effect of principal debtor not being party to guarantee.— The 

rights under ss. 140 and 141 accrue to the surety even though he may 
have become surety without the concurrence of the principal debtor; 
but not the rights under s. 145 : Muthu Raman v. Chinna Vellayan .« 
The distinction between the two classes of rights becomes important, 
for purposes e.g. of limitation. 7 

English law.— The Mercantile Law Amendment Act, 1856 (19 
& 20 Viet., c. 97), s. 5, which has been referred to above, is to the follow¬ 
ing effect 

“ Every person, who being surety for the debt or duty of another, 
or being liable with another for any debt or duty, shall pay such debt 
or perform such duty, shall be entitled to have assigned to him, or to a 
trustee for him, every judgment, specialty or other security which shall 
be held by the creditor in respect of such debt or duty,'whether such 
judgment, specialty or other security, shall or shall not be deemed at 


1 Of. Ihn Hasan v. 

(1904), 26 All., 407. 

1 Goverdhandas v. Bank of Bengal 
(1890), 15 Bom., 48, 62 (per Farran, J.) 

3 Mannings v. Bury (1829), Taml., 
144 ; re Jeffrey's Policy (1872), 20 W. R, 
857; Wilding y. Richards (1845), 1 Coll., 
055 . 

4 Imperial Bunk v. London & Hi, 


Brijbhukan Satan Katherine Decks Co. (1877), 5 Cli. D., 

195 (jmr Jossel, M. R.) 

6 In re Beulah Park Estate, Sargood's 
claim (1872), L. R., 15 Eq., 43. 

6 (1916), 39 Mad., 965. 

7 Jb. r 969, tee the Indian Limitation 
Act, art. 81 : Hodgson v. Shaw (1834), 
3 My. & K., 183, 190. 
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law to have been satisfied by the payment of the debt or performance 
of the duty, and such person shall be entitled to stand in the place of the 
creditor, and to use all the remedies, and, if need be, and upon a proper 
indemnity, to use the name of the creditor in any action or other proceed¬ 
ing at law or in equity, in order to obtain from the principal debtor, or 
any co-surety, co-contractor, or co-debtor, as the case may be, indemni¬ 
fication for the advances made and loss sustained by the person who shall 
have so paid such debt or performed such duty ; and such payment or 
performance so made by such surety shall not be pleadable in bar of any 
such action or other proceeding by him : provided always, that no co¬ 
surety, or co-contractor, or co-debtor, shall be entitled to recover from any 
other co-surety, co-contractor or co-debtor, by the means aforesaid, 
more than the just proportion to which, as between those parties them-* 
selves, such last-mentioned person shall be justly liable.” 

141. A surety is entitled to the benefit of every security 
which the creditor has against the principal 
benefif of crlditorV debtor at the time when the contract of 
securities. suretyship is entered into, 1 whether the 

surety knows of the existence of such security or not ; and, 
if the creditor loses or, without the consent of the surety, 
parts 2 with such security, the surety is discharged to the 
extent of the value of the security. 3 

Illustrations. . 

(a) 0 advances to B, his tenant, 2,000 rupees oil the guarantee of A. C 
has also a further security for the 2,000 rupees by a mortgage of R’s furniture. 
C cancel the mortgage. B becomes insolvent, and C sues A on hie guarantee. 
A ia disci larged from liability to the amount of the value of the furniture. 4 


1 Soo illustration (c) to s. 141. In 
England ho is entitled, according to some 
authorities, to have the security, whether 
it was taken at the time when the 
contract of suretyship was entered into 
or subsequently : Forbes v. Jackson, 
(1882), 10 Oil. D., 015, where the decisions 
are collected. In Williams v. Owen 
(1843); 13 Sim., 597; Farebrother v. 
Wodehoiise (1856), 23 Beav., 18; Drew v. 
Lockett (1863), 32 Beav., 499, the law 
was laid down in terms similar to that 
in s. 141. See also Nicholas v. Ridley 
[1904], 1 Ch., 192. 

2 He may part with the security by 


formally relinquishing his claim against 
part of the mortgaged property : Narat/an 
v. Ganesh (1870h 7 Bom. H. C. R., 118. 

3 Of. s. 139, above; and Pledge v. 
Buss (1860), Johns., 663 ; Strange v. 
Fooks (1863), 4 Gift, 408, 412; Farebrother 
v. WodeJiousc (1856), 23 Beav., 18. 27; 
of, Goverdfuindas v. Bank of Bengal 
(1890), 15 Bom., 48, 55 ( arg .). 

4 Pearl v. Deacon (1857), 1 De G. & J., 
461, was a stronger case : the landlord 
had no intention of “cancelling the 
mortgage,” but distrained the furniture 
for rent due to him. and this was held 
to impair the security of the creditor. 
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(6) C, a creditor, whose advance to B is secured by a decree, receives also a 
guarantee for that advance from A. C afterwards takes B’s goods in execution 
under the decree and then, without the knowledge of A, withdraws the execution. 
A is discharged. 

(c) A, as surety for B, makes a bond jointly with B to C, to secure a loan 
from C to B. Afterwards, C obtains from B a further security for the same 
debt. Subsequently, C gives up the further security. A is not discharged. 

COMMENT. 

Competition between creditor and surety .--The terms of s. 141 
are examined, and the English authorities considered, with great care, by 
Farran, J., in Goverdhandas Gociddas Tejpal v. The Bank of Bengal > 
It is laid down that the creditor’s right to hold his security until his whole 
debt is paid, is paramount to the surety’s claim upon such securities, and 
so the surety is not entitled to have the securities made over to him, 
until after the creditor has been fully satisfied, notwithstanding that the 
surety may have paid all that he has guaranteed to pay. 

Marshalling creditors’ securities.— In addition to the right 
mentioned in s. 141, the surety has the allied right of having the creditors’ 
securities marshalled in his favour : 2 see the Transfer of Property Act 
IV. of 1882, s 81’. In other words if the creditor has two securities avail¬ 
able to him, only one of which is available to the surety, the surety’s 
interests are protected in equity. The principle is that a creditor who 
can elect to proceed against one of two funds which are available to him 
will not be permitted, except for safeguarding his own interests, so to elect 
as to prejudice the interests of a third party, who has no alternative ; 
the remedy that equity provides for preventing one person prejudicing 
another by such an election is twofold : either (a) substituting the 
disappointed party in the place of the electing creditor, 3 or ( b) compelling 
the latter to resort in the first instance to that fund which will not interfere 
with the rights of the other. 4 

The Mercantile Law Amendment Act, 1856 (19 & 20 Viet., c. 97), s. 5, . 
which is set out in the comment to s. 140, above, may also be consulted 
for a compendious statement of the remedies of sureties in England. 

See also Muthu Raman v. Chinna Vellayan 5 noted in the comment 
to s. 140, above. 

*(1890), 15 Rom., 48. App., 1(58. 

2 Bey man v. Ihibois (1871), L. R., 13 3 lb., §637, exp. Salting; in re Stratton 

Eq., 158; Aldrich, v. Cooper (1803), 8 (1883), 25 Ch. D., 148. 

Ves. Jun., 382, 389; Wright v. Morlty 4 Story, Equity Jurispendenoe, §§ 490, 

(1805), 11 Ves. Jlui., 12, 22; Drew v. 558. 

Lockett (1803), 32 Beav., 499; eap. 5 (1916), 39 Mad., 965 
Alston, in re Holland (18(58), L. K., 4 Ch. 
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142. Any guarantee which has been obtained by 
means of misrepresentation 1 made by the 
creditor, or with his knowledge and assent, 
concerning a material 2 part of the transac- 


Guarantee ob¬ 
tained by misrepre¬ 
sentation invalid. 


tion, is invalid. 

COMMENT. 

What is a material fact.— The materiality of the facts referred to 
in 88. 142 and 143 is to be judged by putting the question, whether the 
fact in question would affect a reasonable person in entering into the 
transaction, having regard to the degree of his responsibility. 3 In 
particular, the circumstances in respect of the rights and remedies which 
the creditor has against the principal debtor 4 must be such as the surety 
is made to contemplate by the representations of the creditor 5 and they 
may consist of circumstances dealing with the relations between the 
creditor and some third person, not the debtor. 6 

Surety fax r oured in law.—The surety is a person favoured in the 
law. 7 * * A contract of guarantee is strictly construed, though the duties 
to a surety are not as high as those to an insurer, a contract of insurance 
being uberrimi jidei? .. 

Illustrations.—As to the facts that have to be mentioned when 
bankers take security on a cash account, see Hamilton v. Watson? As 
to a guarantee of the solvency of a person, see Seatqn v, Burnand. 10 As 


1 Cf. s. 18, above; arid Stone v. Compton 
(1838), 5 Bing. N. 0., 142 (where it was 
represented that tho whole sum was 
then advanced, whereas in fact a large) 
part of it was retained by. the creditor in 
payment of a former debt). 

2 See comment. 

8 Pidcock v. Bishop (1825), 3 B. & 0., 
605, 010 (per Bay ley, J.). Cf. North 
British Insurance Co. v. Lloyd (1854), 
10 Exch., 523; Hamilton v. Watson 
(1845), 12 Cl. & Fin., 109. 

4 This language is borrowed from 
Narayan v. Qanesh (1870), 7 Bom. H. C. 
JR., .118, 120. 

5 Hamilton v. Watson (1845), 12 Cl. 

& Fin., 109, 119 (per Lord Camp- 

; bell). 

e £},g. t that the mortgaged ship is 

laden with munitions of war destined 
for a belligerent port: Burke v. Mogerson 

T„ ICA 


(1866), 14 L. T., 780; or that another 
surveyor is to bo associated with the 
surveyor named: Stiff v. Eastbourne 
Local Board (1868), 19 L, T., 408. 

T See paragraph 6 of the comment to 
s. 128, above. 

8 Seaton v. Heath [1899], 1 Q. B., 782, 
793 (see tho passage cited in the comment 
to s. 129, above). “The claim against a 
surety, ” said Lord Ellenboropgli, C. J., 
is strictissimi juris, and it is encumbent 
on tho plaintiff to .shew that the terms 
of the contract have boon strictly 
complied with: ” Bacon *\ Chcsncy 
(1816), 1 Star., 192. 

9 (1845), 12 CL & Fin., 109 (per Lord 
Campbell). 

10 [1900], A. a, 135, the surety made 
no enquiry as to the rate of interest (which 
was 30 per cent.) nor as to the circum¬ 
stances of the loan. 


29 
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to fidelity guarantees, i.e., a guarantee that a person in the employment 
of another shall behave faithfully, there are a great number of cases in 
England. BalkrisTina v. Bank of Bengal 1 deals with, a bank and the 
employment of a khajanchi (sic, a corruption of khazanchi, a treasurer, or 
cash-keeper) who combined with the functions of a cashier, the duties of a 
second clerk. It is well established, however, that previous acts of 
dishonesty must he disclosed, otherwise the surety will not be liable. 2 

Motive irrelevant. —The motive with which the material circum¬ 
stance is misrepresented, or silence kept as to it, does not affect, the rights 
of the parties. Mere non-communication of circumstances affecting the 
situation of the parties, material for the surety to be acquainted with 
and within the knowledge of the creditor is undue concealment though 
it may be quite excusable 3 and not wilful or intentional or with a view 
to any advantage to himself. 4 

Question whether there has been misrepresentation. —Some¬ 
times very doubtful questions may arise whether the surety was careless 
in not making proper investigation, or the principals at fault in giving 
him information : Thus in a case 5 in which Blackburn, J., held that there 
was fraud, he said “ It is not essential to constitute fraud that there should 
he any misleading by express words / it is sufficient if it appears that the 
plaintiffs knowingly assisted in inducing the defendant to enter into the 
contract, by leading him to believe that which the plaintiffs knew to he 
false, the plaintiffs knowing that if he had not been thus misled, he would 
not have entered into the contract.” In the same case, Bramweil, B., 
who dissented from this view, remarked in characteristic terms : “ The 
notion of fraud arises from the defendant being likely to behave foolishly, 
to make no enquiry, making none, and being a surety. 1 think this is 
very mischievous ; that a man should have his carelessness rewarded 
by liberty to call out fraud ! Very mischievous that people should be 
charged with fraud by careless persons simply on account of their care¬ 
lessness. No one is safe, if this is allowed. No one can ever know that he 
has sufficiently guarded against the last conclusions and folly of those 


1 (1891), 15 Bom., 685. 

* London General Omnibus Company 
v. Holloway [1912], 2 K. B., 72. 

3 As in Davies v. London and Pro¬ 
vincial, Go. (1878), 8 Ch. IX, 469, 
478 (last paragraph) : or in Willis v. 

Willis (1850), 17 Sim., 218 whore the 
existence of another encumbrance was 
forgotten. 

* Hailton v. Mathews (1844), 10 CJ. 


& Fin,, 934 ; Smith v. Bank of Scotland 
(1813), 1 Dow!., 272. 

5 Lee v. Jones (1864), 17 C. R. (sr; s.), 
482, 507 (per Blackburn, J.), 509 (per 
Bra m well, B.), 514 (per Pollock, C. B.), 
Crompton, J., Channel?, B., Blackburn, 
J., and Shoe, J., held that there was 
fraud, PoOock, C. B., and Bramweil, B., 
dissented. 
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he deals with, and saved himself from the uncharitable and foolish con¬ 
clusions a jury might be disposed to come to iiwfavour of a surety.” And 
Pollock, C. B., said “ I can not help adding that it is somewhat hard upon 
the plaintiffs that they should not only lose tlxeir money and incur the 
costs of an expensive litigation but also be abused into the .bargain.” 

Surety's remedy.— As to the remedy available to a surety who finds 
that a guarantee given by him is invalid, see the Specific Belief Act. 
«s. 35, 42. The Civil Procedure Code, 0., XIII., r. 8, is distinguishable. 1 

143. Any guarantee which the creditor 

Guarantee obtained , . 1 _ 

by concealment in has obtained by means of keeping silence 2 
as to material 3 circumstance is invalid. 

Illustrations . 4 

(а) A engages B as clerk to collect money for him. B fails to account for 
some of his receipts, and A in consequence calls upon him to furnish security 
for his duly accounting. C give# his guarantee for B’s duly accounting. A 
does not acquaint C with B’s previous conduct. 5 B afterwards makes default. 
The guarantee is invalid. 

(б) A 6 guarantees to C payment for iron to be supplied by him to B to the 
amount of 2,000 tons. B and 0 have privately agreed that B should pay- 
five rupees per ton beyond the market-price, such excess tobe applied in 
liquidation of an old debt. 7 This agreement is concealed from A. A is not 
liablo as asuretyj 


1 See Woodroffe and Ameer Ali’s Civil mekam (1883)* 6 Mad., 400, 410; The 

Procedure Code, under ().. XIII., r. 8. Leith Banking Co. v. Bell, 8 Shaw & 

For the remedies in England, sod Halsbury, Dun., 721 is referred to in the Madras 

Laws of England, XV., 543, 544, § 1021. Jurist, IX., 44 as the basis of illustration 

2 “The expression ‘keeping silence/ ( a), but I am unable to obtain a report 

clearly implies intentional concealment, of the case. 

as distinguished from mere non-dis- 5 The motive with which the fact is 
closure, which, no doubt, is, of itself, a concealed is immaterial: see comment 
fatal objection to insurance policies, to «. 142, above, and Railton v. Mathew# 

and virtually, we think, expresses what is (1844), 10 01. & Fin., 034 (per Lord 

laid down in North British Insurance Co. Campbell). 

v. Lloyd (1854), .10 JExoh., 523, 532 # Illustration (b) is Evidently based in 

that the withholding must bo fraudulent, Pidcock v. Bishop (1825). 3 B. & 0.. 005. 
which necessarily must bo the case 7 And the surety . might reasonably 

whore a material circumstance is in ton- suppose that this would go towards 

tionally concealed ” : Balkrishna v. Bank defraying the debt for the payment of 

of Bengal (1891), 15 Bom., 585, 591. Cf. which he made himself collaterally 
Lynch v. Dumford (1811), 4 East, 494. responsible: such a bargain therefore 

3 As to materiality of the circumstance increased his responsibility: Pidcock v. 

see comment to s. 142, above. Bishop (183b), 3 B. & C., 605, 609 

4 Lee v. Jones (1863), 17 C. B. (n. s.), (per Abbott, C. J.). A second point 

482, and Pidcock v. Bishop (1825), 3 B. mentioned by .Littledale, J., is that the 

& 0,, 605 seem to have Suggested the surety might fairly suppose that the 

illustrations : Secretary of State v. Nila - vendee w-ould be able to pay the market- 
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144. Where a person gives a guarantee upon a 
Guarantee on contract 1 that the creditor shall not act 

u P on i* until another person has joined in 
until co-surety joins. ft a8 co-surety, the guarantee is not valid 
if that other person does not join. 2 

COMMENT. 

This section is a specific instance of the rule in s. 33, above. 

Another Joining as co surety .—The term referred to in the section 
—that the creditor shall not act upon the guarantee, until another person 
has joined in it as co-surety—is common in guarantees. The object of the 
term is that the other co-sureties should be liable to make contribution. 

The knowledge that all the sureties are to sign the document, might 
be communicated to the surety, either by words, or by the form of the 
instrument itself ; and, where a surety executes a document, in the belief, 
derived from the form of the document, that it would be executed by all 
the sureties named as such in the document, and therefore impliedly 
represented as persons who were to sign, he will be relieved from his 
obligation if all the others do not sign. 8 

145. 


Implied promise 
to indemnify surety. 


In every contract of guarantee there is an implied 
promise 4 by the principal debtor to indem¬ 
nify 5 the surety; and the surety is entitled 
to recover from the principal debtor whatever sum 6 he has 
rightfully paid under the guarantee, but no sums which 
he has paid wrongfully. 7 


price of the iron out of its produce when 
manufactured .... but if ho had known 
that the contract-price was above fcho 
market-price .... ho would have known 
that the risk would thereby be increased, 
ib,, pp. 611, 612. 

1 Seo comment. 

2 The known insolvency of that 

person is immaterial, and does not do 
away with the necessity of his joining : 
Fitzgerald v. M.'Cowan [1908], 2 Ir. 

Rep., 1. 

3 Hansard v. Lethbridge (1892), 8 

T. L. K., 1146 ; Underhill v. Horirood 
(1804) 10 Ves., 209, 225 (per Lord Eldon). 
See also j Evans v. Brembridge (1855), 25 


L. J. (ear.), 102, where the guarantee was 
on the understanding that the money 
would not bo advanced until tho deed 
was executed by the other. 

4 »Soe Muthu Raman v. Chinna Vella- 
yan (1910), 39 Mad., 905, noted iu the 
comment ; and also tho paragraph 
headed “ promise to indemnify ” in the 
present comment. 

6 See s. 124, above. 

6 See comment; and Putli Nuruyana- 
murthi v. Marimuthu (1902), 26 Mad., 
322. 

7 Ruslomji v. tShclh Pxmhokmdas 
(1901), 25 Bom., 600, 615. 
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Illustrations . 

(a) B is indebted to 0, and A is surety tor the debt. C demands payment 
from A, and on his refusal sues him for the amount. A defends the suits, having 
reasonable grounds for doing so, but is compelled to pay the amount of the 
debt with costs. He can recover from B the amount paid by him for costs, 
as well as the principal debt. 1 

(b) C lends B a sum of money, and A, at the request of B, accepts a bill of 
exchange drawn by B upon A to secure the amoimt. C, the holder of the bill, 
demands payment of it from A, and, on A’s refusal to pay, sues him upon the 
bill. A, not having reasonable grounds for so doing, defends the suit, and 
has to pay the amount of the bill and costa. He can recover from B the amount 
of the bill, but not the sum paid for costs, as there was no real ground for 
defending the action. 1 

( c ) A guarantees to C, to the extent of 2,000 rupees, payment for rice to be 
supplied by C to B. C supplies to 3 rice to a less amount than 2,000 rupees, 
but obtains from A payment of the sum of 2,000 rupees in respect of the rice 
supplied. A cannot recover from B more than the price of the rice actually 
supplied. 


COMMENT. 

Principle of s. 145. —The last section is, as stated.above, a specific 
instance of the rule in s. 33, above, and s. 145 is a specific instance of 
that ins. 69, above. “It is obvious that the cause of action is not 
merely the procuring by the surety of the principal debtor’s exoneration 
from liability to the creditor, but also the surety being himself darani- 
fied.” 2 

Section 145 not exhaustive. —This section is not exhaustive of 
the rights of the surety. 

First: s. 141. —The surety has, of course, also the rights mentioned 
in s. 141, above. 

Secondly: “ Payment ” liberally construed. —The section 
assumes the “ payment of some sum ” by the surety, before his rights of 
indemnity arise. It has been laid down in England that if the surety’s 
goods are taken in execution, 3 the surety has to be indemnified. He can 
even set off, as money paid, the sum paid by the execution-officers as the 
proceeds of the surety’s goods. 4 The wording of s. 145 has similarly been 
interpreted to include not only payment of coin, but also parting with 
property of whatever kind which is parted with in lieu of money. 3 But 


1 See comment, and Fisher v. Fallows 

(18(H), 5 Esp., 171; Hammond v. 

Bussey (1887), 20 Q. B. IK 79; Agius 
v. Great Western Colliery [1899J, 1 Q. B., 

m. 

2 Patti NarayanamuHhi v. Mariinuthu 
(1902), 26 Mad., 322, 320. 


3 Rodgers v. Mo tv (1845), 15 M. & W., 
444. 

4 Maxwell v. Jameson (1818), 2 

B. <fc Akl., 51 where it was held that no 
claim to indemnity arises until actual 
payment. 







454 


THE INDIAN CONTRACT ACT. [Ch. VIII. 

the surety must have been actually damnified—money must come out 
of his pocket, or he must part with some object of value before he can 
have the right to be indemnified. 1 Hence, if he merely promises to 
do something, or merely incurs a pecuniary obligation to the creditor 
(e.g., by making a promissory note which has not at the date of the suit 
been discharged by payment), Bhashyam Ayyanger, J., held that there 
arises no right of indemnity. 2 

Thirdly : Surety’s two special rights.— The surety is entitled not 
only to stand in the place of the creditor after the debt has been 
discharged, but to two other rights of rather a special nature 

(1) Damages—He is entitled to compensation for special damages 
caused to him by his standing surety: “ The relation of principal and 
bail/’ 3 said Lord Ellenborough is this: “the principal engages to 
indemnify the bail from all expenses fairly arising from liis situation as 
bail. 1 think the indemnity goes against all charges which are necessary 
to secure themselves.” 4 * * * And he held that the surety was entitled to 
recover the expenses in sending after the principal who had absconded. 

“ I take it,” said Stirling, J., “ that if a surety could prove that 
by reason of the non-payment of the debt he had suffered damage beyond 
the principal and interest which he had been compelled' to pay, he would 
be entitled to recover that damage from the principal debtor.” 8 

The 'question of costs of suits is dealt with in a later paragraph of 
the present comment. 


1 Tml Narayammurthi v. Marhnuthu re,, Robert* (1859), 3 DeG. & J., 447, the 

(1902), 26 Mad., 322, 328 (per Bhashyam money duo on tho promissory note 

A vyangor. J., Benson, J., concurring), given by the surety was paid off by him- 

payment will include not only tho giving soo p. 448, paragraph 2o f tho report, 

of coin, but also the transfer of property There aro Irish cases to the effect that 

of whatever kind, when parted with where the surety gives a promissory 

in lieu of money, but not the mere note, and also mortgages his property, 

incurring of a pecuniary obligation of a he is entitled to be indemnified, (hough 

creditor in lieu or discharge of the debt nothing has been paid : Gore v. Gore 

owing to. him. [W 2 It. Hep., 269; M'Kenm v. 

2 PuiU Narayanamurlhi v. Marimvihu Harnett (1849), 1.1 It. L. R., 200,. 

(1902), 26 Mad., at pp. 327, 328. Tho law Fahey v. Frawby (1890), 26 L. R.. 

on this poitit sooms to bo doubtful in Eng* Ir., 78. 

land Barclay V. Gooch (1797), 2 Esp., 571; 3 The expression “ bail ” has been 

Rodgers v. Maw ( 1845), 15 M: & W. 444 ; explained above. 

Taylor v. Higgins (1802), 3 East,, 169.;. 4 Fisher v. Fallows (1804), 5 Esp., 171. 

Maxwell v. Jameson (1818), 2 B. & Aid., 6 Bndelcy v. Consolidated Bank (1886), 

W. The cases aro collected in Hals bury. 34 Ch. IX, 556 ; the Court of Appeal 

XV,, '521, 522 ; it soems, however to differed from Stirling, J., on another 

have boon overlooked that^ in Exp, Alien, point: 38 Ch. D., 230. 
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(2) Anticipatory rights of surety.—The second of the two 

special rights mentioned above, is, that “ the surety is entitled to come 
into [a Court of] equity to compel the principal debtor to pay what is 
due from him to the intent that the surety may be relieved ” 1 —although 
the creditor does not trouble or molest the surety ; and although the 
creditor does not refuse to sue the debtor, 1 “it being unreasonable 
that a man should always have such a cloud hanging over him,” 2 The 
principle, of this right is the same as that on which quia timet 
proceedings are allowed before any actual injury is suffered. 3 But 
where the debt has not become presently payable, the surety has no 
such right. 4 

Restriction of surety s right to that of indemnity— Con¬ 
versely, the surety owes a duty to the principal debtor to settle the 
debt upon the best terms he can, and when he gets rid of, and discharges 
an obligation at a less sum than its full amount, he cannot, as against 
the principal make himself creditor for the whole amount, but can only 
claim as against the principal what he has actually paid in discharge 
of the common obligation. 6 

Similar to the rule last mentioned (via., that where the surety makes 
a composition with the creditor, the surety can only recover what he has 
actually paid), would, it is apprehended, be the rule that if the surety 
voluntarily pays a debt which he could have avoided paying, by pleading 
the bar of limitation, he lias no right to be indemnified. 

There is however a decision 6 by the Punjab Chief Court, several 
remarks in which, it is submitted with great respect, are misconceived ; 
for, it is there stated, apparently as a general rule, that the surety is 
not entitled to be indemnified in a case where the liability of the 
principal debtor had become barred when he satisfied it, notwithstanding 
that his own liability was not barred, and notwithstanding that he has 
been compelled to pay the debt by suit. If the ratio decidendi were that 
the surety had in that particular case wrongfully ( e.g ., by collusion) 
protracted the period of limitation against himself, by signing an 
acknowledgment under s. 19 of the Indian Limitation Act. and, that, 

1 Asc.herson v. Sued gar* &c. Co. [1000], 

2 Ch., 401, 406 ; Mathews v. Saitrin 
(1893), 31 U R. Ir., 181. 

* Ram la ugh v. Hayes (1683), 1 Vern., 

189. 

s Woolridfjc v. Norris (1868), L. R., 

6 Eq., 410. 

4 Oale cO Perry v. Lolley ( 180S), 2 
Bro. C. G, 582 n.; Hughes Ualletl v. 


Indian Mammoth „ Ac. Co. (1882), 22 
Ch. P., 561. 

* Reed v. Norris (1837), 2 My. & Cr., 
361, 375; Ex parte Rushforth (1805), 
10 Ves., 420 ; Butcher v. Churchill (1808), 
14 Vos., 567. 

8 Saja v. Pahlimn (1877), 13 Punj. 
, Roc., No. 30, p. 121. 
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therefore, he was, in equity, deprived of his right to indemnity, it might 
have had to be considered whether the Court has jurisdiction so°to 
deprive the surety, and perhaps that question would be answered in the 
affirmative. The judgment of Plowden, J., however, .proceeds, not on 
the ground that the surety had done some wrongful act in prolonging 
the period of limitation against himself,—nor that he had made some 
mistake, or was guilty of want of prudence, i- but that as soon as 
the principal debtor’s liability is barred, the surety^ right of 
i ndemnity is lost. This, it is submitted, .ignores the facts that the cause 
of action of the surety as against the principal debtor is quite distinct 
from, and arises after, the cause of action of the creditor against the 
principal debtor.* This is made clear wh'en the word indemnify,' which 
s. 145 contains, is read* in the sense in which indemnity is defined in 
.*• 12i ’ above * Ktepatndk, J., refers to s: m, but does not draw from 
it this conclusion.. The passage'from Pothier on obligations seems to 
have been misunderstood. 1 2 3 

“ Promise to indemnify.”— It has been held by Oldfield, J., that 
the word “ promise, ’ in the phrase implied promise by the principal 
debtor to indemnify the surety,” does not imply an enforceable contract : 
that it may be an agreement without consideration : and that, it is merely 
such a promise (without consideration) where the surety has guaranteed 
without the request or knowledge of the principal debtor. The other 
Judge, -Napier, J., points out the unambiguous language of the 
Mercantile Law Amendment Act (19 & 20 Viet!, c. 97), s. 5, under which 
every person, who is'a surety for “ a debt, or is liable with another for 
any debt ” is given a right to “ to recover from the principal debtor or 
any co-debtor indemnification for-the advances made and loss sustained.” 
The right under the English statute is not founded on contract or implied 
promise. 4 

Coats.— Lord, Ellenborough also held in the case above referred to 
that the surety, was not entitled to the costs of defending a suit 
which ought not to have been defended. 5 But costs that might 
reasonably be taken to have been in the contemplation of the parties 
at the time when they made the contract as the probable result of a 
breach of it, are recoverable by the surety. 6 


1 See, however, at p. 126 of 13 Eunj. 
Reo. 

2 CL Abraham Scrvai v. Rapkial 

(1914), 39 Mad., 288. 

* Evans’Translation, I., 278, 279, cited 

at p. 125 of 13 Punj. Rec. 

1 Mutku Raman v. Chiuna Vellayan 


(1910), 39 JVlacJ., 905, 970 (per Oldfield, 
JT.), 975 (per Napier, J.), 

6 Fisher v Fallows (1804), 5 Esp., 

I7i. \; 

Hanmynd v. Bussey (1887), 20 Q. 
B. D., 79 ; Agius v. Great Western. 
Colliery D899J,. i Q. bV413. 
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146- Where two or more persons are co-sureties for 
the same 1 debt, or duty, either jointly or 

' Co-suretios liable .. , . . 

to contribute severally, 2 and whether under the same or 
different contracts, and whether with or 
without the knowledge of each other, the co-sureties, in the 
absence of any contract to the contrary, are liable, as between 
themselves, to pay each an equal share of the whole debt, 
or of that part of it which remains unpaid by the principal 
debtor. 

Illustrations . 

(a) A, B and G ajre sureties to I) for the sum of 3,000 rupees lent to E. E 
makes default in payment. A, B and C are liable, as between themselves, to 
pay 1,000 rupees each. 

(b) A, B and C are sureties to D for the sum of 1,000 rupees lent to E, and 
there is a. contract between A, B and C that A is to be responsible to the extent 
of one-quarter, B to the extent of one-quarter, and 0 to the extent of one-half. 
E makes default in payment. As between the sureties, A is liable to pay 250 
rupees, B 250 rupees, and C 500 rupees. 


COMMENT. 

Analogous law.— "-This section gives the right of contribution to 
co-sureties; s. 43, above, gives it generally to co-promisors. See also 
•s. 69, above, and s. 27 of the Indian Trusts Act. 

Contribution. —The right to contribution under s. 146 arises only 
between co-sureties. It does not arise, therefore, where there is a 
guarantee by A that B, a surety, will discharge the liability of. 0 on C ? s 
default. In such a case the primary liability is C’s, on his default B’s 
liability arises, and on the default of both, A*s. B is, therefore, not 
• entitled to claim contribution from A. 3 

Sometimes, however, it is not easy to decide whether the contract 
is one of the guarantee of a guarantee, or of co-suretyship. 


1 It is not tho same debt or duty 
whore, there are three sureties, and 
each undertakes, by separate instruments, 
to pay £4,000, out of a total debt of 
£1*2,000. In such a case tho suretyship 
of each is a distinct transaction, and 
there is no right of contribution: Coopt 
v. Twynam (1823), 1 Turn. & Russ, 420 

‘(per Lord Eldon), 

2 The co-sureties may be jointly or 


severally liable; but, sometimes A is 
a surety for B, who is himself a surety,— 
in which case A and B are not co-sureties, 
but stand to each other in the relation 
of surety and principal debtor; and 
then there is no right of contribution. 
See comment. 

3 Cmythorne v. Swinbum (1807), 14 
Vos., 160. See the footnote to the word 
6 severally s in s, 146, 




458 the INDIAN CONTRACT ACT. [Ch. VIII 

Right to contribution arises on payment of more than his 
share. - The section states that co-sureties are liable, as between 
themselves, to pay, each, an equal share. It is only when any co-surety 
has been made to pay more than he is liable to pay, that he can ask 
for contribution,—which is, in effect, a right to be indemnified by the 
other co-sureties. 1 Baron Parke stated the point as follows : “ The 

right is founded not originally upon contract, but upon a principle of 
equity. ... \\ hat then is the nature of the equity upon which the 

right of action depends ? Is it that,_ 

when one surety has paid any part of the debt he shall have a right 
to call on his co-surety or co-sureties to bear a proportion of 
the burthen ? or that,— 

when he has paid more than his share lie shall have a right to be 
re-imbursed whatever he has paid beyond it ? or,— 

must the whole of the debt be paid by him or some one liable, before 
he has a right to sue for contribution at all 

We are not without authority on this subject, and it is in-favour of the 
second of these propositions/ 3 2 

What Bhare to be borne by each surety. ^'Tiiure arises the 
question what is “ his share/’ and when can he be said to have paid 
more than his share. Baron Parke’s judgment* above cited, shows, it 
is submitted, that his share means his proportion out of so much as the 
co-sureties can ever be called upon to pay;, so that A, one of several 
co-sureties who have guaranteed payment to the extent of £100, may 
be entitled to claim contribution if the principal has paid the whole 
of the debt except £100, and the whole of that £100 has been paid by A. 
Baron Parke points out that the object of the. rule is to, decide, whether,’ 
at the end of the whole transaction, the surety, A, will at all be entitled to 
claim contribution : for, otherwise; his co-sureties, B and C, may be made 
t0 contribute, and then may themselves be compelled to pay . to the 
principal these proportions,—in which ca'se they would be entitled 
to re-claim from A that which they had paid him by way of contribution. 
Prom this it appears that the object ( of the rule is to prevent a 
.multiplicity of suits. , 


‘ Cf. comment to k. 145, above: and (1881), 17 Oh. D., 44 contains a mis. 

,Ul ™"rayanamurlhi v. Marimuthu print: see Stifling v. Burdett [19111. 2 

(1902)* 20 xVIad, 822. 

■‘Davie, v. Humphreys (1840), 6 Davies v. Humphreys (1840), 0 

153, 168., Ex parte Snowden M. & W„ 153, at p. 169. 
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Benefit of securities to be shared. —The benefit of the right 
that s. 141 gives to the sureties over every security which the creditor has 
against the principal debtor, has also to be shared betw een the co-sureties* 
The principle is that persons subject to a common burden stand 
in their relation to each other upon a common ground of interest and of 
right, and whatever relief by way of indemnity is furnished to them by 
the debtor, enures equally to the relief of all the common associates* 
And it is immaterial whether the security is taken by one co-surety by 
vftjjfuo of a bargain entered into between him and the principal debtor 
at the time of his becoming surety ; though, of course, any co-surety 
may contract himself out of this right by means of an agreement with the 
other co-sureties. 1 

See also Kalsbury’s Laws of England, XV, pp. 526—535. 

147. Co-sureties who are bound in different sums are 
Liability of eo- liable to pay equally 2 as far as the limits of 

surotios bound in . . t .. 

different sums. their respective obligations permit. 

Illustrations . 

(а) A, B and C, as sureties for D, enter into three several bonds, each in a 
different penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 
rupees, C in that of 40,000 rupees, conditioned for D’a duly accounting to E. 
D makes default to the extent of 30,000 rupees. A, B and C are each liable to 
pay 10,000 rupees. 

(б) A, B and C, as sureties for D, enter into three several bonds, each in a 
different penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000- 
rupees, C in that .of 40,000 rupees, conditioned for D’s duly accounting to E. 
D makes default to the extent of 40,000 rupees. A is liable to pay 10,000 rupees, 
and B and C 15,000 rupees each. 

(c) A, B and C, as sureties for D, enter into three several bonds, each in a 
different penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 
rupees, C in that of 40,000 rupees, conditioned for D’s duly accounting to E. 
I) makes default to the extent of 70,000 rupees. A, B and C have to pay each 
the full penalty of his bond. 


\Steel v. Dixon (1881), 17 Ch. I)., 2 And not proportionately to their 

825, 831, 832; Berridge v, Berridge respective maximum liability. See the 
(1890), 44 Ch. D., 168. Illustrations to the section. 
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INTRODUCTORY NOTE. 

I. The Chapter deals mainly with the rights and liabilities 

arising from bailment, .i.e,, the delivery of goods by one person to 
another for some purpose. . . - 

II. Secondly, the last 10 sections (172 — 181) deal with pledge, 
a special kind of bailment, having fori its object the repayment of a 
loan or performance of a promise. 

III. Two sections (168, 169) deal with a matter allied to 
bailment,—the rights and liabilities ol FINDERS of goods —who, of 
course, are not bailees, but who are subjected by s. 71, above, to 
the same responsibilities as bailees. 

/. —Bailment generally. 

Section 148 defines bailment and cognate expressions (as above); 
and s. 149 shows how bailment is to be effected, viz., how delivery 
may be made; then follow about 20 sections whose sequence is not 
easy to appreciate, but which may be grouped together under the 
following heads :— 

A. Considering in the first place the bailor’s legal position, — 

(1) His duties and responsibilities (being more onerous when 
the bailment is gratuitous than when the bailee gets a 
hire : ss. 150, 158) include :— 

(а) As regards the condition of the goods : the bailor must 

disclose faults which interfere with their use or 
expose the bailee to extraordinary risks : s. 150. 

(б) As regards his title to the goods : the bailor is responsible 

for the loss that the bailee may suffer by the fact 
that the bailor was not. entitled to make the bailment, 
etc.: 6.164. 
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(c) As regards payments or remuneration to the bailee 

(i) if the bailment is gratuitous,—the bailor must; repay 

to the bailee the necessary expenses incurred for 
the purpose of the bailment: s. 158, 

(ii) if there is a gratuitous loan, and it is terminated 

before the time for which the article was lent,— 
he must indemnify the bailee for loss which is in 
excess of the benefit: s. 159. 

(d) As regards risks connected with the thing bailed,—• 

(i) he must indemnify the bailee against loss by un¬ 

disclosed faults (s. 150: see above), 

(ii) he must bear the loss by destruction or deterioration 

which may occur in spite of ordinary care taken 
by the bailee : s. 152 

(2) The bailor’s rights will appear from the duties of the bailee 
stated below, but the bailor has also the right to avoid 
or terminate the bailment,-- 

(a) If the bailee acts inconsistently with the conditions 

of bailment, it is terminated : s. 153 (in which case the 
bailor is entitled also to compensation : s. 154). 

(b) If it is a gratuitous loan,— 

(i) the bailor may take back the thing at any time 

(subject to indemnifying the bailee for loss in exoess 
of benefit): s. 159, 

(ii) the death of the bailor or bailee terminates the 

bailment: s. 152. 

B. With reference to the legal position of the bailee, — 

(1) His duties besides corresponding with the rights of the 
bailor (as to which see above), include the following :~ 

(a) He must take as much care as a man of ordinary 

prudence : s, 151. 

(b) He must return the goods without demand as soon as 

time expires or purpose fulfilled : s. 160; and thereafter 
be responsible for loss, destruction or deterioration: 
s. 161. 
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(c) He must deliver to the bailor any increase or 'profit from 

the thing bailed : s. 163. 

(d) He must not make use of things bailed against the 

conditions of bailment,—otherwise he must make 
compensation : s. 154. 

(e) He must not mix goods without the consent of the bailor, 

on penalty,— 

(i) of having to separate , at his own expense, the goods 

mixed, and of indemnifying against loss by mixing : 
s. 156 ; or 

(ii) if they cannot be separated,—of having to compensate 

the bailor for loss of goods : s. 157. 

(2) Restrictions or limitations on the. bailee's duties 

(a) As between the bailee and the bailor,—the bailee is not 

responsible for loss, destruction or deterioration if he 
has taken reasonable care: sg, 151, 152. 

(b) Nor, as between the bailee and a third person is the bailee 

responsible to the third person, for delivering back, in 
good faith, the goods to the bailor or according to his 
directions though, the bailor may have no title (and 
the title may be in the third person) ; s. 166. 

(3) Rights of the bailee (besides those corresponding to the 

duties of the bailor) inolude :— 

(a) With reference to forensic remedies— 

(i) he may apply to the Court for stopping delivery and 

deciding title to goods,, if a third person claims 
them : s. 167 ; 

(ii) he has, as against a third person who wrongfully 

deprives him of the use or possession of the goods 
bailed, or does them any injury, the legal remedy 
of the owner (s. 180), but the relief or com¬ 
pensation is to be dealt with between the bailor 
and bailee according ttp their respective interests 
(s. 181). 

(b) lie has liens under the circumstances, and for the 

purposes, stated below, viz .,— 
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(i) when the bailee has agreed to exercise skill and labour 
—for the purpose of enforcing payment for services 

# * v 

rendered : s. 170 ; 

’ (ii) when the bailee is a 
banker, 
factor, 
wharfinger, 

attorney of a High Court, or 
policy-holder,— 

—as security for a general account: s. 171. 

II. — Pledge. 

Section 172 contains definitions of “pledge,” “pawnor ” and 
“ pawnee.” “ Pledge ” is a species of bailment—the object of which 
is to furnish security for payment of a debt or performance of a 
promise. With s. 172, inay he read ss. 178 and 179, as the latter show 
who may pledge goods, viz. — 

(1) The possessor of goods, or of documents of title to goods, 

who has not obtained them («) by an offence, or (6) by 
fraud, may make a valid pledge, provided that the pawnee 
acts in good faith and. reasonably : s. 178. 

(2) A person with a limited interest in goods may pledge that 

interest: S. 179. 

The rest of the sections on pawns fall under the following heads :— 

(1) The pawnee's legal position, 

(a) He has four species of named rights (ss. 173-^-175), viz., to 

receive,— 

(i) payment of the debt or performances of the act; 

(iij interest on the debt; 

(iii) all necessary expenses in respect of possession or pre¬ 

servation of the goods: s. 173; 

(iv) extraordinary expenses incurred for preservation of the. 
* goods : s. 175. 

(b) His rights are restricted in this respect that he cannot 

ordinarily retain the goods except for the debt or promise 
for which thev were pledged : s. 174, 
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(o) The" ‘pcwmevls remedies are as follows : (s. 176.) 

(i) to bring a suit upon the debt or promise, and retain the 

goods as collateral security; 

(ii) sell the goods on giving 1 f claim compensation for 

the pawnor reason- \ and - deficit or make over 
able notice J I surplus to pawnor. 

(2) The pawnor’s rights, besides corresponding to the restrictions 
on the pawnee’s rights stated above (s. 174) include the 
right to redeem the goods at any time until the goods are 
actually sold —even after expiration of the time when he 
promised to pay or perform, provided that he pays the 
expenses arising from his default: s. 177. 

Ill.—Rights of Finders of Goods . 

Sections 168 and 169 deal with finders of goods. Their .effect is 
tabulated in the comment to s. 169, below. 

148. A V ' bailment ” 1 is the delivery of goods 2 by one- 
person to another for some purpose, 3 upon 

“Bailmen t,” 1 

“bailor” and a contract 4 that they shall, when the 

** bailee ” defined. . v , , , . 

purpose is accomplished, be returned or 
otherwise disposed of according to the directions of the 
person delivering them. The person delivering the goods is 
called the “ bailor.” The person to whom they are delivered 
is called the “ bailee.” 

Explanation. —If a person already in possession of the 
goods of another contracts to hold them as a bailee, he 
thereby becomes the bailee, and the owner becomes the bailor, 
>ods although they may not have been delivered 
d>f bailment. 



1 Coggs v. Bernard 1 Sin. L, C., 187 
is the leading English authority oil bail¬ 
ment. See comment for definition and 
derivation of the term. The next suction 
shows how bailment is effected, viz., 
by delivery. 

2 The term goods is defined in s. 7(5 

above (g.v.) but only for the purposes 
of the Chapter on the sale of goods. As 

to bailment of money, soe Bridges v. 


Garrett (1870), L. ■»., 5 C. P., 456, cited 
in the comment. 

3 i.6., not absolutely transferred : see 
comment. Where the purpose Is carriage 
for hire, see the footnote to the word 
carried , in s. 158, below. 

4 But there may be a bailment without 
a contract, e.g., in the case of delivery of 
goods to a minor : i? v. McDonald (1885), 
15 Q. B. I)., 323. 328. 
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COMMENT. 


Definition of bailment— Bailment is thus defined in Murray's 
English Dictionary : “ [a OR bafflement , f. bailler, to bail, give, deliver]. 
Delivery, handing over, or giving for a specific purpose ; according to 
Blackstone, delivery in trust upon a contract expressed or implied, that 
the trust shall be faithfully executed on the part of the bailee.” 

Bailment for carriage. —The definition in s. 148 is wide enough 
to include bailment for carriage; but bailment for carriage is mentioned 
only in s. 158, below ; and the Indian Contract Act does not affect or 
govern the liabilities of common carriers under Act III, of 1865, and 
the Common Law. 1 The obligation imposed by law upon common 
carriers has nothing to do with contract in its origin. 1 

Bailment, an accessory contract.— Bailment, as its definition 
shows, is a contract which is accessory to some other purpose; and the 
rights and liabilities of the bailor and bailee are naturally dependent 
on what that purpose is. The rules contained in this section consequently 
have a certain amount of generality and even vagueness. 

Bailment implies reservation of bailor’s right.— Bailment 
must be distinguished from an absolute transfer of the ownership of the 
goods, such as takes place when there is a sale or barter, or when money 
is lent: “ A bailment on trust implies that there is reserved to the Bailor 
the right to claim a re-delivery of the property deposited in bailment. 
Whenever there is a delivery of property on a contract for an equivalent 
in money, or some other valuable commodity, and not for the return of 
the identical subject-matter in its original or an altered form, this is a 
transfer of property for value—it is a sale and not a bailment.” 2 


1 Irrawaddy Flotilla Co. v. Bhugwandaa 
(1891), 18 Cal., 620, 629 (r. o.); Moothora 
Kant v. India General Steam Navigation 
Go. (1883), 10 Cal., 166, 186 where Garth, 
G. J.,. points out that the common law 
liability of carriers is based on tort as 
much as contract ; see also British 
and Foreign Insurance Co. v. India 
General Steam Navigation Co. (1910), 38 
Cal., 28. 

2 South Australian Insurance Co. v. 
Randell (1869), L. R., 3 P. C., 101, 
108, 113: “As the specific things are 
not to be returned, the almoin to pro pert y 
is to he transferred to the borrower, 
who must bear the loss of them, if they 

T, ICA 


bo destroyed by wreck, pillage, fire or 
other inevitable misfortune”: Sir W. 
Jones, Bailment, 63, ^64, cited Madras 
Jurist, IX, 84. Sir J. Napier said ; “ It 
comes to this, that where goods are 
delivered upon a contract for a valuable 
consideration, Whether in money or 
money’s worth, then the property pauses. 
It is a sale, and not a bailment. In the 
case of mixture by consent., the identity 
of the specific property of each who 
consents, is no longer ascertainable, and 
the mixed property belongs to all in 
common South Australian Insurance 
Co. v. Randell (1869), L. R., 3 P. C., 
101, 103. 


30 
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Similarly, a person bound to deliver over the identical coin deli¬ 
vered to him may be a bailee, but not one who is to give the 
equivalent of it. 1 

Debtors and bankers are not bailees.— When money is lent, 
the borrower is not a bailee ; and the relation between the banker and a 
person depositing moneys with him in the ordinary way of business, is 
that of a borrower and lender. 2 Similarly, when Government promissory 
notes were delivered, duly endorsed, for being taken to be cancelled 
and consolidated, it was held that the delivery did not create a 
bailment. 3 * 

Glassification of baiiments.—Lord. Holt, C. J., in the celebrated 
case of Coggs v. Bernard 4 classified bailments under six heads :— 

(1) Depositum , where a man takes goods in his custody to keep 

for the use of the bailor ; 

(2) Comnodatum, or lending gratis to be used by the bailee ; 

(3) Locatio m, or lending for hire when the bailee is to use them but 

pays hire for the use ; 

(4) Vadium or pawn, as a security for money borrowed by the 

bailor; 

; (5) Locatio opens Jaciendi or delivery of goods to be carried, or for 

something to be done to them, for payment; 

(6) Mandalum or deli very for goods to be carried, or for something 
to be done to them, gratis. 

Story 6 classifies them under three heads : - 

(J) Those in which the trust is exclusively for the benefit of 
the bailor'or of a third person (including deposits and 
, mandates); 

(2) Those in which the trust is exclusi vely for the benefit of the 

bailee (including gratuitous loans for use); and 

(3) Those in which the trust is for the benefit of both parties, or of 

both or one of them and a third party (including pawns, and 
hiring and letting for hire). 


1 Bridges v. Garrett (1870), L. ft., .7 V. Clegg (1847), 16 M. & W., 321. 

0* P., 451, 456. 3 Secretary of State v. Sheo Singh 

3 Ickha’y. Nath a (1888), 13 Bom., 338 (1880), 2 All., 750. 

{per Sargent, 0. J.), nee Foley v. Hill 4 (1704), 1 8m. L, C\, 187. 

(1844), i Ph., 399 ; 2 H. & C., 28; Pott 5 Story, Bailment, § 2. 
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The transactions in which bailments are usually concerned 
are indicated by the following heads: (1) agency, (2) auctioneers, 
(3) bankers, (4) carriers, (5) factors, (6) inn-keepers, (7) pawnbrokers,* 
(8) railway companies, (9) receivers of goods on approval, (10) 
servants intrusted with master’s goods, (11) sheriffs, (12) solicitors, 
US) workmen. 1 

149. The delivery 2 to the bailee may be made by 
doing anything which has the effect of 
r),il how V mad!» >ai,et putting the goods in the possession, of the 
intended bailee or of any person authorized 
to hold them on his behalf. 2 


COMMENT. 


Delivery. —See s«, 90—94, above. 

See also s. 150, which refers to an implied warranty at the time of 
delivery/ 

The question whether there was sufficient delivery becomes important 

where the bailment is gratuitous, in which case there is no contract till 

the article is delivered. 

* # 

Thus, where the plaintiff entered the defendant’s restaurant, a 
waiter took the plaintiff’s overcoat from him without being requested 
by him to do so, and hung it behind him on a hook; and the coat was 
stolen while the plaintiff was dining; it was held that there was evidence 
from which the jury might infer that there was delivery. 3 

Attornment. —The delivery may be by the attornment of the ware¬ 
houseman or other actual possessor. 4 


1 These heads are taken from 
Halsbury’s Laws of England 1, 524. 

2 See comment, 

3 Wizen v. NicoLs [1894], 1 0 B., 92 ; 
see also Pliijpps v. New Ohridffe'0 Hotels 
Ltd. (1905), 22 T. L. R., 49 ; Jalim Singh 
v. Secretary of State (1904), 31 Cal.,. 951, 
957. 958. 

4 Henderson v. William# [1895], I 
Q. B , 521. Here the owner of goods 
lying at a warehouse, was induced, by the 
fraud of F, to instruct the warehouseman 


to transfer the goods to the order of F 
(which was done). F then sold the goods 
to an innocent purchaser, who, before 
paying the price, obtained a statement 
from the warehouse man that he held the 
goods at tho purchasers order. Held, 
that on the discovery of F’h fraud the 
warehouseman could not refuse to deliver 
the goods to the purchaser: for, having 
attorned to tho purchaser the ware¬ 
houseman was estopped from impeaching 
Lis title. 
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150. The bailor is bound 1 to disclose to the bailee 
faults 2 in the goods bailed, of which the 
disclose faults in bailor is aware, 3 and which materially 
interfere with the use of them, or expose 4 * 
the bailee to extraordinary risks ; 6 and, if he does not make 
such disclosure, he is responsible for damage arising to the 
bailee 6 directly from such faults. 

If the goods are bailed for hire, 7 the bailor is respon¬ 
sible for such damage, whether he was or was not aware of 
the existence of such faults in the goods bailed. 8 

Illustrations. 

(a) A lends a horse, which he knows to be vicious, to B. He does not 
disclose the fact that the horse is vicious. The horse runs away. B is thrown 
and injured. A is responsible to B for damage sustained. 3 

(b) A hires a carriage of B. The carriage is unsafe, though B is not aware 
of it, and A is injured. B is responsible to A for the injury. 


COMMENT. 

General Principles of relative duties of bailor and bailee — 

« It may be safely laid down that the duties of the borrower 
and lender are in some degree correlative. The lender must be taken to 
lend for the purpose of a beneficial use by the borrower; [the borrower 
therefore is not responsible for reasonable wear and tear; but he is for 
negligence, for misuse, for gross want of skill in the use ; above all for 
anything which may be qualified as legal fraud.]. So, on the other hand, 
as the lender lends for beneficial use, he must be responsible for defects 


1 This is the first section referring to the 
bailor’s duties of. introductory note to 
Ch. IX;- and ss. 158, 164, 159, 152, 
below. 

* E.g., that the goods are liable to 
explode: Lyell v. Qanga Dai (1876), 1 
Ail., 60. 

3 A gratuitous lender who is not 
aware of the faults, is not liable: Mac* 

Cartliy v. Young (1861), 6 H. & N., 329. 

* E.g. f dangerous goods *. Lyell v. 

Qanga Dai (1875), 1 All., 60; Farrant 

v. Barnes (1862), II C. B. (it. s.), 553. 

* In other words, from a loan for a 
specific purpose, there arises an implied 


warranty that the article is fit for the 
purpose; and the duty is east upon the 
lender not to conceal from the borrower 
the defects or vices of the article making, 
it unfit for the purpose; Blakemore, v. 
Bristol, <fbc., By. Co. (1858), 8 E. & B., 
1035, 1051. 

* E,g., a Railway Co., as to which sec 
the Indian Railways Act IX. of 1890, 
and Lyell v. Qanga Dai (1875), 1 All., 60. 

7 E.g., to a Railway Co. for carriage ; 
Lyell v, Qanga Dai (1875), 1 All., 60. 

* Though there may be no bad faith 
on his part; Lyell v. Qanga Dai (1875), 
1 All., 60, 65. 




BAILMENT, ' 


469 


* 151.] -_^ 

in the chattel, with reference to the use, for which he knows the loan is 
accepted, of which he is aware and owing to which directly the borrower 
is injured.” 1 See comment to s. 151, below, 

151 . In all cases 2 of bailment 3 the bailee 4 is bound 5 

C are to be taken t0 aS muc & care ^he goods bailed to 

by bailee. him as a man of ordinary prudence would, 
under similar circumstances, 6 take of his own goods of the 
-same bulk, quality and value 7 as the goods bailed. 8 


COMMENT. 

Sib Henry Maine 9 in enumerating the points on which the Indian 
Contract Act, differs from the English Law, quoted the following remarks 
of the Commissioners, which seem to have reference to the present 
section 

19. “In our rules on the subjeot'of Bailment we have discarded 
the complicated system of gradation which the English Law applies to 
the amount of care which a bailee is to be expected to exercise, and the 
responsibility which is to attach to him; and we have framed our proposed 
law on the principle that in all cases of bailment the bailee is bound to 


1 Blakemore v. Bristol A rc., Ry. Co. 
(1858), 8 E. & B., 1035, 1050, 1051, per 
Coleridge; J., delivering the judgment of 
Lord Campbell, C. J., himself, and 

Wightman, J. 

3 As to whethor a special contract to 
the contrary may limit the bailee’s 
liability, see comment. 

3 The responsibility of the Madras 
Harbour Trust; Board in regard to 
animals or goods has been declared to be 
that of a bailee, under these se-ctions, 
without the qualifying words “in the 
absence of any special contract M in 
s. 152 : see «. 41 (1) of the Madras Harbour 
Trust Act, 1905 (Mad. Act IT of 1905). 

4 Keepers op- hotels and Inns are 
bailees under this section : RamM Singh 
v. Murray db Co. (1899), 22 All., 164. 
As to COMMON CARRIERS, K AIL WAY COM¬ 
PANIES and shipowners, seo comjUont. 

5 This is the first of the Sections 

dealing with the bailee’s puties. See 

introductory note to Chapter IX; and 


cf. m. 160, 161, 163, 154, 156, 157, 166, 
below. 

6 E.g. f if a hotel-keeper lets his 
furniture to a guest, the latter is the 
bailee, and if the guest contracts cholera, 
necessitating the destruction of the 
furniture, there is no liability on the 
guest (bailee) for the value of the furniture 
unless the guest was guilty of negligence 
either in contracting the infectious 
disease, or in using the bed while suffering 
from it: Rampal v. Murray dc Co. (1899), 
22 AIL, 164. As to circumstances in 
which goods are landed from a ship see 
Sheikh Muhammad Rawthan v, British 
Steam Navigation Co. (1908), 32 Mad., 
95, 98; and see comment. 

7 Cf. Story on Bailments, § 15. 

8 As to railway contracts, see the' 
Indian Railways Act IX. of 1890, s. 72. 
As to the liability of common carriers, 
see s. 8 of the Carriers Act III. of 1865. 

• .See pp. 3—9, above, for the full state¬ 
ment of Sir H. Maine. 





470 


THE INDIAN CONTRACT ACT. 


[Ch. IX, 


take as much care of the goods bailed to him as a man of ordinary prudence 
would take of Iris own goods, and that more should not be required of him 
in any case.” 

English law : Degree of care required from bailee —With 
reference to the English law which, as appears below, is different from 
the Indian law, it was said as follows :— 

Of the various rights and duties of bailors and bailees that most 
discussed is the degree of care and diligence required of the bailee in 
each kind of bailment; and that degree has, from the time of the Roman 
Empire till now, been held,to vary according to the benefits derived 
•from the bailment by the bailor and bailee respectively, and corresponds 
with the degree of negligence for which the bailee is responsible. 1 An 
ordinary degree of care and skill usually is required when both benefit 
from the transaction ; slight diligence when the benefit is wholly that of 
the bailor (as in deposit am and mandatum ); and great diligence where 
the benefit accrues only to the bailee (as in commodatum). It may 
perhaps be stated with equal truth and brevity that the bailee is required 
in every case to take that degree of care which may reasonably be looked 
for, having regard to all the circumstances, 2 e.g., if you confide a casket 
of jewels to the custody of a yokel, you cannot expect him to take the 
same care of it that a banker would.” 3 

Standard of care under the Act. —The Indian Contract Act, 
however, lays down a standard which connotes the following :. 

(1) care exercised bv a man of ordinary prudence ; 
i$P' (2) that man being the owner of the goods; 

(3) under similar circumstances ; 

(4) over goods of the same bulk, quality and value. 

English and Indian law compared.— The standard, therefore, 
laid down in s, 181, is not the same standard as that which as has beet* 

* Hh'blin v. MtMit tien (1808), L R., 

2 P. C 317. 

2 This is not perhaps quite in accord¬ 
ance with the terms of s. 161. But see 
tho next paragraph of the comment. 

3 Halshury, Laws of England I. 526, 

§1072, adding in a footnote: “Sir 
William Jones cites as an example of 
the proposition the following illustration 
from Mahometan law (Jones on Bail¬ 
ment, 4th ed., pi 100): 4 a man who had 
■a disorder in his eyes, called on a farrier 


for a remedy, and ho applied to them a 
medicine commonly used for his patients 
the man lost his sight and brought an 
action for damages, but the Judge said, 
“ No action lies, for if the complainant 
had not himself been an aw ho would 
not have employed a farrier ’ ” Re¬ 
cently a case was tried in the Bombay 
High C-ourt- where a halm operated 
upon the eyes of an unhappy patient 
with septic scissors and made the 
patient blind 
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suggested, in the citation above, with reference to the law of England: 
that standard being, that— 

“ the bailee is required in every case to take that degree of care 
which mayVeasonabiy be looked for, having regard to all the 
circumstances.” 

The English law leaves the circumstances as they are, in every other 
respect, except one—namely that a “ reasonable person ” is substituted 
for the bailee ; but all the other circumstances stand as they do in the 
case under consideration. 

Under s. 151 two alterations have to be made in the actual circum¬ 
stance in order that the standard may be reached : 1 

(a) a man of ordinary prudence (who would presumably agree with 

the reasonable person of English law), is substituted for the 
bailee, 2 and,— 

( b ) the bailee is transformed into the owner. 

The importance of these considerations will appear from the following 
words of Crompton, J., delivering the judgment of himself, Willes, By lea, 
and Keating, JJ. (Cockburn, C. J., dissenting, and Weighman, J,, not 
concurring): ‘ For all practical purposes the rule may be stated to be 

that the failure to exercise reasonable care, skill and diligence, is gross 
negligence. What is reasonable, varies in the case of a gratuitous bailee, 
and that of a bailee for hire. From the former is reasonably expected 
such care and diligence as persons ordinarily use in their own affairs, 
and such skill as he has. From the latter is reasonably expected care 
and diligence, such as are exercised in the ordinary and proper course of 
similar business, and such skill as he ought to have, namely, the skill 
usual and requisite in the business for which he receives payment. ' 3 

The section further considered.— Two further points have to 
be noted in this connection : 

(a) s. 151 makes no reference to any distinction between the care 

expected from a gratuitous bailee and a bailee for hire, and 

(b) for bailees of both classes a .single standard is substituted, 

which,— 


(i) as regards the care expected, agrees with the care expected 
from a bailee for hire in England, viz., such care [and 
diligence ! as are exercised in the ordinary and proper course 



1 See footnote 2 on p. 4G9 3 Ikal v. South Devon Railway (1804), 

2 »See footnote 3 on p. 469. 3 H. & C., 337, 341, 342. 
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of similar business (“ diligence,” which is mentioned by 
Crompton, J., is no doubt included in “ care ”); 1 and 
(ii) as regards skill the standard in s. 151 is silent. 

This is enough to show that the English authorities (which are them¬ 
selves not always entirely consistent) must be referred to with caution. 
Attention must, it is submitted, be paid to the four notions above alluded 
to aa involved in s. 151. 

Contract to the contrary —-It must also be observed, that, unlike 
several other sections of the Act, s. 151 does not contain the proviso 
“ in the absence of any special contract,” and, on a comparison of 
s. 151 and s. 152, it may be, that the intention of the Legislature may 
appear to be, that the liability of the bailee cannot be reduced below r the 
degree of care required by a. 151, but that it is permissible to enhance 
the responsibility to a higher degree of care. The question has been 
considered in two decisions of the Madras High Court, but the Judges took 
divergent views ; and, as the ultimate decision was that the law relating 
to Common Carriers was applicable, the remarks must be taken to be 
obiter. 2 * 

Standard of care how determined.— The following considerations 
are suggested as aids to arriving at the standard, and for clarifying the 
four connotations of a. 151, which were referred to above :— 

(1) The fact that a person has taken as nfuch care of the goods 
bailed as he lias taken of his own goods (e.g., by depositing 
money given to him for safe-custody, in the same cash-box 
in which he had deposited his own money, both having been 
stolen) does not necessarily absolve the bailee: it may be 
that in his own. affairs he does not act with “ ordinary pru¬ 
dence ”; 8 he may “ encounter risks from views of particular 
advantage, or from a natural disposition of rashness.” 4 * * * 
But, if the bailee takes more care of his own goods than of the 


1 1 Beal v. South Devon Railway (1864 ^ 
3 H. & 0., 337 ; see the pan,sage cited 

above# 

2 Sheikh Muhamad Ravutker v. British 

India Steam Navigation Co. (11)09), 

32 Mad., 95, on L. P. Appeal from (1907), 

30 Mad., 79 ; Kumber v. British India 

Steam Navigation Co. (1913), 38 Mad., 

941 ; Boseck v. Mandfastan (1900), 41 

PurijReo., 261, 263 (No. 70). See also 
the comment and notes to s. 158, below. 


2 Doorman v. Jenkins (1834), 2 Ad. & 
Ell., 256; Gibim v. McMullen (1869), 
L. R, 2 P. C., 317, 339; of. Sorabji H. 
Bailiwah x. Jamsedji Merwanji Wadia 
(1913), 15 Bom. L. R., 959; Booth v. 
Wilson (1817), 1 B. & Aid., 59. A 
contrary opinion was expressed by Sir 
Wm, Jones; Sec Story, Bailments, §§ 63, 
64. 

4 The William (1806), 6 Hobs Adra., 
316 (Observations of tho Court). 
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goods bailed, the presumption of negligence would* of course, 
be very strong, 1 

(2) The question what is ordinary prudence is a question of fact. 2 3 

(3) “ Theft is not presumptive of negligence or default in the 

bailee ; and therefore whether the borrower would be liable 
in case of theft or not, would depend upon the point whether, 
taking all the circumstances together, there was any proof 
of negligence in the borrower.’ 53 The question of onus of 
proof is further considered under head (6) below. 

(4) In case of fire is the bailee entitled to save his own goods 

first ? Pothier answers this in the negative. Strictly, under 
s. 151, the bailee ought to make no difference between his 
own, and those of the bailor. 4 

(5) Does the fact that the bailee is notoriously weak and in¬ 

firm in judgment, or grossly negligent and prodigal in his 
own affairs, affect the rights of the bailor ? 5 Story answers 
this question by saying that there might be strong ground 
to presume that the depositor was content to entrust the 
party with all his faults and infirmities, and to take upon 
himself the responsibility of all losses not arising from actual 
fraud; 6 and that at least it might fairly be put to a jury 
to presume a special contract in such a case that the depositary 
should take the same care as he did of his own property and 
no more, and that lie should not be responsible except fox 
fraud. 7 


1 Story, Bailments, § 65. 

2 Doorman v. Jenkins (1834), 2 Ad. 
& Ell., 256 ; Vaughan v. Menlove (1837). 

3 Bing. N. 0., 458, 478; Story, Bail- 
rnents, § 11. 

5 Story , Bailments, §§ 239, 38, 39 ; 
Lakhmi Das v. Babu Megh Bag (1900), 
35 Punj. Kec., 371 (No. 90). 

4 lb., § 65 a. 

5 lb., § 66, oiting Morse v. Crawford 

19, Verm, 499, a report that is not 
accessible to me ; Boseck v. MamUestan 
(1906), 41 Punj. Roc. 260 (No. 70), 

might perhaps fall within this principle. 
There the plaintiff sent to the dofondant 
jewellery to bo repaired; the defendant, 
according to the usual practice followed 
through several years, sent the jewellery. 


repaired, through the post, uninsured, and 
the Court held that the plaintiff was 
estopped from setting up that the practice 
was not in accordance with the require¬ 
ments of s. 151. 

« Citing Doim, I., B. I., tit. 7, § 3, art. 
5; Just. Inst., B. 3, tit. 15, § 3. 

7 Story cites The William (1806), 
0 Chr. Robinson’s Admiralty Reports 
316, at pp. 316, 317, where Lord Stoweil 
said : “ Where proporty is confided to the 
care of a particular person by one who 
is, or may bo supposed to be, acquainted 
with his character the care which he 
would take of his own property might 
indeed he considered as a reasonable 
criterion.' 5 
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(6) Some considerations having reference to bailees for a special 

^ purpose— carriage of goods —must lie dealt with, at greater 
length and they are mentioned to below as the last part of 
the present comment. 

(7) Negligence op agent.— The bailee is responsible for the 

negligence of his agents and servants committed in the course 
of the service. 1 There seems to be no direct provision for 
this in the next Chapter of the* Contract Act which deals with 
agency. Section 238, below, refers only to frauds and mis¬ 
representation which induce another to enter into agreements. 

(8) In one case it lias been held by the Punjab Chief Court 2 3 * * * that 

the plaintiff was, under s. 115 of the Indian Evidence Act, 
estopped from urging that the defendant was negligent in 
not insuring jewellery sent by post. The plaintiff's act 
estopping him was that he had himself despatched jewellery 
by post, uninsured. By the plaintiff’s own act,” it was said, 
defendant was led to believe that plaintiff considered the 
despatch of jewellery uninsured quite consistent with that 
sort of eare and was led to act on that belief.” See, however, 
the paragraph of this comment marked (5) above. 

Carriers. —The degree of care expected from carriers depends upon 
whether, they are 

A. Common Carriers by land (or inward navigation) other than 
Railways, 

Railway Companies, or 
Shipping Companies. 

A. Common Carriers bv land or inward navigation, other than 
Railways 8 have the rights and liabilities mentioned in the Common 


R. 

a 


1 Randkmu v. Murray (1838), 8 A. 
& jE., 100 (negligence in removing a 
barrel) ; Mcwlcay v. Commercial Ranh 
(1874), ■ L. ft., o ft. C.. 304 (misropro- 
santation by omission- of material fact) ; 
Harwich v. English Joint Slock Co. (1807), 
L. R., 2 Ex., 259 per Willes, J., whose 
judgment must, however, bo road subject 
to the explanation In Lloyd v. Grace Smith 
(0 Co. [1912], A. C., 716 (the principal 
is liable for agent’s fraud within the 
scope of his authority, whether the 
fraud is committed for the benefit of the 


principal or of the agent); Dyer v. 
Munday [1895], 1 Q. B., 742 (assault, a 
criminal offence); Beard v. London 
General Omnibus Co. [1900], 2 Q. B.. 
530 (negligent driving by conductor 
of omnibus in the absence of the 
driver), 

2 Bosech v. Mmdlestan (1900), 41 Punj. 
Rec., 260 (No. 70). 

3 The Indian Railways Act • IX. of 

1890 having ropoa led certain portions 

of the Common Carriers Act which refer 

to Railways. 
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Carriers Act, III. of 1855. Thougli their rights and liabilities do not 
depend upon contract, but on the general common law, it is advisable 
to refer to them, as the Bombay High Court: had held 1 that Common 
Carriers were subject to the Indian Contract Act, ss. 151, 152—a decision 
that has been disapproved by the Privy Council. The provisions of the 
Common Carriers Act are considered in the Irrawaddy Flotilla Co. v. 
Bugwandas , 2 

In the result, the following Tales are established 

(1) Common Carriers 3 other than Railway Companies are insurers 

of the goods entrusted to them, and are responsible for 
the loss of or damage to goods delivered to them 2 quite 
independently of the question whether or not there was 
negligence. 4 

(2) A Common Carrier by land or inland navigation, other than 

a railway is, therefore, subject in India, to two distinct 
classes of liability.,— 

(a) for loss for which he is liable as insurer ; from this liability, 

the element of default on the part of the Company 
is absent; 5 * * 8 

(b) for loss for which he is liable under his obligation to carry 

safely ; here the element of default is present. 


1 Kuverjl Tulsidas v. G. 1. P. Ry. Co. 

( 1878 ), 3 Bom., 109, from which the 

Calcutta High Court dissented in 

Moothoom Kant Shaw v. /. G. 1. N. Co. 

( 1883 ), 10 Cal., 166 (f. b.). 

- (1801), 18 Cal., 620 ; sot also Kumbcr 
v. British India Steam Navigation Co. 

( 1013 ), 38 Mad., 941. 

8 A common carrier is defined in s. 2 of 
the Common Carriers Act as follows :—- 
“ a person other than the Government, 
engaged in the business of transporting 
for hire, property, from place to place, 
by land or inland navigation for all 
persons indiscriminately.’’ It was held 
in Mockillican v. Compagnie de Messa- 
go.ries Maritimea de France (1880), 6 Cal., 
227 that the Message ries Company 
being a .French Company was not a 
Common Carrier but that decision was 
dissented from in Haji Ismail Sail v. 


The Company of the Messageries. etc. 
(1905). 28 Mad., 400. 

4 East Indian By. Co. v. Kalidas (1901),. 
28 Cal * 401, 409. See the remarks in 
Chovtmull v. Rivers Steam Navigation Co. 
(1897), 24 Cal, 786, 819, 822; that the 
onus of proving negligence is on the 
carrier was upheld in appeal to the Privy 
Council (1898), 26 Cal., 398 {V. c.) 

See however, Lakhmichand v. G. /. 
P. Ry , Co. (1911), 37 Bom., 10, 11 , 
16, 17. . 

6 The carriers in question being 
bailees for remuneration paid by the 
bailor,—while the goods are in the posses¬ 
sion of the bai lee they are at his risk. The 
case is, of course, different whore the 
bailee gets no hire, or where he alone 
benefits by the bailment: compare 
s. 159, below. 
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" It has been the policy of the English Courts in dealing with 
exemption clauses 1 to recognise this distinction and to construe them 
as not extending to carrying risks in the absence of clear words to that 
effect. In India where there is a statutory prohibition against exempting 
a carrier from loss arising from negligence or criminal acts there is 
perhaps an even stronger reason for adopting this canon of construction 
at any rate within the limits implied by the prohibition.” 2 

B. Railways as Carriers their ordinary liability —The 
liability of Railway Companies and of managers of Railways under state 
management is fixed by the Indian Railways Act IX. of 1890, s. 72, 
and it is made clear,— 

that ordinarily the responsibility of railways for the carriage of 
animals or goods is not that of common carriers under 
Act III. of 1865, but,— 

their responsibility is that of a bailee under ss. 152, and 161 of 
the Indian Contract Act. 3 

Their responsibility may be limited, by agreement, even below 
that laid down in rhe said ss. 152 and 161, but for this two conditions 
are necessary, viz., the agreement cutting down their liability must be,— 

(1) in writing and signed by the consignor ; 

(2) it must be in a form approved by the Governor-General in 

Council. 

Risk cotes. —Forms of agreements, approved by the Governor- 
General, and purporting to limit the responsibility of the Railway Com¬ 
pany for the loss, destruction or deterioration of animals or of goods 
delivered for carriage are known as “ risk notes.” 4 Under these the 
agreement with the Rail way Company is,— 

(a) that the sender shall pay a reduced rate 6 for carriage, 

MX Common Carriers Act, ss. 0 Co. Ltd. (1910). 38 Cal., 2*8, 41, 45, 
k &nd 8, whoso combined effect is that in (per Jenkins, C. J.). 
respect of property not of the description 3 Ladhu v. 8. P. rf? T). Ry, Co. (1886), 

contained m the schedule, common 21 Punj. jtea, No. 97, p. 240. 
carriers may limit their liability b} r 4 Last Indian Bailway Company v. . 
special Contract, but hot so as to get Bunyad All (1895), 18 All., 42; Tipannu 
rid of liability for negligence or criminal v. South Makratia Railway (1892), 17 
acts: 'British, dec., Co. v. India, dec., Co. Rom., 417; Arunachelam v. Madras 
(1910), 38 Cal., 28, 42. Tlio Indian By. Co. (.1909), 33 Mad., 120, 

'Contract Act requires only “ordinary 5 The alternative to these “ risk 
prudence ” from bailees, ss. 151, 152. notes'* is an agreement for “Railway 
2 British dr Foreign Marine Insurance risk ” note, at the “ ordinary ” rate of 
Oo. v. India General Navigation dr By. carriage. 
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(fe) that the Railway Company shall be entirely exempted from 
all liability in respect of the loss or damage to the- 
goods. 1 

Such agreements are valid, 2 and when they are entered into, 
the Railway Company is not a “ bailee ” under the Contract Act, 3 and, 
according to a decision of the Bombay High Court, the Railway Company 
is exempted from liability even if there is criminal misappropriation 
by a Railway servant. 4 But, unless the requirements of the Indian 
Rail ways Act are satisfied, the Railway Company cannot divest itself of 
the liabilities of a bailee under ss. 152 and 162. ,J> 

Where the goods are consigned in what is called Risk-note Form H, 
the Railway Company is responsible for loss due either to the wilful 
neglect of the Railway administration, or to thefts, or to wilful neglect of 
its servants: the onus of showing that the loss was occasioned by the 
theft or wilful neglect of tte Railway servants, is upon the plaintiff. *• 

Railway Companies and burden of proving diligence or its 
absence. — In the absence of a risk -note does the Indian Railways Act, 
s. 76, cast upon the Railway the burden of proving the circumstances 
which, under the Indian Contract Act, ss. 151, 152, exonerate the bailee 
from liability ? 7 In other words (in the absence of a risk note) does the 
burden lie upon the Railway Company of proving that it took as much 
care of the goods bailed to it, as a man of ordinary prudence would, 
under similar circumstances, take of his own goods, of the same bulk, 
quality and value % 

This question was answered in the affirmative by the Allahabad 
Court in JSanku Ram's case. 8 

(1898), 2(3 Cal., 398 (r. c.); Lakhmichand 
v. 0. 1. P. Py. Co . (1911), 37 Bom., 110, 
11, 10, 17. It must bo remembered that 
there are three distinct cases (1) whore 
the Indian Contract Act alone applies 
(2) where the Railways Act (ss. 72, 76). 
applies; (3) where the Common Carriers 
Act (s. 9) applies. 

8(1900), 22 All., 361, 362: “The 
important provisions of s. 76 (of the Rail¬ 
way Act) w hich cast, not on the plaintiff, 
but on the Railway Company the burden 
of establishing the circumstances which 
under ss. 151, and 152 of tho Indian 
Contract Act, would exonerate the 
bailee from liability.’* 


1 Narain v. E. I, By, Co. (1912), 34 
Ail., 656. 

8 See footnote 4 on p. 476. 
a Toonya Bam v. East Indian 
Railway Co. (1902), 30 Cal., 257. 

4 Ralaram y. South Mahratta By. Co. 
(1894), 19 Bom., 159. 

5 Jalim Singh v. Secretary of Stale 
(1904), 31 Cal., 951. 

6 East Indian Railway Co. v. Naihmal 
Behan Lai (1917), 39 All., 418. 

7 Banka Bam v. Indian Midland By. 
Co. (1900), 22 All., 361, 362, answers the 
question in the affirmative. See further 
on the burden of proof, Choutrmdl v. 
Rivers Steam Navigation Co. (1897), 24 
Cal., 786, 819, 822, on appeal vice verm 
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A similar view was expressed by Mncphersph and Trevelyan, JJ. r 
in Choutmidl Dootjur’s case ; 1 whose decision was upheld by the Privy 
Council. 8 In the highest tribunal it was apparently not argued that the 
onus was not. on the carriers-and the only contention of the carriers was 
“ that they had brought themselves within the protection of the Carrier’s 
Act, that is, that they are exempt if they satisfy thd onus which is imposed 
upon them, of showing that there was no negligence on their -part.”' And 
Lord Morris stated the question for decision to he whether the carriers 
had exonerated themselves by showing that there was no negligence on 
their part. 

Extent of onus.-— In Scott, 0. .f.’s opinion 3 however s. 76 of the 
Railways Act 1 does not increase the onus of proof laid upon the carriers 
by a. 151 of the Contract Act. Batchelor, J., said in the same case : “ The 
question whether the Company have or have not taken the care 
prescribed (in ss. 151, 152, 162 of the Contract Act) is to be answered 
by reference to the entire evidence on the record; that the fire occurred 
while the goods were in their sole possession, may be, and, in my judgment, 
is, primd facie, evidence that due care was not taken, but the inference 
thus suggested may be repelled, and the contrary inference established, 
on adequate evidence to this effect, being given by the company,”—an 
opinion which seems to be in accordance, with the general principles on 
which decisions are given in England. 5 But it is “ enhancing the burden 



1 (1897). 24 Cal., 786, 819. The agents.” (jper Trevelyan, J.) 
olfect of the 9th section of the Carriers 2 Rivers Steam Navigation Co. 


Act is to make the loss of the g<>ods ChoutmuH Uoogar (1898), 26 Cal., 298, 

evidence of negligence which the carrier see the note of arguments, p. 401 . 

must displace ’ (per Maepherson, J.). 3 Lakhmichand v, G. /. P. Ry> ( 1911 ), 

“ Section 9 of the Carriers Act provides 37 Bom., 3 , 10 , 11 , 16, 17, see also jh\ r 

* that, in any suit brought against a .Robertson, J., *6., p> IK where it is said 

common carrier foi the loss, damage, or that the presumption of negligence had 

non-delivery of goods intrusted to him been rebutted. 

for carriage, it shall not he necessary for 4 The Indian Railways Act (IX of 
him to prove that sucli less, damage or 1890), s. 76 is as follows • 

non* do livery was owing to the negligence: “In any suit against a railway ad- 

of the carrier, his servants or agents.’ ministration for compensation for loss, 

In other words, the loss of the goods is destruction or deterioration of animate 

primd facie evidence of the negligence or goods delivered to a railway adrmnis- 

or criminal net of the carrier, his servants tration for carriage by railway, it shall 

or agents, and, therefore, if the carrier not be necessary for the plaintiff to 

seeks to exempt himself from liability, he prove how the loss, destruction or 

must negative such primd facie evidence, deterioration was cawd.” 

that is to say, ho must prove that the 5 Mackenzie v. Cox (1840), 6 Carr, 
loss was or must have been occasioned Sc P., 622 ; Phipps v. Seiv Clar idHotel 
otherwise than by the negligence or (1905), 22 T. L. R., 49 (and see the eases 
criminal act of himself, his servants or there cited). 
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of proof upon a defendant to an absurd extent, if he had to prove not only 
that he had taken every reasonable care, but also that he knew how the 
loss happened.” 1 

O. Common Carriers by sea 2 may not be governed by the Common 
Carriers Act which refers only to carriers by land and by inland navigation, 
nor would they be governed by the Indian Contract Act ss. 151, 152, 
161, as their Lordships of the Privy Council have held that the Common 
•Carriers Act (which they said “ in connection with the common law of 
England formed a Code at once simple, intelligible and complete ”) was 
not displaced by the Indian Contract Act. 3 

152- The 4 bailee, 5 in the absence of any special 
contract, 6 is not responsible for the loss, 

Bailee when not , - . , , . 

liable for loss, etc., destruction or deterioration of the thing 

bailed, if he has taken the amount of care 

of it described in section 151. 


153. A contract of bailment is voidable at the option 
of the bailor, if the bailee does any act with 
regard to the goods bailed, inconsisten t with 
the conditions of the bailment. 7 


Termination oi 
bailment by bailee’s 
act inconsistent with 
conditions. 


1 liullen v. Swan Electric Engraving 
Co. (1907). 23 T. L R., 258 (per Sir 
Gore 11 Barnes, P). 

2 See the cases against the Mesmgeri.es 
Co; (1880), 6 Cal., 227, and (1905), 28 
Mad., 400 cited in the note p. 475, above. 

3 Irrawaddy Flotilla Co, v. Bugwanda* 

(1891), 18 Cal, 020, 029. See Number 
v. British India Steam Navigation Co. 
(1913), 38 Mad., 941, 942—945 (a 

notable judgment per Sadasiva Aiyar, 

J.). 

4 Soe the footnote to the word bail¬ 
ment in h. 151, above. 

6 The KEEPER dF A HOTEL OR INN 

is a bailee under ss. 151, 152: Rampal 
Singh v. Murray cfc Co, (1899), 22 All., 
164. Previous to the enactment of the 
Indian Contract Act, the English Com* 
rnon law was applied to innkeepers, 
Wkalehy v. Palanji (1866), 3 Bom. 
H. C. R. (o, o. J.), 137 ; the innkeeper 


though guilty of no negligence, but even 
diligent, was held “liable for the loss or 
injury of the goods of his guest not 
arising from the negligence of the guest, 
the act of God, or the Queen’s enemies : 
Morgan v. Ravey (1861), (5 H. «fc N. r 265; 
Richmond v. Smith (1828), 8 B. & C\, 9 
(landlord’s position analogous to that 
of carrier). 

6 This contract may be implied, and 
it was held by the Privy Council to Jh; 
an implied contract between a common 
carrier and the owner of the property 
carried that the CARRIER WAS AN 
INSURER : Irrawaddy Flotilla Co. v. 
Bngwandas (1391), 18 Cal., 620, 630, 631 
(p.c.j. 

7 E.g., the bailee has no right, where 
goods are bailed to him by way of 
Pi.BDOtE. to take over as jf on a sale to 
himself the property pledged ; but if he 
purports to do so the bailment is not at 
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Illustration . 

A lets to B for hire, a horse for his own riding. B drives the horse in his 
carriage. This is, at the option of A, a termination of the bailment. 1 


COMMENT. 

Avoiding bailment.—The bailor cannot, it would seem, avoid 
the bailment without regard to the rights of the bailee. Thus in a case 1 
where Government promissory notes were bailed by way of pledge, and 
the pawnee took over, as if upon a sale to himself, the property pledged, 
the Privy Council held that the, contract of pledge had not been put an 
end to by the wrongful conversion, and that the bailee (pawnee) was liable 
only in damages : s. 153 is not referred to in the reports of the judgments 
or arguments. 

Third party's interests— Section 153 seems to contemplate the 
relations between the bailor and bailee alone; but it may be that third 
party’s interests may be involved, as is the case in the hire-purchase 
system, where the goods are kept in the possession of the hire-purchaser 
(who is the bailee) but do not become his property till he pays the whole 
price. Should the bailee part with possession, e.g by purporting to sell 
the goods‘tfieMmilinent may be avoided and the bailor would then be 
entitled to immediate possession notwithstanding that a third person 
may .have paid consideration in good’faith. 2 Hence the question may 
also arise whether the bailee was .entitled to possession for a fixed 
period during which he could transfer-possession consistently with 
the conditions of the bailment. 3 


ail and, nor is the bailor * (pawnor) 
entitled to demand back the gpods 
bailed without payment: Neekravi'bobay 
v. Bank of Bengal (1891), 19 Cal., 322 
(£, o.). In Stear v. Johnson (1863), 15 
C* B. (pt. s.), 330, 338—340, Williams, J., 
in a dissenting judgment, 'expressed 
the view that the bailment is at an end. 
See also Siebel v. Springfield (1863), 
9 L. T. (n. «,), 324. 

1 Of. the portion from Lord Holt’s 
judgment in Coggs v. Barnard , 1 Sra. 
L. C. : 171, 181, which is set out in the 
comment to s. 154 below. 

2 Consolidated Co. v. Curtis db Son 
[1892], 1 Q. B., 495 (per Collins, J.) ; 


Cockrane v. Ryneill (1879), 40 L. T. 
(K. s.), 744 (Brainwell, L. J., says 
that at the ojiening of the case he thought 
it about as ^hopeless a ease as ever he 
heard and yet he decided in favour of 
that view). In re, Samuel Allen & Sons 
[1907], 1 Ch., 575, the goods were equit¬ 
ably mortgaged. Cooper y. Willomatt 
(1845), 1 C, B., 672 ; Loeschman v. 
Machm (1881), 2 Stark,, 311. As to the 
pawnee’s duties see Donald v. Suckling 
(1866), L. R., 1 Q. B,, 585 ; Ualliday v. 
Holgale (1868), L. E„ 3 Exch„ 299. 

3 Fenn v. Bittle&on (1851), 7 Exch., 
152, 158. 
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154. If the bailee makes any use 1 of the goods bailed, 
Liability of bailee which. is not according to the conditions of 


making an, unautho¬ 
rized use of goods 
bailed. 


the bailment, he is liable to make compen¬ 
sation to the bailor for any damage arising 
to the goods from or during such use of them. 


Illustrations . 

(а) A lends a horse to B for his own riding only. B allows C, a member 
of his family, to ride the horse. C rides with care, but* the horse accidentally 
falls and is injured. B is liable to make compensation to A for the injury done 
to tlie horse. 2 

(б) A Hires a horse in Calcutta from B expressly to march to Benares* A 
rides with due care, but marches to Cuttack instead. The horse accidentally 
falls and is injured. A is liable to make compensation, to B for the injury to the 
horse. 

COMMENT. 

Tortious use by bails© —In some cases the use made of the 
goods may be tortious,—“ just as distinct from the contract of bailment 
as if the bailee had run a knife into the mare bailed, and killed her. s 

In a case where the bailee was a minor, and had lent a mare hired 
by him to a friend, who, against the agreement had put her to a fence 
and killed her, Willes, J, -said : “ The act of tiding the mare into the 

place where she received her death wound was as much a trespass, 
notwithstanding the hiring for another purpose, as if without hiring at 
all, the defendant had gone into a field and taken the mare out, hunted 
her and killed her.” 3 The defendant, therefore, though a minor, was 
held liable in tort. 

The following remarks of Lord Holt in Coggs v. Bernard 1 are 
apposite :— 

t{ As to the second sort of bailment, viz,, commodatum, or lending 
gratis, the borrower is bound to the strictest care and diligence to keep 
the goods, so as to restore them back again to the lender ; because the 
bailee has a benefit by the use of them, so as, if the bailee be guilty of 
the least neglect, he will be answerable ; as if a man should lend another 


1 Whore tho use is tortious, see com¬ 
ment;. 

2 In JBringloe v. Monica (1678), 1 

Mad.. 210 ; 3 Salk., 271. the bailee allowed 
his .servant to ride, and he was hold liable; 
but when a maro is for sale, the bailee 
may allow a competent person to ride 
Her for trial; Oamoys v. Seurr (1840), 

% ICA 


9 C. & P., ‘>83 (per Coleridge, J.). See the 
remarks of Lord Holt cited in th 
comment. 

3 Burmird v. Haggis (1863), 14 C B. 
(N. s.), 15, 52, arg. (jer Bylos, J ). 

4 Lord Raymal., 909,915; 1 Smith, 
L. C., 172, 181. 


31 
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a, horse to go westward, or for a month ; if the bailee go northward, or 
keep the horse above a month, if any accident happen to the horse in the 
northern journey, or after the expiration of the month, the bailee will be 
chargeable; because he has made use of the horse contrary to the trust 
he was lent to him under, and it may be, if the horse had not been used 
otherwise than he was lent, that accident would not have befallen him. ’ 

155. If the bailee, with the consent 1 of the bailor, 
mixes the goods of the bailor with his own 
goods, the bailor .and the bailee shall have 
\vith bailee’s. an interest, in proportion to their respective 

shares, in the mixture, thus produced. 2 


. Effect of mixture, 
with bailor’s ‘ con¬ 
sent of his goods 


COMMENT. 

Sir Henry S. Maine , 3 in enumerating the points on which the Indian 
Contract Act differs fiom the English law, quoted the following remarks 
of the Commissioners, which seem to have reference to the present 
•section’:— 

20. We have endeavoured to improve the law applicable to the 
case where the bailor’s goods have, without the consent of the bailor, 
been mixed up with the goods of the bailee, so that they cannot be sepa¬ 
rated. The remedy which our rule provides is, that the bailor shall be 
entitled to receive compensation for the loss of his goods, which seems 
more expedient than the provision of the English law, 4 that the whole 
shall go indiscriminately to the person whose goods have been mixed 
without his consent..” / , 

156. If the bailee, without the consent of the bailor. 

Efiact of mixture, mixes the goods of the bailor with his own 
sl nt 10 when the goods g° 0( ls> and the goods can he separat ed or 
can bo separated. divided, the property in the goods remains 


1 Similar results follow if the goods 
get mixed up, not with the consent of 
the bailor, nor by the act of the bailee, 
but inadvertently, by accident or 
from the act of some unknown third 
party : Buckley v. Gross (1863), 3 B. 
& Si; 506; Jones v. Moore (1841), 4 
Y, & O,, 351; Spence v. Union Marine 
insurance Co. (1868), L. R., 3 C. P., 427. 

2 The English law may bo found 

bv' reference to Blackstone’s Commenta¬ 


ries II., 405; Halsbury’s Laws of 
England I., 542, § 1105; .it is apparently 
based on the Roman law : Justinian 
Instit,, 11 I., 28. See also Spence 
v. Union Marine. Insurance Co. (1868), 
L. R., 3 0. P, 427, cited in comment to * 
s. 156, below. See also comment to 
s. 157, below. , / \ \ 

a See pp. 3—9, above, for the full state¬ 
ment of Sir H. Maine. \ 

4 See comment to s. 157, below.. 
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in the parties respectively, but the bailee is bound to bear 
.the expense of separation or division, and any damage arising 
from the mixture. 

Illustration. 

A bails 100 bales of cotton marked with a particular mark to B. B, 
without A’s consent, mixes the 100 bales with other bales of hi« own, bearing 
a different mark: A is entitled to have his 100 bales returned, and B is bound 
to bear all the expense incurred in the separation of the bales, and any other 
incidental damage. 

COMMENT. 

m Bailee’s duties.— Sections 156 and 157 refer to the duties of the 

bailee, and these two sections with ss. 151, 161, 163, 154, fall under the 
head marked LB. in the Introductory Note to the present Chapter. 

Analogous law. — The English authorities as well as general the 
opinions of foreign authors were considered in the very learned judgment 
in Spence v. Union Marine Insurance j 1 in that case howevei it was not 
the bailee who mixed up the goods, and there were no goods belonging 
to the bailee in the goods mixed. 

157. If 2 the bailee, without the consent of the bailor, 

Effect of mixture, mixes the goods of the bailor with his own 

sent, °vvheii the' goodfi g°° ds > ixi Sncil a manner tiat & is impossible 

cannot be separated. separate the goods bailed from the other 
goods and deliver them back, the bailor is entitled to be 
compensated 3 by the bailee for the loss of the goods. 

Illustration . 

A bails a barrel of Capo flour worth Bs. 45 to B. B, without A’a consent, 
mixes the flour with country flour of liis own, worth only Bs. 25 a barrel. B 
must compensate A for the loss of his flour. 

COMMENT. \ 

% ■ • 

V , - v 

The English law is much more stringent: when the bailee is at faujt 
and it is impossible to distinguish what was the bailee’s from what was the 
bailor’s, the whole becomes the bailor’s : 4 The Indian Trusts Act, s. 66, 
gives to the beneficiary a charge on the whole fund if the trustee wrongfully 
mingles the trust-property with his own. , 

• - 

1 (1868), L. K. 3 C. P., 427. • Colvin v- Reeve* % { 180)VQttmp., i575; V * 

2 See the comment to s. 156, above. Luplon . v. Whitt t*l808 )£ 432,/. 

* Sec comment. 440 ; Blackstono Commentaries Ji., % 405. 
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158. Where, by the conditions of the bailment, the 
goods are to be kept or to be carried, 1 or to 
baiiot a or 8 neco S 8 ar? have work done upon them by the bailee 
exp&nsos. for the bailor, and the bailee is to receive 

no remuneration, the bailor shall repay to the bailee the 
necessary expenses incurred by him for the purpose of the 
bailment. 2 

COMMENT 

Section 158 ; gratuitous bailment.—Note that sS. 158, 159, 
refer to gratuitous bailments. 3 Questions arising out of gratuitous • 
bailment seldom come before the courts for adjudication. 4 Section 158 
relates to gratuitous loans for 3 specified purposes ; where goods,— 

(a) are to be kept, < 

( b) carried, or 

(6) some work is to be done to them. 5 

It, provides that .the bailor shall repay to the bailee the necessary 
expenses ; and there is no proviso that the rule in the section is not to 
prevail where there is an agreement to a contrary effect. It cannot, 
however, have been implied that a gratuitous loan for any of the three 
purposes cannot be entered into on terms that the bailor shall not pay 
the necessary expenses. 0 

Bailee deriving benefit,from bailments.—Where the bailee 
derives any benefit from the bailment, English law gives to the gratuitous 
bailee only the extraordinary expenses, throwing on him the ordinary 
expenses. Section 158 does not make any reference to, or provide any 


1 Sec comment, and compare Irrawaddy 
Flotilla Co. v. Bug wandas (1891), 18 
Cal., 620, 627 (P. 0.). As to tho carriage 
of goods, see the comment to s. 151, 
above. 

2 § eo Story, Bailments, § 256, as to 
expenses for purposes other than tho bail¬ 
ment ; soo also Great Northern By. Co. v. 
tiwaffiekl (1874), 2 A., 9 Ex. 132 where 
however the bailment was not gratuitous. 

3 See Introductory Note to this 
Chapter, paragraph numbered I. A. (1) 
(cjs above. 

4 This is pointed out in Pollock and 

Mullivs Contract Act, 507. 


5 See Story, Bailments, § 256, as to 
gratuitous bailments for other purposes 
He cites Dornat and Pothier, there being 
no decided cases. 

® See casus cited on this point in 
tho comment to s. 151 above. And 
see further Trefftz v. Ganelli (1872), 
L. It., 4, P. C, 277, 281, where Sir Mon 
taguo Smith delivering tho judgment of 
the P. C. said : “Tho obligation ot' the 
depository cannot be carried further than 
the language of the contract will warrant, 
and their Lordships must find, as well as 
they can from the language used, what 
was the intention of the parties.” 
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distinct rule for cases, where, though the bailment is gratuitous, the bailee 
' derives some benefit from the possession of the object bailed, J he fact 
that the bailee derives benefit from the bailment, takes ’ the bailment, 
•in one sense, out of the category of gratuitous bailments. The words, 
however, of s. 158, "which are relevant in this connection, are: w Where the 
bailee is to receive po remuneration ”; and deriving some benefit from 
the possession of the goods bailed cannot, without putting too great 
a strain upon the words, be described as receiving remuneration. The 
next section contains the expression 16 if. the loan was gratuitous ; and 
s. 162, below, refers to “ gratuitous bailments.” There may be gratuitous 
bailments (or, as it would be simpler to call them, gratuitous loans) for the 
mutual benefit of the bailor and the bailee. 1 

Contract for carriage.— This is the only section in the Act where 
a contract for carriage is. mentioned. This section however deals only 
with gratuitous bailments (and does not apply to common carriers).'" 
See the comments to s. 151, above. 

159. The lender of a thing for use may at any time 
require its return, if the loan was gratuitous, 
gooci^°]eni UIl gratui- even though he lent it for a specified time 
or purpose. 3 But if, on the faith of such 
loan made for a specified time or purpose, the borrower has 
acted in such a manner that the return of the thing lent 
before the time agreed upon would cause him loss exceeding 
the benefit actually derived by. him from the loan, the 
lender must, if he compels the return, indemnify the borrower 
for the amount in which the loss so occasioned exceeds the 
benefit so derived. 4 5 

COMMENT. 

“Section 159 is, with a slight-difference, a repetition of paragraph 
958 of the New York Civil Code.’ - ’ 0 

Should the bailee fail or refuse to return the goo.ds when demanded, 
the bailee is responsible under s. 161 for any loss, destruction or 


1 See Story. Bailments, § 229. 
a Irrawaddy Flotilla Co. v. Buy wandas 
<1891), 18 QaJ. f 629, 627 (p. €.). 

3 Story, Bailment, §§ 257, 258 and 
authorities cited by him in the footnotes 


to § 258. 

4 Story, Bailments, § 257 suggests 
an alternative of the borrower furnishing 
a proper substitute. 

5 Madras duriat IX., 84-. 
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deterioration of the goods from that time. But presumably this is not 
the only right of the bailor. See Introductory Note to this Chapter, 
from which the incomplete nature of the statement as to the rights 
and liabilities of both parties, will appear. 

160. It is the duty of the bailee to return, or deliver 

Return of good* according to the bailor’s directions, the 
bailed on expiration g 00( } s bailed, without demand, 1 as soon as 

piishment of pur- the time for which. they were bailed has 

pose. b ^ 

expired, or the purpose for which they were 
bailed has been accomplished. 


COMMENT. 

If return Impossible without default.— In England it is estab¬ 
lished that if the return is impossible through no default of the bailee, 
he is nob responsible; e.g if the article is accidentally destroyed. 2 
The same rule would seem to apply in India, by reason of s. 151, above. 
Section 170, below, gives the bailee a lien over the goods for his charges, 
and while that lien lasts, the bailee is, of course, entitled to retain them. 

Denial of title : estoppel. —The bailee is estopped, from denying 
the bailor's title: see the Indian Evidence Act, s. 117. 3 But the 
“ estoppel ceases when the bailment on which it is founded, ip determined 
by what is equivalent to an eviction by title paramount. It is not 
enough that the bailee has become aware of the title of a third person,' 5 4 — 
C( otherwise it might enable the bailee to keep for himself that to which 
he does not pretend to have any title in himself whatsoever." 5 5 

Cessation of estoppel.— The principle of the cessation of the estop¬ 
pel is that the rightful owner is entitled to recover the property in 
whose hands soever it may be found. 6 


1 Under English law, it seems, that the 
Jbfiilee is not bound to return the goods 
until demand is made : Cullen v. 
Barclay (1881), L. R., 10 Ir., 224. The 
Statute of limitation, therefore, runs only 
when, after demand, there has boon 
refusal to re-deliver : Wilkinson, v. Verity 
(1871), L. R, 6 C. P., 206; In re Tidd 
v. Overdl [1893], 3 Ch., 154. 

2 Taylor v. Caldwell (m%), 3 B. & S., 
826, 838, 839. 

3 Biddle t. Bond (1865), 6 B. <fc S., 


225 ; Beltley v. Heed (1843), 4 Q. B.y 511 ; 
Exp. Davies, Be Saddler (1881), 19 Ch. 
I)., 86 ; Lux v. Martin (1873), L. R., 17 
Eq., 224; Story, § 102. 

4 Biddle v. Bond (1863), 6 B. & S., 
225, 233, 234; Boyer a v. Lambert [1891], 
1 Q. B., 318. 

5 Bettley v. Reed (1843), 4 Q. R., fill, 
517. 

6 Wilson v. Anderton (1830), 1 B. & 
Ad., 450; Ogle v. Atkinson (1814), 5 
Taunt., 750. 
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And such a cessation may be brought about by the bailor himself 
transferring his title to the goods, for in such a case it is the bailor’s 
own conduct which hinders the performance of the contract by the 
bailee. 1 

Disputed title : bailee’s position.— The law is stated by Jessel, 
M. R-, with his usual lucidity in the following words: ‘‘As a general 
rule, a bailee of goods cannot dispute the title of his bailor. There are, 
no doubt, cases in which goods have been taken from a bailee by a third 
party, who claimed them by title paramount, and, if there has been 
no default on the part of the bailee, it has been held that this is a good 
excuse to him as against his bailor. An illustration of this is the old 
case of Shelbun/ v. Scotsford 2 in which a stolen horse had been bailed 
by the thief, and had been forcibly taken away from the bailee by the 
rightful owner, and, it was held that the thief could not maintain an 
action of trover for the value of the liorse against the bailee, on the 
ground that the eviction of the horse out of his possession, was a dis¬ 
charge, in law, of his promise to return it to the bailor. But, in order that 
the bailee .may be able to avail himself of such a defence, he must himself 
have been in no default. If the bailee, knowing of the adverse claim, 
had said to his bailor, I will sell for you, if you will let me have a 
commission, and I will hand over the proceeds to*you, he could not have 
afterwards set up against his bailor the title of the adverse claimant, 
because he would have acted with his eyes open. The questions to be 
decided, therefore, are, (1) whether the bailee has precluded himself 
from setting up the title of the adverse claimant; (2) whether he can 
succeed at all without proving the title of the adverse claimant.” 3 

Common Carrier. — The fact that a common carrier is bound to 
receive the goods offered for carriage, without being able to inquire as to 
ownership, places him in a somewhat different position in regard to the 
question under consideration. 4 The party concerned may, of course, act 
in accordance with s. 166, or s. 167, below. The class of questions arising 
between the consignor (bailor) and Railway Companies is well illustrated 
by the case referred to in the next paragraph. 


1 European dk Australian Royal Mail 4 Sheridan v. New Quay Co. (1858) 

y. Royal Mail Steam Packet Co. (1801), 4 C. B. (n. s.), 618, 649. See also the 

SO L. J (o. p), 247; ef. ss. 50 and 67, note by the reporter on pp. 650—652 ; 

above. and cf. Henderson v. Williams [1895], 

2 Yelv., 22. 1 Q- B., 521 on attornment having the 

3 Exp. Davies, In re Saddler (1881), effect of delivery. The case is fully stated 

19 Ck. D., 86, 90. in a footnote to s. 149, above. 



488 


THE INDIAN CONTRACT ACT. [CIl. IX 

In Eagleton v. The East Indian By. Go. 1 tlie judgment of Couch, C. J , 

, Rets out rather complicated facts. The plaintiff accepted the consignor’s 
bills, on the agreement that certain goods (poppy seeds) would be 
delivered to him. The goods were consigned to the plaintiff through 
the defendant Railway Company. But the consignor wrote to the Railway 
Company to deliver the goods not to the plaintiff, but to Touimin & Co. 
on behalf of Schilizzi & Co., to whom he had sold the goods. The Railway 
Company acted upon these instructions. They were held to have acted 
unlawfully, and to be liable to the plaintiff who was entitled to receive 
delivery. The following points were involved in the depision : 

(1) The goods having been,— 

(a) delivered to the Railway Co. for the purpose of being sent 

to the plaintiff to enable him to meet the acceptances 
which he had given for the accommodation of the 
consignor, and,™ 

(b) having been accepted by the Railway Co. for that purpose,— 

The result was that the property and the right of possession in 
them passed to the plaintiff (it being indifferent whether a 
bill of lading was delivered or a railway receipt). 2 

(2) The plaintiff had authority coupled with interest in the agency, 

and the authority to receive- the goods could not be 
revoked. 3 

(3) Though Touimin & Co. (on behalf of the vendors) had an 

equitable right, the plaintiff had no notice of that right, and 
so it could not prevail over the plaintiff’s property in and 
right of possession of the goods. 4 5 

161. 5 If, by the default of the bailee, the goods are not 
Bailee's responsi- returned, delivered or tendered at the 
aTe ty not h, 'dniy°re 1 . s proper time, he is responsible to the bailor 
for any loss, destruction or deterioration 
of the goods from that time. 6 


apply to the responsibility of the Madras 
Harbour Trust Board as to animals and 
goods in their possession: see Madras 
Harbour Trust Act, 1905 (Mad. Act II. 
of 1905). 

e As to Railway contracts, see the 
Indian Railways Act IX. of 1890, 
s. 72. 


1 Eagleton v. East I n dim Railway Co' 
(1872), 8 Bong. L. R., 581. 

2 8 Bong. L. B., at pp. 599, 005, 606, 
607. 

3 lb. at pp. 601, 607, 608. See a. 202, 
below. 

4 8 Beng. L. R., at p. 606. 

5 Section 161 has been declared to 
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COMMENT. 

Bailor refusing to take delivery.—The right and liabilities 
of bailors and bailees are not exhaustively dealt with in this Chapter, 
as will appear from the Introductory Note to this Chapter. 

In a case converse to that under s. 161, viz., where the bailor refuses 
to take delivery though it is tendered, the bailor is responsible for the 
incidental expenses. 1 

162. A gratuitous bailment is termin- 
k ratuttous bajtaient a t ed by the death either of the bailor or 

I'J death. () £ £] ie bailee. 2 3 

163- In the absence of any contract to the contrary, 
the bailee is bound to deliver to the bailor, 

Bailor entitled . ... , - „ • 

to increase or profits 01* aCCOnlillg to hlS UirGCtiOllS, RIl} 1I1CTG&S6 

""" or profit which may have accrued from 


the goods bailed. 4 


Illustration . 


A leaves a cow in the custody of B to be taken care of. I he cow haa a 
calf. B is bound to deliver the caif as well as the cow to A. 

164- The bailor is responsible 5 to the bailee for any 
loss which the bailee may sustain by reason 
Bailor’* respon- t w the bailor was not entitled to make 

si bility .to bailee. ,11 

the bailment, or to receive back the goods 
or to give directions 6 respecting them- 


1 Great Northern Ry . Co. v. Swaffield 
(1874), 9 Ex., 132, where a horse was 
sent by its owner consigned to himself, 
and there being no one at tho station to 
take charge of tho horse, the Railway 
Company sent it to a livery stable. 

2 Story, Bailments, §§ 202—206, 277. 

3 E.rjn young of animals, interest of 
money deposited, &c. 

4 Story, Bailments, § 99. Code Civil 

of France, § 1936, is as follows >—“ If 

the thing deposited has produced an 
income which has been collected by the 
depositary, he is obliged to return such 
income. He owes no interest upon the 


money deposited, excepting from the 
day upon which he has been given notice 
to return it.” See the Interest Act 
XXXII. of 1839. 

5 Tho bailor is responsible, as there is 
a representation by him to the bailee 
that ho may safely accept the bailment ; 
Biddle v. Bond (1865), 6 B. & 8., 225, 232. 

e “The position of tho bailee is pre¬ 
cisely the same whether his bailor was 
honestly mistaken as to the rights of 
the third person, or fraudulently 
acting in derogation of them .”—per 
Blackburn, J. Biddle v. Bond (1865), 
6 B. & 8., 225, 233. 
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COMMENT. 

Anftlogfous law. —The bailor a position is in some way Analogous 
to that of an agent’s : see as. 222, 223 below ; cf. also s. 166, below, and 
Story, Bailments, § 387. 

Section 109, above, refers to the seller’s responsibility for badness 
of title : the relation of.bailor and bailee may be considered in this connec¬ 
tion to correspond to that of seller and buyer : in the latter case ownership 
of the goods is transferred • in the former mere possession is transferred. 

165. If several joint owners of goods bail them, the 

bailee may 1 deliver them back to, or 
J ra| I joint owS' according to the directions of, one joint 
owner without the consent of all in the 
absence of any agreement to the contrary. 

COMMENT. 

The rule contained in s. 165 seems to be a departure from the Civil 
law, and the Hindu and Muhammadan law. 2 “Any special rule thereby 
enacted lias not,” it has been said, “ the force of a general principle of the 
law of contracts. No similar rule is laid down in the Transfer of 
Property Act.” 2 * * 

166. If the bailor has no title to the goods, and the 
Bailee not rospon- bailee, in good faith, delivers them back 

to*’ 0 bailor 6 " without to > or according to the directions of, 
the bailor, the bailee is not responsible 
to the owner in respect of such delivery. 3 


1 But tie may detain it until all the 
joint owners require him to return it : 
Ahcood v. Ernest (1853), 13 C. B., 881, 889 
por Manle, J. ; Harper v. Godsell (1870), 
L. R., 5 Q. B., 422. In May v. Harvey 
(1811), 13 East,, 197, Lord EUenborough’ 
C. J., said “ If»the deposit is by two, it is 
not in the power of one of them (or of the 
assignees who represented that one) 
to. take it out of his hands, without the 
consent of the other.” For the English 
law, see Halsbury I., 505, § 1145; Story, 
Bailments, §§ 114—117, 195, 220; 

Broad bent v. Lidivard (1839), 11 


A. & E., 209. 

a Ramasami v. Muniyandi (1910), 
20 Mad. L. J., 709, 715, citing Dr. Whitley 
Stokes’s notes. 

3 Qf. Indian Evidence Act, 1872, ,s. 117. 

The bailee is estopped from denying the 
title of the bailor. The Privy Council 

recently gave effect to this section, 
though it is not referred to in this 
judgment, Bank of Bombay v. Nandlal 

Thdckersey (1912), 37 Bom., 122 ; L. R., 
40 I. A., 1. For tlio converse case, see 
ss. 180 and 181, below. 
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COMMENT. 

The rale contained in this section follows as a corollary from a. 160, 
above. 

“ A bailee,” said Lord Tenterdon, C. J., “ can never be in a better 
situation than the bailor. If the bailor has no title, the bailee can have 
none, for the bailor can give no better title than he has.” 1 

167. If a person, other than the bailor, claims goods 
_ } . ( bailed, he may apply to the Court to stop 

person 1 . °claiming the delivery of the goods to the bailor, and 
to decide the title to the goods. 2 


COMMENT. 

Bailee may interplead. —See s. 166 above, and comment thereto. 

“ The right to the property/’ continues Lord Tenterdon in the 
judgment referred to in the comment to s. 166, above, 3 may therefore 
be tried in an action against the bailee, and a refusal [to deliver the 
goods without the directions of the bailor] has always been considered 
evidence of a conversion.” 

And then he concludes in words which explain the present section. 

a The situation of a bailee is not one without remedy. He is not 
bound to ascertain who has the right. He may file a bill of interpleader 
in a court of equity. But a bailee who forbears to adopt that mode of 
proceeding, and makes himself a party by retaining the goods for the 
bailor, must stand or fall by his title. 2 

Illustration.—In a recent case, the owner of certain shares (an 
Englishman) desired a German Bank to transfer them to New York. 
The German Bank transmitted the shares to English Bankers for the 
purpose. It was held that the owner could sue the English Bank, and 
obtain delivery of his shares, notwithstanding that the German Bank 
could not have done so owing to the war, the ratio being that the German 
Bank could not have resisted the owner’s demand, and the bailee could 
not be in a better position than the bailor. 4 


1 Wilson v. Anderton (1830), J B. & 
Ad., 450, 456 ; citing Com., Dig. Chancery , 
3 T. 

2 Cf. Civil Procedure Code, s. 88, 

Order 35, and illustrations to Order 35, 

rule 5, and cf. Rules of tho Supreme 


.Court (England) Ordor 57. 

3 Wilson v. Anderton (1830), l B. & 
Ad., 450, 456. 

4 Wefherman v. London and Liverpool 
Bank of Commerce (1914), 31 T. L. R., 
20 (per Scrutton, J.). 
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168. The finder 1 of goods has no right to sue the owner 
Right of finder of f° 5 * ‘ compensation for trouble and expense 
goods. voluntarily incurred by him to ^preserve 2 

the goods and to find out the owner ; but he may retain 3 
the goods against the owner until he receives such 
compensation; and, where the owner has offered a 
specific reward for the return of goods lost, 1 the finder may 
sue for such reward, and may ,retain the goods until he 
receives it. . 

COMMENT. 

Finder of goods.— Sections 108, and 169 deal with finders of 
goods. Their effect is tabulated at the end of the comment to s. 169, 
below, where the main points connected with these sections are noted. 

Finder’s lien.— Section 168 refers, amongst other things, to the 
finder’s lien for the compensation due to him. For a definition of lien, 
see comment to s. 95 above ; see also ss. 170,171, 173, 174, 221, below, 
which refer to liens in other cases given by the Act. The general 
principles relating to liens will be found in the comment and footnotes 
to ss. 170, 171, below. 

The English law is different: see comment to s. 169, below. 

169- When a thing which is commonly the subject of 
When finder of sa * e 18 * os *’ d owner cannot with reason- 

saiZaay^Xtt. 7 °“ able dili g eilce be found, or if he refuses, 
upon demand, to pay the lawful charges of 
the finder, the finder may sell it— 

(1) when the thing is in danger of perishing or of losing 
the greater part, of its value, or 

' (2) when the lawful charges of the finder, in respect 

of the thing found, amount to two-thirds of its value. 


1 Sections 108, 169 deal with lost 2 Ordinarily, he has no right to appro- 

goods ; finders are, of course, not bailors ; priato them; see comment to s. 169, 

but, by s. 7], above, if thoy take the below head, marked IT. 

goods into their custody, thoy become t 8 As to the finders lien, soe the corn- 

subject to the samo responsibilities as rnont to s. 169, below, and footnotes 

bailees. thereto. 
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COMMENT. 

Section 169, u which is more or less a repetition of paragraph 943 
of the New York Civil Code, gives him the right of selling them {viz., 
goods found) under certain circumstances, if the owner cannot be 
found, or refuses to pay compensation.’ 11 This is not a complete or 
accurate statement of the contents of ss. 168 and 169; see the tabular 
statement below. 

The finder of goods, it is evident, is not a bailee ; but s. 71, above, 
makes the finder (who takes into custody the goods found) subject to the 
responsibilities of a bailee. 

The rules contained in ss. 168 and 169, regarding the rights and 
liabilities of the finders of goods, are tabulated at the end of the present 
comment, and attention is directed to the tabular statement. A few 
connected points are considered, however, immediately below, under 
four main headings. 

1. Oases not falling within s. 169.-4t has to be noted that 
ss. 168 and 169 deal with finders of lost goods, where, of course, there is 
no bailment. 1 2 These sections do not refer to such cases as the 
following :— 

(1) Where the bailee finds something concealed in the goods delivered 

to him, e,g., bank-notes in the pocket of a coat given to be 
repaired, or to be washed: Cartwright v. Green , 3 where a bureau 
was delivered for repairs and money was discovered in a 
secret drawer, and it was held that it was theft on his part 
to appropriate the money; (cf. s. 163, above). 

(2) Where the purchaser of goods finds in them something concealed 

the question may take one of the following aspects, 4 

(а) if there is express notice that the purchaser is not to have any 

title to the contents of the article should there happen to be 
any, that is evidence to show that appropriating the 
goods was theft; 

(б) the case is similar if, without express notice, he had no 

ground to believe that he had bought the contents ; 


1 Madras Jurist, IX., 84. 

2 But see a. 71 ; cf. Merry r. Green 

(1841), 7 M. & W., 623,630; Parke, B.’s 

remark is made prior to delivery of judg¬ 
ment. Story cabs it quasi deposit: 


Bailments, § 85. 

3 (1803), 8 Vcs., 405. 

* jjf cny v. Green (1841), 7 M. 6c 
W., 623. 
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(c) hence, where there is such evidence, the question must be 
considered, whether the plaintiff had reason to believe that 
he bought the contents (and, consequently , whether he had 
a colour of right to the property), or whether he was guilty 
of theft. In no case would he be entitled to retain the 
goods unless there was actual intention to pass the 
property in the goods. 1 2 3 

II. Finder appropriating: goods- (A) He cannot appropriate 
them where the owner can be found : 46 The old rule ” said Parke, B., 
citing (3 Inst. 108), that * if one lose his goods and another find them, 
though he convert them animo furandi to his own use, it is no larceny/ 
has undergone in , more recent times some limitations ; one is that if 
the finder knows who the owner of the lost chattel is, or if from any 
mark upon it, or the circumstances under which it is found, the owner 
could be reasonably ascertained then the fraudulent conversion animo 
furandi , constitutes a larceny (Russel on Crimes, 102)”: Merry v. 
Green' 1 (B) If the owner cannot be found, appropriation is not theft.: 
R. v. Thorium? In a case 1 where a bank-note w r as found on a high 
road without any indication as to its owner a very learned judgment 
was delivered by Parke, B. : Queen v. Clyde? (C) If the goods are 
abandoned by the rightful owner, of course the finder may appropriate 
them. 

III. Degree of care required. -As to the care to be taken 
by the finder, Story suggests that he must take reasonable care 5 (cf* s. 151, 
above). There is a difference however between not taking special care 
of them, and using the goods, or keeping them negligently : a man is not 
compellable to take the goods he finds in his custody, but if he does 
take them up the law requires him to exercise reasonable diligence in 
preserving them : cf. s. 71 above. 

IV. Finder’s lien.—It will be observed that s. IG8, above 
gives to the finder of goods the right to retain them as against the 
owtnei, viz>> a lien—-a right that was denied in England 6 in a case 


3 See footnote 4 on p. 493. for the law to lay such a duty on the 

2 (1841), 7 M. & W., 623, 631, C32. finder on behalf of a careless owner. 

3 (1849), Den., Cr. Cas., 387. And it seems too rigorous to extend the 

4 (1868), L. R, 1 Cr. C. R., 139. charity of the finder beyond the diligent^ 

6 Story, Bailments, § 85 where the of the proprietor,” Story remarks on 

following is cited from Bacon’s Abridg- this that the doctrine is very unsafcis- 

nient : “ The finder is not obliged to factory. 

preserve these goods safer than the « Nicholson v. Chapman (1793), 2 

owner himself did ; for there is no reason H. BL, 254, 
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(considered at length, below) where timber had been carried off by the 
tide from the bank of a navigable river, and had then been conveyed 
to a place of safety by the finder. 

It is hardly necessary to say that the clear provisions of s. 168 must 
prevail against the arguments set out below ; some of the arguments 
were applicable only under the very strict rules of procedure that prevailed 
in England prior to the Judicature Acts. The suggestive judgment of the 
Chief Justice however, it is submitted, may be helpful for determining 
the amount of compensation due under the circumstances in any 
particular case. 

English law : ordinary finding distinguished from salvage — 

The Court there, held that there was no lien on the timber for the 
trouble and expense to which the finder may have put himself, though 
in all probability [the finder] might maintain an action against the 
owner for compensation.” 1 Eyre, C. J., 2 delivering the considered judg¬ 
ment of the Court, distinguished “ taking care of goods left by the tide 
upon the banks of a navigable river, communicating with the sea,” 
from salvage ; because, as he said, “ goods carried by sea are necessarily 
and unavoidably exposed to the perils which storms, tempests and 
accidents (far beyond the reach of human foresight to prevent) are 
hourly creating, and against which, it too often happens that the 
greatest diligence and the most strenuous exertions of the mariner cannot 
protect them. When goods are thus in imminent danger of being lost, 
it is most frequently at the hazard of the fives of those who save them, 
that they are saved. Principles of public policy dictate to civilized and 
commercial countries, not only the propriety, but even the absolute 
necessity of establishing a liberal recompense for the encouragement of 
those who engage in so dangerous a service. 2 

“ Such are the grounds upon which salvage stands; they are recognised 
by Lord Chief Justice Holt in the case which has been cited from Lord 
Raymond amTSalkeld. 3 But see how very unlike this salvage is to the 
case now under consideration. In a navigable liver within the flux and 
reflux of the tide, but at a great distance from the sea, pieces of timber 
lie moored together in convenient places; carelessness, a slight accident, 
perhaps a mischievous boy, casts off the mooring rope, and the timber 
floats from the place wheie it was deposited, till the tide falls and leaves 
it again somewhere upon the banks of the river. Such an event as this, 


1 This is from the head note, ibid. 

2 Nicholson v. Chapman (1793), 2 H. 


Bl„ 254. 

3 1 Ld. Raym, 393, Salk., 054, pi. 2. 
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gives the owner the trouble of employing a man, sometimes for an hour, 
and sometimes for a day, in looking for it till he finds it, and brings it 
back again to the place from whence it floated. If it happens to do any 
damage, the owner must pay for that damage ; it will be imputable to 
him as carelessness, that his timber in floating from his moorings is found 
damage passant/if that should happen to be the case. But this is not 
a case of damage feasance ; the timber is found lying upon the banks 
of the river, and is taken into the possession, and under the care of the 
defendant, without any extraordinary exertions, without the least personal, 
risk and, in truth, with very little trouble. It is therefore a case of mere 
finding, and taking care of the thing found (I am willing to agree) for 
the owner. This is a good office, and meritorious, at least in the moral 
sense of the word, and certainly entitles the party to some reasonable 
recompense from the bounty., if not from the justice, of the owner ; and 
of which, if it were refused, a court of justice would go as far as it could 
go, towards enforcing the payment. So it would be if a horse had strayed, 
and was not taken as an estray by the lord under his manorial rights, 
but was taken up by some good-natured man and taken care of by him, 
till at some trouble, and perhaps at some expense, he had found out the 
owner. So it would be in every other case of finding that can be stated 
(the claim to the recompense differing in degree, but not in principle) ; 
which therefore reduces the merit of this case to this short question, 
whether every man who finds the property of another, which happens 
to have been lost or mislaid, and voluntarily puts himself to some trouble 
and expense to preserve the thing, and to find out. the owner, has a lien 
upon it for the casual, fluctuating and uncertain amount of the reconi 
pen.se which he may reasonably deserve ? It is enough to say, that there 
is no instance of such a lien having been claimed and allowed ; the case 
of the pointer-dog 1 was a case in which it was claimed and disallowed, 
and it was thought todclear a case to bear an argument/ 5 2 

Then his Lordship refers to two dangers that would result from 
allowing such a lien : 

(1) there wofiild be wilful attempts of ill-designing people to turn 

these floats and vessels adrift in order that they might be 
paid for finding them ; 

(2) the owner Seeking to recover his property would always be 

under the necessity of tendering too much because he would 
have no means of knowing how much was due. 

* 2 Black, 1117. 


See footnote 2 on p. 195. 
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He concluded by saying that it was better that voluntary acts of 
benevolence which are charities and moral duties but not legal duties 
should depend altogether for their reward upon the moral duty of 
gratitude. 

Rights of the finders of lost goods. 

(1) Where the owner has offered a specific reward for the return 
of goods lost, 1 the finder may,— 

(a) sue for such reward, and 

(b) retain the goods until he receives it 2 : s. 168. 

(2) Otherwise the finder has no right to sue the owner for compensa* 
tion,—but he may,— 

retain the goods until he receives compensation, for expense and 

trouble voluntarily incurred by him for the purpose of,— 

(a) preserving the goods, and 

(b) finding out the owner: s. 168. 

(3) The finder may sell 3 the thing found, if the following three 
conditions [viz., condition (a), together with one of the two alternatives 
contained in ( b) and in (c), below] are fulfilled,— 

(a) the thing lost is commonly the subject of sale, and 

(b) (i) the owner cannot be found with reasonable diligence, or 
(ii) the owner refuses to pay the lawful charges, and 

(c) (i) the thing is in danger of perishing or losing the greater 

part of its value, or 

(ii) the lawful charges amount to two-thirds of its value 
s. 169. 

I. The substantive rights of finders of goods, (it will be observed 
from what has been tabulated above) may, under the circumstances 
mentioned above, take one of three forms, 

(1) the right to obtain a reward for finding the goods ; 


1 As to tlie difference between goods 
that are lost and goods bailed, see the 
comment to s. 160, above, 

2 See Story, Bailments, § 121 a, as to 
the finder’s lien, Tho law in s. 168 
differs from that laid down in Nicholson 
v. Chapman (1793), 2 H. Bl., 254, in 
which it was hold that the finder could 

T, ICA 


not retain tho goods, nor assert a lien 
over them, though he might sue for 
recovering the expenses. See the case 
noted in the present comment under the 
heading “finder's lien.” 

8 Seo comment as to where finder of 
goods may be guilty of theft by appro¬ 
priating them. 


32 
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(2) the right to be compensated for preserving them and for finding 

out the owner • 

(3) the right to appropriate the goods to their own use. 

II. In order to effectuate these substantive rights, the finders of 
goods are given two accessory rights,—' 

(1) lien, or the right of. retaining possession of the goods, 

(2) the right of selling them. 

170. Where the bailee has, in accordance with the 
Bailee’s particular purpose of the bailment,* rendered any 
service 2 involving the exercise of labour 3 
or skill 3 in respect of the goods bailed, he has, in the 
absence of a contract to the contrary, 4 a right to retain 5 
such goods 6 until he receives due 7 remuneration for the 
services he has rendered in 7 respect of them. 8 


1 The lion arises only if the services' 4 There must he no contract to the 
are rendered ip accordance with the contrary: see illustration (b) to s. 170. 
PURPOSE OF the bailment. So, where and footnote thereto. 

the bailment is for the purpose of repair- 5 T ho right is to retain the goods, which 
ing an organ at the agreed rate of implies ; (i) that the goods bailed are 

Its. 100, and the bailee claims a lien not still in his possession, and (ii) that 

for the payment of Rs, 100 for the repairs possession had originally been obtained 

contracted for, but for Rs. 65-8-0 in without fraud or misrepresentation 

payment of other work done on tho Those points are more fully referred to 

organ, etc., it was held that there was in the comment to this section, q. v, 

no lien. Skinner v. Ja,ju (1883), 6 «The wording of the section seems 

Alb, 134. to follow Parke, B.’s judgment in 

2 For an explanation of'the nature Jmbum v. Cummins (1830), 51. & W., 
of the service that gives the bailee a 343,349. 

lien, see the illustrations- to s. 170, and ? The lien is for due remuneration 
tiie footnotes thereto. for services already rendered : so that t he 

i 2 Similarly, The things,” said James, bailee cannot add to the amount for 
L. J., “ upon which they (Solicitors) which the lien exists, a charge for 
claim a hen, are things upmr which thoy keeping tho chattel till the debt is 
have oxpended theft own labour ” : paid : Somes v. British Empire Co. (1860), 
cx parte Yalden, In re Austin (1876), 8 IT. L. C., 338. 

4 C3i. IX, 129. As to Solicitors, however, 8 The remuneration claimed must bo 

see s. 171, below. As to arbitrator's for services rendered in ropsect of the 

AWARD see Re Cyril Kirkpatrick (1897), very goods sought to bo retained: 

Pun. Kec., 93 (No. 22), following JR. v. See the comment, undet heading 
South Devon Ry. Co. (1850), 15 Q. B., “particular lien distinguished from 

1043; soe also Re Coombs and Fernley general lien.’ 1 
,(1850), 4 Ex,, 839, 841. 
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Illustrations 

(a) A deliver^ a rough diamond to B, a jeweller, to be cut and polished, 
which is accordingly done. B is entitled to retain the stone till he is paid for the 
services he has rendered. 

( b ) A gives cloth to B, a tailor, to make into a coat. B promises A to deliver 
the coat as soon as it is finished, and to give a three months* credit for the price. 
B is not entitled to retain the coat until he is paid . 2 

COMMENT. 

Th© section re stated in the light of the authorities. — 

It may be convenient to re-state s. 170, with glosses upon it, in the light of 
the decisions which are cited in the footnotes to the section, and the 
comment, below. The authorities for the statements in the glosses will 
be found, cited in footnotes to the appropriate parts of the section, and 
are not, therefore, again set out here 

“ When the bailee has, in accordance with the purpose of the bailment, 
(and not in a manner irrespective of the original contract of bailment.) 


1 The nature of the service referred 
to in s. 170 may be illustrated as 
follows -(i) cutting a rough diamond : 
ill (a); (ii) sewing cloth ill. (b ); 
(iii) training a horse : Sevan v. Water* 
(1828), 3 Car. & P., 520; Forth v. 
Simpson (1849), 13 Q. B., 680; (iv) 
covering a marc; Scarfe v. Morgan 
(1838), .1 M. & W., 270; (v) curing an 
animal of a disease : ib ., p. 283; (vi) 
grinding corn : Chase, v. Wcstmore (1816). 
5 M. & B., 180; (vii) making ap award 
as arbitrator : He South Devon By. Co. 
(1850), 15 Q. B., 1043; Re Coombs v. 
Femley (1850), 4 Ex., 830, 841 ; (viii) a 
solicitor recovering funds, has been 
compared to an artificer Be Austin , 
ex parte Yalden (1876), 4 0. H. D., 129 ; 
Be Rapid Road Co. (1909), 1 Oh. 96, 99. 
But (ix) there is no lien when, e.g., 
sugar is merely kept in custody in which 
ease no labour or skill is involved : 
Chandamal v. Ganda Singh (1885), 20 
Pun. Bee., 126 (No. 60); Smith v. 
Dearlove (1848), 0 C. B., 132, (x) In 
England it has boon held, Jackson v. 
Cummins (1839), 5 M. & W., 342, 349, 
that an agister, i.e.> a. person who 
merely takes cattle to be grazed, has 
no lien -for his services, inasmuch as the 
agistor does not .confer any additional 


value on the article, either by the exertion . 
of any skill of his own, or indirectly by 
means of any instrument in his possession, 
—as was the case in Scarfe, v. Morgan, 
(1838), 4 M. & W., 270. It is doubtful 
whether the words of s. 170 can. be 
restricted in the same way. They 
require '‘service involving exercise of 
labour or skill.” Bee also the footnote 
to the word ‘ labour in’s. 170, above. 

11 There must be no contract to the 
contrary; in illustration (6) the 
contract to the contrary is implied from 
the fact that the tailor is net to keep 
possession of tlio coat, but is to give it 
up at once, and paymont is not due for 

3 months, cf. Scarfe v. Morgan (1838), 

4 M. & W., 270, 283; Chase v. West more 

(1816), 5 M. & 180. In Forth v. 

Simpson (1849), 13 Q. B., 680 the terms 
of the contract excluded the lien (a 
banker’s ease); similarly as to factor in 
Spalding v. Ruding (1843), 6 Beav., 376 
(where the lien was not absolutely ex¬ 
cluded, but CUT DOWN TO A ARTICULAR 
lien, so that it prevailed in respect of 
the wheat in question, and covered the 
advance made by the factor on the • 
security of the bill of lading, but did 
not extend to the factor's general 
account). 
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rendered any service involving tlie exercise of labour or skill (such 
as cutting a rough diamond, or sewing clotli, but not merely holding in 
■ custody), in respect of the goods bailed (so that the service is in respect 
of the very goods bailed under the contract in question, and not in respect 
of goods' in regard to which there is a separate and distinct contract),, 
—he has, in the absence of a contract to the contrary, a right to retain 
such goods (the right to retain the goods, implies that possession has 
already been transferred to him, that possession has been obtained 
without fraud or force, and that he has not parted with possession— 
though where dispossession is caused by fraud or misrepresentation or 
without the knowledge of the bailee, or even if he parts with the goods 
'for a limited purpose,—the possession is deemed to continue; moreover, 
the right to retain, is distinct from, and does not include the right to 
sell, or otherwise transfer the goods),—until he receives due remuneration 
for the services he has rendered in respect of them (he., in respect of 
services already rendered, and not any further charges in connection with 
the'safe-keeping of the goods; and in respect of services rendered to 
the' very goods bailed and sought to be retained, not in respect of 
other goods). 

Sections 170 and 171 deal with liens. (Jf. ss. 95, 168, 171, 173, 
174, 221 ; and see comment to s. 95 for a definition of lien. 

.Particular lien distinguished from general lien.— The marginal 
note to the present section refers to a “ particular lien ” ; that to s. 171 
refers to a “general lien.” The distinction between the two classes of 
liens is, that the former is restricted to those particular goods which have 
been bailed, and in respect of which that labour or skill has been exercised 
for exercising which the bailee claims remuneration: a general lien, on 
the other hand, is not so restricted: so that where a general lien may 
properly be claimed, it extends over all goods in the possession of 
the bailee,—and it is not necessary to show that the claim of the 
bailee arises with reference to those particular goods over which lie 
claims a lien- 

- Thus, if, in illustration (a) to s. 170, the jeweller had received, at a 
subsequent date, a ruby for being polished: he could not detain (or 
exercise a lien over) the ruby for the charges in respect of his work on the 
diamond, nor could he have detained the diamond in respect of his work 
on the ruby. His lien is only a “ particular lien. 

See also the paragraph in the comment to s. 171, below, in which 
ss. 170 and 171 are compared. 
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Some further illustrations of the distinction between particular and 
general liens are given in the footnote. 1 

Lien distinct from that right, to enforce which the lien is 
given.— The right arising out of a lien is distinct from the right to 
which the lien is accessory, (e.g., to receive payment of money or other 
thing), for the enforcement of which, the lien arises. Hence the lien 
may continue to exist after the substantive right (to payment or 
otherwise) is barred by limitation, 2 or after it becomes unenforceable 
because the debtor has become insolvent; 3 and a lien cannot be affected 
by the fact that its subject is assigned to a third party, such as tbo 
assignee of an insolvent. 4 

Possession necessary for lien. —The section gives to the bailee 
the right to retain the goods,—and the word ‘ retain ’ implies first that 
there has been possession obtained by the bailee at some time before the 
claim. 5 6 Possession may he obtained, presumably, by the property being 
delivered in the manner referred to in s. 90, above; so that possession 
may be by delivery of the instruments of title. 8 But possession obtained 
by misrepresentation, 7 or fraudulently 8 will not avail. On the other hand, 
the bailee has a lien, if, after having parted with possession, he becomes 




1 Searfe v. Morgan (1838), 4M. & YV., 
270, where several mares were covered by 
stallions belonging to tho bailee : it was 
held, in respect of the particular mare, that 
the bailee had a lion over her for the 
expenses and charges of covering her, but 
that in regard to the charges for the other 
;mares, there was no lien on the particular 
'mare. There might, however, be a 
single bargain in regard to goods delivered 
in lots, e.g., wheat delivered under one 
bargain, to be ground in different parcels 
at different times,—in which case there 
is a. lien on the whole quantity; Chase v. 
Westmore (1810), 5 M. & &, 180; followed 
in Millar v. Nasmyth (1882), 8 Cal., 312, 
where parcels of jute were delivered at 
various times to bo baled but under one 
contract (per Wilson, J.). So an 
attobney’s agent has a lien upon tho 
moneys recovered, and upon the papers 
in his hands in the particular cause for 
the amount due to him by tho client in 
the particular cause only: Decase v. 
StochUy (1836), 7 C, & P., 587, 5S9 ; 


Mulliner v. Florence (1878), 3 Q. B. D., 
484, 488 ; In re Bombay Saw Mills (1889), 
13 Bom., 314: advancements and dis¬ 
bursements by AGENTS OF A COMPANY On 
behalf of the company in conducting its 
business do not give a lien under s, 170 
or s. 171. 

2 Spears v. Hartley (1800), 3 Esp., 81 
(per Lord Eldon). 

3 The Celia (1888), 13 P. D., 82. 

4 Exp. Moule, re Dark (1821), 5 Madd. 
462; Godin v. London Assurance Co. 
(1758), 1 W. Bl., 103 ; West of England 
Batik v. Batchelor (1882), 51 L. J. (ch.), 

199; ex parte Underwood, re Ilemsworth 
(1845), 9 Jur., 632. 

6 Kinloch v. Craig (1789), 3 Term Rep. 
(Durn. & East), 119; affirmed ib., 783. 

6 Sweet v. Pym (1800), 1 East., 4, 6; 
Bryans v. Nix (1839), 4 M. & W., 775, 
791. 

7 Madden v. Kempster (1807), l 
Camp., 12. 

8 Walshe 
Cas., 843. 


v. Provan (1853), 8 Exch, 
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re-possessed thereof. 1 * This does not, however, give him the right to stop 
the goods in transit after he has parted with possession, e.g., to the Captain 
of a ship* 8 

Secondly the word f retain 5 also implies that the possession has not 
been terminated ; and the following observations may be made in this 
connection; 

(a) His right mJo retain not to regain ,—so that without possession 
there is no lien. 3 Thus, by sending over the surplus of sale- 
proceeds-to the principal, the lien over the surplus is lost. 4 

( b} But, on the other hand, just as the right is not obtained if 
possession is had by fraud, etc.,—so the Hen is not lost if the 
bailee is deprived, of possession by fraud, 5 or unlawfully, 6 or. 
without the consent of the bailee, e.g ., if one of the partners 
in a firm of solicitors leaves the firm, taking with him, unknown 
to the other partners, documents upon which they were, 
entitled to a Hen, the lien is not lost. 7 

(c) Moreover, possession may be parted with for a limited purpose 

without losing the lien ; 8 e. g,, if a mortgage-deed is sent by 
solicitors with an intimation that they had a lien on it and a 
request that the mortgagee’s solicitors would hold it on 
behalf of the mortgagor’s solicitors, the lien is not lost. 9 

(d) But if the lien is waived, the right is lost, 10 and an innkeeper 

was held to have lost his lien by selling the goods, though 
keeping the goods would have entailed expense. 10 The waiver 
of the lien may take the form of the bailee setting up a claim 
to retain the goods upon a different ground, and making no 
mention of the lien; 11 or of a solicitor taking another 


1 Levy v. Barnard (1818), 2 Moore, 34 ; 
Wallace v. Woodgale (1824), 1 Ry. & 
Moo., Jfe. 

* Steed v. Pym (1800), 1 East.. 4. 

8 Kruger v. Wilcox (1754), Amb., 
252; Hutton, v. Bragg (1816), 7 Taunt., 
14; Forth v. Simyson (1849), 13 Q. B., 
680; lie Bombay Saw Mills (1889), 13 
Bom., 314; J Unlock v. Craig (1789), 

3 Term Hop. (Durn & East), 119: 
affirmed, 783, 

4 Bliffh v. Davies (1860), 28 Beav., 
211; see also Jacobs v. La tour (1828), 

5 Ben . , 130. 

6 Wallace v. Woodgate (1824), 1 Ry. 


& Moo., 192. 

* Dicas v. StoMey (1836), 7 C. & P., 
587. 

7 In re Carter (1886), 55 L. J. (oh.), 
230. 

8 North Western Bank v. Poynter 
(1895), A. C., 56, 59 et seq, 

9 Watson v. Lyon (1855), 7 Dt>G. M. 
& G., 288. 

10 Milliner v. Florence (1878), 3 Q. 
B. D, 484. 

11 Board man v. Sill (1809), 1 Camp., 
UQn.; Weeks v. Goode (1859), 6 C R. 
(n s.), 367. 
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security; 1 but there must be something in the facts or in 
the nature of the security, inconsistent with the existence of 
the lien. 2 

(e) The right to retain does not give him the right to sell 3 * * 

(f) In the case of a factor (see s. 171, below), however, if there is an 

agreement, express or to be inferred from the general course 
of business or . the circumstances attending the particular 
consignment, he may have the right to sell invito domino* 

Partner's quasi lien .—Partners have a quasi lien on a dissolu¬ 
tion of the partnership 6 which is recognised in the Partnership Act, 1890 
(53 & 54 Viet., c. 39), s. 39, set out in the comment to s. 265, below. 
The incidents of the partner’s lien may be referred to here for 
convenience, and for the purpose of distinguishing them from ordinary 
lien. They have been thus explained: 6 “Now 1 apprehend,that the 
rights of partners to the partnership assets upon dissolution or upon the 
decease, of a partner, are quite distinct from those of a lien or a mortgage 
in. the ordinary sense of the term. There may be a mortgage or a lien 
on the stock in trade, but this is a matter which is quite distinct from 
the rights which a partner has on the ordinary partnership property. 
Undoubtedly there may be conditions and rules of the partnership, which 
may give one partner a particular lien on the property, and which would 
raise a question between him and the joint creditors, as what was in the 
order and disposition of the bankrupt at the time of the bankruptcy ; 
but I need not consider that on the present occasion. I take the great 
distinction to be this : in the case of a lien or a mortgage, the lien remains 
on the stock in trade through all its variations and changes; so that 
if a person in business, who is constantly renewing and changing his stock 
in trade, gives a mortgage on all his stock in trade, it does not prevent 
him from selling any portions of it and acquiring fresh, but the mortgage 
subsists on the constantly changing stock in trade, such as it may be 
from time to time. But. on the death of a partner, I apprehend there 
arises a right of a totally separate and distinct character ; it is, I think, 
as Lord Eldon very accurately expresses it, 6 a quasi hen 5 ; it is, in point 

1 In re Taylor StiUman (1891), 1 Oh., 

590; He Douglas Norman & Co. (1898), 

I Cli., 199. 

2 Angus v. Me Lachlan (1883), 29 
Oli. D., 330, 335, 336; Tcmvaco v. 

/Simpson (1866), L. ft., 1 C. P., 363. 

3 Pothonur v, Dawson (1816), Holt, 

383, Milliner v. Florence (1878), 3 Q. B. 

LX, 484 ; Jaffarbhai v. Charlemvorth (1893), 


17 Bom., 520. 

4 JWfferhhai v. Charleswcirth (1893), 
17 Bom., 520, *542; Thames Iron IVofke 
v. Patent Dillick Co. (1860), 1 Johns. & 
H., 93. 

5 See common! to s. 254, below, and 
MycocJc v. Beatson (1879), 13 Ch. IX, 384. 

4 Payne v. Horne (1858), 25 Beav., 

280, 285, 286. 
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of fact, a right to the property in the thing itself; his executors, in respect 
of his right, are joint tenants with the surviving partners, and accordingly 
they are entitled to say to the surviving partners, ‘ you cannot sell a 
single article of the stock in trade without our consent or permission. 
You can do one of two things ; you may either wind up the concern at 
once, or you may settle what is the value of the testator’s property, and 
pay or secure the payment of that to us, in which case you may go on with 
the trade/ ” 

More recently, the partner’s lien was referred to 1 in the following 
terms :—“ It is true that in a general sense the executors or adminis¬ 
trators of the deceased partners may be said to have a lien upon the partner¬ 
ship assets in respect of his interests in the partnership on taking the 
partnership account but that lien is not one which affects each particular 
piece of property belonging to the partnership so as to affect that property 
in the hands of any person dealing with the surviving partner in good 
faith. It is really what one may call a general lien 2 upon the surplus 
assets, and does not affect each particular property, so as to interfere 
with the right of the surviving partner, to deal with the separate properties 
belonging to the partnership, for the purpose of realization, and to give a 
good title to persons dealing in good faith with him in respect of those 
properties. The power of the surviving partner, of course, extends to a 
sale, and it also extends to giving a mortgage on any particular part of the 
property belonging to the partnership to secure, in good faith, one of the 
partnership debts.” 1 

General lien 


171. Bankers, 3 factors, 4 wharfingers, 5 


of 

bankers, factors, 

n^lnd’ policy attorneys 6 of a High Court and policy 

brokers. 


1 Re Bourne, Bourne v. Bourne [1906], 

2 Oh., 427, 432 (per Komer, L. J.). 

2 The term “ general lien ” is here 
evidently used in a sense different from 
that in%hich s. 171, below, defines it. 

3 As to the distinction between ss. 170 
and 171, and for a definition of 
“ banker,'* see comment. 

4 See the comment to s. 182, below, 
for a definition of the word ‘‘factor.’* 
The factor’s lien is general; but the 
ordinary agent’s lien is only in respoct 
of the particular transaction : see s. 221, 
below. 

5 A wharf is DEFINED as a structure 

of timber, mason iy, iron or other material 
built on the shore of a harbour, river. 


canal or the like, and usually extending 
from the shore to deep water so that 
vessels may be close alongside to receivo 
and discharge cargo, passengers, etc.; a 
pier. And a wharfinger Is defined as 
the owner or “ keeper of a wharf, speci¬ 
fically one who runs a wharf equipped 
with cranes and other appliances for 
loading or unloading vessels and haying 
shells, etc., for storage.” In Miller v. 
NasmytKs Patent Press Co . (1882), 8 Cal., 
312, Wilson, J., held that s. 171 did not 
apply to owners of a wharf as an accessory 
to a screw-house where jute is occasionally 
brought in carts. 

6 Seo comment, as to the position of 
attorneys. , 
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brokers 1 may, in the absence of a contract to the con¬ 
trary, 2 retain, 3 as a security for a general 4 balance of 
account, 5 any goods 6 bailed 7 to them, 8 but no other 
persons 9 have a right to retain, as a security for such 
balance, goods bailed to them, 10 unless there is an express 
• contract to that effect. 11 

COMMENT. 

Effect of s. 171 as interpreted.--The effect, of s. 171, in the light 
of the authorities cited in the footnotes thereto, and in the comment 
below, may Jbe stated as follows i — 

“ Bankers (i.e., persons who keep money in custody on behalf of their 
customers), factors (i.e., persons entrusted with the possession of goods 
-for sale), wharfingers (i.e., keepers of a wharf alongside of which vessels 


1 i.e., an insurance-broker. The word 
policy-broker does not seem to bo a 
usual compound word, and is not defined 
in Murray’s or Webster’s or Strouds 
Dictionary, nor in Wharton’s Law 
Lexicon. Policy means a contract of 
insurance. See Fisher v. Smith (1878), 

4 App. Cas., 1, 5 ; Mann v. Forrester 
(1814), 4 Camp., 60 ; Hewison v. Guthrie 
(.1836), 2 Bing. (n. c.), 755. See also the 
comment to a. 182 paragraph (4) where 
an insurance-broker's position is 

-considered among some of the more 
important classes of agents. 

2 See comment as to various classes of 
contracts to the contrary, including 
.implied contracts. 

3 See the footnote to the word retain 
in s. 170, above. 

4 As to GENERAL BALANCE OF ACCOUNT 

see comment to a. 121, above, and Scarfe 
v. Morgan (1838), 4 M. & W., 270, noted 
in the comment to s. 170, above, under 
the heading M particular lien.” See also 
Cowell v. Simpson (1809), 16 275 

* (per Lord Eldon). As to the Solicitor’s 
lien, see comment; and In re Taylor, 
Stileman & Underwood [1891], 1 Ch., 590. 

s Even if the bailor keeps three 
distinct accounts, all together make his - 
“ general balance of account”: In re 
European Bank, Agra Bank's claim 


(1872), L. R., 8 Ch. App., 41. 

« Different considerations arise,—(a) 
where the goods belong to a third 
party, or (h) where they belong to the 
bailee htmself ; and (c) in regard to 
cortain classes of goods. Some of 
these considerations are reform! to in 
the comment, q. v. 

7 The goods must be bailed to them, 
or they must be authorized to receive the 
goods: hence, where a solicitor received 
the alimony due to a married lady 
without her authority or acquiseence, he 
had no lien over it : Re Sarah Shtplitard 
(1879), 48 L. J. (P.)» 62. See also 

Gibson v. May (1853), 4 Deg. M. J., 512. 

s The lien is only over goods bailed 
to the bailee in his capacity as banker, 
factor, attorney, or policy broker. See 
comment. 

So a banian has no general lien : see 
comment. 

10 The lien is against goods bailed 
to the bailee, implying that the bailor is 
the owner see comment as regards cases 
where the goods are a third person’s. 
See also Sheffield v. Eden (1878), 1.0 Ch. 

291. 

11 As to the lien of an agent, see s. 221 
below. As to Railway Administrations, 
see Indian Railways Act IX of 1890, 
s. 55. 


D 
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may come for loading and unloading), attorneys of a High Court, and 
policy-brokers, may in the absence of a contract to the contrary (such a 
contract to the contrary may be expressed or implied from the circum¬ 
stances, from the. purpose of the bailment, or from th^fact that the 
goods bailed belong to third parties) retain (which implies that the goods- 
have come to the possession of the bailee without force or fraud or mis¬ 
representation and that he has not parted therewith), as a security for a 
general balance of account (not merely for the sums due in respect of the 
goods over which the lien is [claimed), any goods bailed to them (i.e. 
bailed to them in theircapacity as hankers, factors, wharfingers, attorneys 
of a High Court, or policy brokers); but no other persons have a right,, 
to retain as a security for such balance (i>e., general balance of account) 
goods bailed to them, unless there is an express contract to that effect 
(e>g. 9 banians have no such right). 

Sections 170 and 171 compared. — The distinction between ss. 170 
and 171 is, that, under s. 170, the lien is for services rendered in respect of 
the goods retained; under s. 171 the lien is for the general balance of 
account, irrespective of the fact whether the claim has reference to the 
same or to other dealings : In re Bombay Saw Mills. 1 Contrast the two 
clauses of s. 1.74, below. 

It must alo he observed that while s. 171 is exhaustive, stating that 
no otlier persons have a general lien (i.e., a right to retain goods for their 
general balance) ; s. 170 contains no such restriction. See also the para¬ 
graph of the comment to s. 170, above, in which particular and general 
liens are distinguished. 

The other sections in the Act which refer to liens are mentioned in 
the comment to s. 170, above. 

Banker explained. — A bank is an establishment, for the custody 
of money received from or on behalf of its customers. 2 Its essential duty 
is the payment of the orders given on it by the customers; its profits 
arise mainly from the investment of the money left unused by them. 
“ A private bank ” is a bank carried on by one or more persons (not 
exceeding ten) 3 in partnership. A “ banker ” generally means the 
proprietor or one of the proprietors of a private bank, or the manager or 
one of the managing body of a joint stock bank. 2 

Illustrations of contracts to the contrary are furnished by 
a memorandum of charge to secure overdrafts not exceeding a specified 

1 (1889), 13 Bom., 310 : cf. Gladstone are taken from Murray’s Dictionary. 

v. Birky (1817), 2 Mor., 401, 404. 3 Soo the Indian Companies Act VII. 

2 These definitions or explanations of 1913, s. 4 (1). 
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sum : suck a memorandum will exclude the banker’s lien ; 1 similarly, 
where a conveyance of two distinct properties is deposited, and only one 
of the properties is specifically given as security for the specific sum 
advanced, as well as for the general balance, it is clear that the other 
property is free of the lien. 2 

Implied contracts to contrary —The contract, to the contrary 
may be implied in several ways 

First , such a contract may be implied, e.g., by the purpose op the 
bailment being inconsistent with the hen, as where the bailment 
is for the express and only purpose that the goods he delivered to some 
person who might deposit them in a box; 3 or, by entering into a contract 
at variance with tie lien,* e.g., where a horse is sent to a trainer reserving 
the right to the owner to have the horse sent to any race and to be 
ridden by any jockey of his own selection; 5 6 or, where a solicitor acts 
on behalf of the trustees as well as the husband in preparing a marriage- 
settlement; 6 or, where a factor accepts a consignment, with express 
directions to apply the proceeds of it in a particular mode, he cannot 
set up his general opposition to those directions; 7 or, when he 

obtains delivery of a certificate at his request in order that he ma\ pay 
the tonnage dues. 8 9 Where bills were' shut to the defendant for a specific 
purpose, it was held that, as soon as the defendant declined to perform 
that purpose, the right to retain the bills ceased, and the party was 
legally bound to restore them on demand : if goods or bills are deposited 
for a specific object he must return them ; the property of the bailor is 
not divested or transferred until the object is performed.-' 

■Secondly, a contract to the contrary may also be implied by tin- 
knowledge that the .security belongs to a third person, e. g,, where 
the securities are known to belong to a third person and being deposited 
for a special purpose only. 10 In Kunhan and. Mayan v. Batik of 


1 In re Bowes : Strathmore v. Vane 
(1886), 33 Ch. I)., 586; see also Lord 
Eldon’s remarks (set out in the comment, 
below, “ taking security derogates from 
lien ”) on the special contract excluding 
any implied contract, in Cowell v. Simpson 
(1809), 16 Vos., 275. 279, 281. 

2 Wilde v. Radford (1863), 33 L. «L 
(CH.), 51. 

3 Brandno v. Barnett (1816), 12 Cl. 
& Fin., 787, 807, 810, 811. 

4 How v. Kirchner (.1857), 1 Moo. 

p. a, 2i. 


5 Forth v. Simpson (1849), 13 Q. R, 
680. 

* In re Lawrence , Botcher v. Austin 
[1894], l Ch., 556. 

7 Frith v. Forbes (1862), 4 DeG. F. 
8c J., 409. 420 ; Colvin v. Hartwell (1835), 
5 Ch. & F., 484, 522. 

8 Burn v. Bone (1817), 2 Stark. 
272. 

9 Buchanan v. Findlay (1829), 9 

B. & C,* 739, 748, 749. 

10 Cuthbert v. Lubbock <f? Co. [1909], 
2 Ch., 226. 
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Madras 1 (which was a decision on the facts) the goods deposited 
* belonged to a third person, but it was held that no contract to the contrary 
was proved and that the lien existed. In the Union Bank of Australia 
v. Murray Aynesley , 2 there were two accounts in the bailor’s name, but 
the bank did not know that one of them was of a third person, and. the 
lien was therefore held to subsist against both accounts; but it is 
different where the fact (that the owner is a third person) is known to 
the bank. 3 

Good faith necessary for lien. —In order that they may be able 
to assert a lien, bankers must act in good faith, 1 * and without notice of 
the rights of third parties.'' So, where title-deeds of land were deposited, 
as security, with a bank, and afterwards the land was sold with the bank’s 
knowledge, to a third person, as against that person there was no lien 
on the deeds as regards advances made after the transfer. 6 Similarly, 
a wharfinger who receives notice of sale from the owner and is paid all 
chaiges up to the time of sale has no lien foi subsequent charges in respect 
of the goods. 7 When 8 goods were consigned to a wharf on behalf of 
the consignee but before they reached, the wharf the sale to the consignee 
was rescinded, and the consignor cancelled his ordi. of delivery to the 
consignee, and demanded delivery, it was held that the wharfinger could 
not claim a lien in respect of his account against the original consignee. 
It is the plain duty of a solicitor who has received a bill on a special deposit 
for securing a particular debt, to deliver the bill when the debt is discharged 
not to the appellants but to the person from whom they had received 
it; by delivering it to the appellants they could not create a fresh charge. B 
Similarly when a solicitor receives the alimony decreed to a wife without 
her authority he has no lien over it. 10 

Subject of lien: (1) relation between bailor and bailee.-- 

The general lien, referred to in s. 171, affects only goods that are bailed 


1 (1895), 19 Mad., 234 ; sro also Ex 
parte Kingston, re Gross (1871), L. R, 6 
•Oh. App., 632; and Bank of New South 

Wales v. Goulbum [1902], A. G\, 543. 

2 [1898], A. C., 693. 

3 Ex parte Kin gston , in re Gross (1871), 
L. R, 6 Ch. App., 632. See Mann v. 
Forrester (1814), 4 Camp., 60 (insurance 
broker who did nofc know that policy 
was for third person held to have 
a lien). 

4 Bank of New South Wales v. Good- 

burn [1902], A. C„ 543. 


5 Locle v. Prescot (1863), 32 Beav., 
261 ; Jeffries v. Agra and Masterman 
Bank{l§m\ L. R„. 2 eq., 674, 680. 

6 London and County Banking Co, v. 
Ratdiffe (1881), 6 Ap. Cas., 722. 

7 Berry v. Longmore (1840), 12 A. 
& E., 639. 

8 Richardson v. Goss (1802), 3, B. & P., 
119. ft . 

9 Gibson v. May (1853), 4 ffe.GL M. 
&a, 5i2. 

10 Re Sarah Shepherd (1879), 48 L. J. 
(P.)> 62. 
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to a banker, factor, wharfinger, attorney of a High Court or policy- 
broker, in his capacity as banker, factor, attorney or policy broker. 1 
There is, therefore, no such lien over goods either bailed before the rela¬ 
tion between the bailor and bailee became the relation of a banker and 
his customer, etc., or where, for some other reason, the goods were not 
bailed as to a banker, factor, attorney or policy broker. 

(2) Ownership of the subject of lien. —The section provides 
for a lien over the goods bailed : it is implied (subject to s. 178, below, 
and perhaps to other rules of law) that the bailor is the owner of the 
goods bailed. Cases have already been referred to above, in which the 
securities belong to a third party: see the paragraph of the present 
comment, above, under the heading “implied contracts to the contrary.” 

Where the goods are the bailee’s, there can, of course, be no lien. 2 

(3) Classes of goods over which the lien may prevail —The 

bankers' lien ordinarily extends over money, in account with them : 3 

1 Brandao v. Barnett (1846), 12 Cl. & 

Fin f 787, 808 (k. h.); as to bankers; 
in Houghton v. Mathews (1803), 3 B. & 

P., 485* 488, Chamber, J. ; said that a 
factor lias no iien “ in respect of debts 
which arise prior to the time at which 
his character of factor commences”; 

Dixon v. Stamfield (1850), 10 C. B., 

398 (the goods must come to his 
hands as factor) ; Champernown v. Scott 
(1821), 6 Madd., 93 (solicitor has lien upon 
alt papers delivered to him in that 
character for professional business, yet ho 
lias no iien on papers which ho received 
ns a steward of the manor); He 11 alker, 

Meredith v. Witter (1893), 68 L. T., 517 
(solicitor acting as land agent, has no lien) ; 
and a solicitor cannot continue to have a 
lien after lie has had himself discharged: 
re McCorkindale (1880), 6 Cal., 1 ; but it 
continues if tho client has discharged 
him; Bai Kesserbai v. Naranji Walji 
(1881), 4 Bom., 353. See also Basania 
Kumar v. Kamm Kumar (1900), 4 
C. W N.,767 (by insisting on payment 
of costs before proceeding further, the 
Solicitor discharges himself). When the 
attorney discharges himself, he may bo 
ordered to deliver the papers, etc., to 
tho now attorney of lus client, who must 
receive them without prejudice to the 


first attorney’s lien : Atool Chandra v. 
Soshec (1901), 6 Cal. W. N., 285. Once 
it is proved that the bailee was in the 
relation of banker, factor, etc., to the 
bailor, the lien will cover tho amount of 
money disbursed by him for the necessary 
purposes of the goods bailed, and for 
the bills accepted by him which he has 
already paid, as well as for the amount 
of the outstanding liabilities incurred by 
him, though ho has not yet paid the* 
sums duo : Hammonds v. Barclay (1803), 
2 East-., 227 ; and for the sum for which 
he has become surety; Drinhvater v. 
Goodwin (1775), Cowp., 251 (per Lord 
Mansfield, C. J.). 

2 Sheffield v. Eden (1877), 1.0 Ch. I)., 
291. The Court held that tho goods 
wero tho bailee’s, (the bailees being soli¬ 
citors, their client had mortgaged to them 
certain property, and they had prepared 
the mortgage-deed to themselves) : it was 
held that the solicitors could not retain 
the mortgage-deed (as against other 
mortgagees) for payment of their costs 
as solicitors for drawing up the mortgage- 
deed, as the deeds became their own 
property by the mortgage. 

3 Union Bank of Australia Vc Murray 
Aynesley (1898), A. C, 693. 


510 


THE INDIAN CONTRACT ACT. 


[Ch. IX. 


it. also extends ordinarily over securities, bills,*cheques, 1 share Certificates, 
etc. 2 A solicitor has a lien over law papers : 3 James, L. Jsaid, the things 
on which solicitors claim a lien are things on which the}’’ have expended 
their own labour and their own money.; 4 ex/., over translations of docu¬ 
ments. 5 The owner of land, who sells it, has the unpaid vendor Is lien 
over it until the price is paid (Transfer of Property Act, IV. of 1882, 
s. 55 (4).). This lien may itself be pledged with a bank, at least in the Presi¬ 
dency Towns, by deposit of title-deeds. 6 But where locked boxes are 
deposited for convenience or safe custody, the banker not knowing their 
contents, there is no general lien. 7 

Attorneys of a High Court. -With reference to Solicitors, 8 some 
special considerations are applicable. The Court has a summary 
jurisdiction for the purpose of enforcing the attorney's lien for his 
costs,' 9 which exists over any fund recovered by his exertions. 10 In 
exercising this authority the Court is guided by principles of English 
law. 11 Under the law if the Solicitor has taken other security, the lien 
is generally not enforced,--being taken to be waived. The question of 
waiver or no waiver depends upon the intention expressed or implied. 12 

1 General Shan Trust Co. x. Chapman Prosunm Ohm (1818), 2 CaL> 887 (per 
(1878), 1 C. P. IX, 771, where the shares Sir Lawrence Jenkins, then Jenkins, J.) • 
were sold by a solicitor and there were In re Tyabji dt Co. (1905), 7 Bom. L R., 
cheques with him over which the lien 547. 

was held to prevail. 10 DevaJcabcii v. Jefferson (1880), 10 

Jjuse v. Martin (IS*3), L. R., 17 Bom., 248; Hayntes v. Cooper (1864), 

Eq., 224. 33 Beav., 431. The summary jurisdie- 

J C hamper no wn v. Scott (1821), 6 tion will, however, not be exercised when 
-Mad., 93. charges of fraud ancl collusion are made : 

4 Re Austin ; ex parte Y olden (1871), 4 Ramdaycd v. llamleo (1899), 27 Cal, 269; 

Ch. D., 131 (of. s, 170, above). Shaikh Domun v. Shaikh Entnm AH 

5 Bai Kmterbai' v, Naranji Walji (1881), 7 Cal., 401 ; Mohmimud Zohuri~ 

(1880), 4 Bom., 353. uddeen v. Mahom mad, Noorooddeen (1893), 

* Of. London and County Ran liny Co. 21 Cal., 85,—as explained in in re Tyabji 

v. Ratcliffe (1881), 6 App. Caa, 722, 738, & Co. (19(75), 7 Bom. L. R., 547. 

739 per Lord Blackburn. 11 Cullianjee v. Rayharjee (1904), 6 

7 Luse v. Martin (1873), L. K., 17 Bom. L. R,, 879. 

Erj., 224. 12 Jn re Taylor , StiUrnan and Underwood 

8 General Share Trust Co. v. Chapman [1891], T (T i., 590 ; where the reason is 

(1870), 1 C. I*. IX, 771 ; In re Broomhead explained by Lindley, L. J., as being that 

(.1847), 5 IX & L., 52. Tire attornkyXs it is the solicitor’s duty to explain to his 
lien continues though lie has been dis- client the effect of what lie is about to 

charged by his client: Bai Ktsserbai v. do; and thus distinguishing the case 

Mamnji Walji (1880), 4 Bom., 353 (per from a banker’s; Roharts v. Jeffries 

West, J.), but not if be has discharged (1830), 8 L. J. (o. S.), Ch., 137 ; Groom 

himself: Re MacCorkindale (1880), 6 Cal., v. Chimcrujht [1895], 1 Ch., 730; In re 
1; Re Mass (1866), L. R., 2 Eq., 349. Douglas Norman & Co. [1898], 1 Ch., 

9 Khetlur Kristo Milter v. Rally 199. 
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The Solicitor’s lien extends only in respect of his taxable costs, charges 
and expenses, including ail disbursements that can be moderated by the 
taxing master, and are not necessarily allowed in full on being vouched ; 
but does not include ordinary advances. 1 

Taking security derogates from lien.- In Cowell v. Simpson? 
Lord Eldon made, some remarks which, though made in reference to a 
Solicitor, seem to be of general applicability: i! It is settled,” said he, 
“ by modern decisions that by taking a security, the lien is given even 
with regard to the goods in possession ; and cannot accompany that special 
security ; which determines the implied contract. It is necessary to 
see, upon what principle that stands. I rather think it is not regulated 
by the usage of trade. It has been accounted for in this way : that the 
lien is gone by the effect of the intention to substitute the special contract 
for the implied one ; the necessities of mankind requiring that the goods 
should be delivered for consumption : it is not to be presumed that the. 
lien was to be extended through the whole period, which would create 
much difficulty in the usual course of dealing between tradesman and their 
customers.” 2 

Cowell’s case 2 was, however, distinguished by Lord Ellenborough, 
C. J., delivering the judgment, of the Court of.King’s Bench, in Stevenson. 
v. BlaMocke , 3 where the Solicitor had taken securities from his client, 
who had failed to meet the engagements, having dishonoured the 
bills; and it, was held that, the solicitor had consequently a general 
lien. 

A banian 4 has no such lien against his employer by custom. To 
claim it, he must prove its existence, by showing some express 
agreement, giving him the lien, or some course of dealing bom which 
it is to be implied. 


tions which the banian from his better 
information and greater familiarity with 
the market and the people, is more able 
than his employers, to conduct with 
advantage. He may act for several 
firms at once. He is generally a del credere 
agent. He may, or may not, advance 
moneys to his employers. If be does, 
there is no rule of law giving him any 
lien”: Peacock v. Baijnath (1891), 18 
Cal., 573, 579; seo also On Eicinq v. 
Govinchundcr Sein (18d 3), 1 Boub, 584, 
539, which is cited in Peacock!* case, 18 
Cal., 573, by the High Court. 


1 in re Taylor Stileman and Underwood 
[18911, 1 Ch., 590. As to the Solicitor’s 
lien, see, further, Halsbury, Laws of 
England, XXVI., 814—823. 

2 (1809)* 16 Vos., 275, 279, 281; 

.followed Heio Ison v. Guthrie (183b), 2 

» Bing. (n. c.)„ 755. 

3 (1813), 1 M. & vS., 535. 

4 ** The BUSINESS OF A BANIAN is 

well known in India, and has boon 
frequently considered by the Courts. 
It means generally a native agent- 
employed by firms for the purposes of 
Kales, collecting funds or other transac- 
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Bailment of Pledges. 

172. The 1 bailment 2 of goods 3 as security for 
payment of a debt or performance of a 

“Pled&e,” “paw- r J . A . „ t ■* „ m 

nor”and“pawnee’ promise 4 is called pledge/ The bailor 
is in this case called the “ pawnor. 55 The 
bailee is called the 


“ pawnee. 55 


COMMENT. 

See the Introductory Note to Chapter IX. 

Definition of pledge analysed—Pledge being defined in the 
terms of a bailment,—(1) it is implied, in the first place, that there is a 
contract of a particular nature before there can be a pledge : the terms 
of the contract being (a) that the pawnor shall pay a certain debt, and 
(b) that the pawnee will return the goods on payment. It follows, 
therefore that a minor cannot make a valid pledge : 5 see s. 11, above. 
(2) The term ‘ bailment ’ implies, in the second place, that under the 
contract there is delivery of the goods. 

1) As to the contract, it may be express 6 or implied, e.g. 3 by usage 
of trade,, 7 


.urac 

f 


(2) As to delivery,— 

(a) Delivery is necessary for a pledge and is one of the matters 
in. which a pledge differs from a mortgage (on which see 
the comment below). 8 


1 Cf. Cogfja v. Bernard (1703), 2 Ld. 
Raym., 909, 917 ; 1 8m. L. C. (11th Ed.), 
173, 184. 

2 See comment, for what is implied in 
the word “ bailment,’* as a part of the 
definition of, “ pledge.” A pledge being a 
bailment, it requires delivery of the 
property. It does not mean, however, 
that movables may not be made security 
for a debt, etc., without possession 
being given : see comment, paragraph 
headed “pledge without transfer of 
possession.” 

3 E.g., half of a £50 note : Taylor v. 

* Chester (1869), L. R., 4 Q. B., 309; or 
‘East India Stock: Lockwood v. Ewer 
(1742), 9 Mad. Rep., 279 ; or debentures t 
Donald v. Suckling (1800), L. R., 1 Q. B., 
585, The word “ goods ” is not 
defined lor the purposes of this 


Chapter. The definition contained in 

s. 76, above, is expressly limited to 

Chapter VII. (ss. 76—123), as to pledges, 
negotiable instruments, and ehoses in 
action, see comment under heading 
“ pledge of incorporeal property.” 

4 Which may be an agreement' other 
than one for tho paymont of money. 

5 Cf. Halsbury, Laws of England 
XXII., 238—484. 

6 Cf. Hilton v. Tucker (1888), 39 Ch. 
D., 669; Martin v. JReid (1862), 11 C. B. 
(N. s.), 730. 

7 Birlki Mai v. Gopi Nath [1986], 
Punj. Rec., 61, 62, (No. 34). 

g Martin v. JReid (1862), 11 C. R. 
(n. s ), 730, 734 ; Ayers v. The South 
Australian Banking Co. (1871), L. R., 
3 P. C., 548, 554: per Meliish, L. J., in 
the Privy Council. 
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(b) But the pawnee may redeliver the goods to tlie pawnor for a 

limited purpose, without thereby losing his rights under 
the contract of pledge : 1 if he does so, however, he will 
be bound by any fraudulent dealing by the pawnor with the 
goods. 2 

(c) The delivery may be constructive, 3 e. g by delivery of the 

key, 4 or by a delivery order. 5 

(d) The delivery and the loan by the pawnee to the pawnor need 

not be contemporaneous. 6 

Other definitions of pledge are collected by Shee, J., in Donald 
v. Suckling? 

Pledge, Mortgage and lien distinguished.-—Pledge being a deli¬ 
very of property for securing the payment of a debtor performance of a 
promise,—it must be distinguished from a mortgage and a lien. *■ There 
are,” said Willes, J., 44 three kinds of security : the first, a simple hen ; the 
second, a mortgage passing the property out and out; the third, a security 
intermediate between alien and a mortgage— vi&, a pledge—where by 
contract a deposit of goods is made a security for a debt and the right to 
the property vests in the pledgee so far as is necessary to secure the debt. 
It is true the pledgor has such a property in the article as he can convey 
to a third person, Ijut be has no right to the goods without paying oft 
the debt, and until the debt is paid off, the pledgee has the whole present 
interest. If he deals with it in a manner other than is allowed by law 
for the payment of his debt, then in so far as by disposing of the 
reversionary interest of the pledgor he causes the pledgor any difficulty 
in obtaining possession of the pledge on payment of the sum due, and 
thereby does him any real damage, he commits a legal wrong against 
the pledgor. 55 8 


1 Reeves v. Capper (1838), 5 Bing. 
(N* o.), 136. 

2 .Babcock v. La wson (1880), 5 Q. B. D., 
284; see, however, Reeves v. Capper 
(1838), T> Bing. (n. a), 136. 

3 Reeves v. Capper (1838), 5 Bing, 
(s. a), 136. 

4 Young v. Lambert (1870), L. It., 
3 P. C., 142 ; Hilton v. Tucker (1888), 
39 Ch. IX, 669. 

5 Origg v. National Guardian Assurance 
Co. [1891], 3 Ch., 206. 

« Hilton v. Tucker (1888). 39 Ch. D., 

T, ICA 


609, 674 [per Kokewieh, J.). 

7 (1866), L. R, 1 Q. B., 685, 594. Seo 
also the repent of the arguments in this 
case. 

8 Holliday v. Holgaie (1868), L. !<■.,’ 3 
Ex., 299 [per Willes, J.). The distinction 
between pawn and mortgage is pointed 
out in Exp. Official Receiver , in re Morrill 
(1886), 18 Q. B. I)., 222, 234 ( per Fry, L. 
J.); Jones v. Smitk (1794), 2 Ves., 372, 
377,' 378. The pledge differs.from a lien* 
because no property passes to a person 
who has a lien, but “a special pro- 

u xj 
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The distinction between pawn, lien, and mortgage has been thus 
explained by the learned editors of Smith’s Leading Cases : 1 . “ A pawn 
differs, on the one hand, from a lien, which conveys no right to sell 
whatever, but only a right to retain, until the debt in respect of which 
the lien was created has been satisfied, 2 and which passes no property ; 3 
and, on the other hand, from a mortgage, which conveys the entire 
property of the thing mortgaged to a mortgagee, conditionally, so that 
when the condition is broken the property remains absolutely in the 
mortgagee ; 4 whereas a pawn never conveys the general property to the 
pawnee, but only a special property in the thing pawned ; and the effect 
of a default of payment of the debt by the pawnor is, not to vest the 
entire property of the thing pledged in the pawnee but to give him a 
power to dispose of it, accounting for the surplus; and if he neglects to 
use this power, the general property of the thing pawned continues in the 
pawnor who has a right at any time to redeem it.” ® 

Some further points of distinction between pledges and mortgages, 
having reference to the remedies available to pawnees, are mentioned 
in the comment to s. 176, below. 

Pledge without transfer of possession : pledge of future 
property : floating charges. —The pledges referred to in ss. 172—181 
consist of transactions that have been defined, in s. 172, as a species of 
bailments, i.e., ss. 172—181 contemplate only cases where possession 
of the property pledged is transferred. Hence, where possession is not. 


fertY is vested in the pledgee ” : 
Youngman v. Brixmann (1893), 67 

L. T., 042. [On “ special property ” see 
the comment to s, 95, above.] As a 
consequence, under a lien, there is uo 
power of sale: see note to the word 
‘ retain * in s. 170, above—but there is a 
qualified power of sale in a pledge: 
s. 176 below; of. Thames Iron Works Go. 
v. Patent Derrick Go. (I860), 1 John. & 
H., 93 ; Carter v. Wake (1877), 4 Ch. D., 
605, cited in comment to s. 176, below. 
There may be a mortgage of movable 
property : Srish Chandra v. Mungri 
Bewa (1904), 9 C. W. N., 14; Damo- 
dar vAlmaram (1906), 8 Bom. L. 
E., 344. 

1 Smith, L. 0., L, 199 (11th ed.). 

2 Thames iron Works Co. v.' Patent 
Derrick Co . (1860), 1 J. & H., 93 ; 


MuUiner v. Florence (1878), 3 Q. B. D., 
484. 

3 Youngman v. Brixmann (1892), 67 
L. T., 642. 

4 Carter v. Wake (1877), 4 Ch. 
D. ? 605. 

5 Walter v. Smith (1822), 5 B. & Aid., 
439; Kemp v. Westbrook (1749), 1 Ves. 
Son., 278; Dcmandray v. , Metcalf , 
(1715), Prcc. Cha. 420, 2 Vom. 601 ; 
Vanderzee v. Willis (1789), 3 Bro., Ch. 
Cases, 21 ; Baidiff v. Davis (1574), 
Ydv., 178; JR. v. Morrison (1859), 28 
L. J. (m. o.), 210; Maugham v. Sharpe 
(1864); 17 C. B. (n. s.), 443 (per WiJJes, 
J.); HalUday v. Holgate (1868), L, K. 

3 Ex., 302 (per Jessel, M. II.); Carter v. 
Wake (1877), 4 Ch, 2X, 606; Be Morritt 
(1886), 18 Q, B. I)., 222; Sewell v. 
Burdick (1884), 10 App. Cas., 74. 
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transferred, 1 these sections are not applicable. Amongst pledges in which 
possession is not transferred two classes may be particularly mentioned 

(1) Pledges whose subject consists of goods that either have not 

come into being at all, or have not been acquired by the 
pawnor; and do not belong to the pawnor at the time of 
making the pledge. 2 

(2) Pledges which consist of “ floating charges ” or “ floating secu¬ 

rities.” 3 

Both classes of pledges may be recognised in British India. 

The view was at one time held in England, that an assignment of 
property, Co be acquired in future, such as future crops or future book- 
debts—unless the property was particularized and limited by reference, 
e.g., to the farm on which the crops were to grow, or the business out of 
which the debts were to arise,—was too vague and uncertain; and, therefore, 
obnoxious to the principle of law which is recognized by the Indian 
Legislature in s. 29, above. But this view has been finally discarded by 
the House of Lords. It is settled that “Future property, possibilities 
and expectancies are assignable in equity for value. The mode or form of 
assignment is absolutely immaterial, provided the intention of the parties 
is clear. To effectuate the intention an assignment for value, in terms 
present and immediate, has always been regarded in equity as a contract 
binding on the conscience of the assignor, and so binding the subject- 
matter of the contract, when it comes into existence, if it is of such a nature, 
and so described, as to be capable of being ascertained and identified.” 4 
This statement must be read in reference to the law of British India, 
subject to the Transfer of Property Act, s. 6, clause (a) which does not 
permit chances of succeeding to an estate or of obtaining a legacy on the 
death of a kinsman to be transferred. 


1 See the footnote to tho word bail¬ 
ment in 8. 172, above; Shivmm v. Dhan 
(3901), 4 Bom. L. R., 577 (where a boat 
weis mortgaged without possession); and 
Damodar v. Atmaratn (1906), 8 Bom. 
L. R., 344 (paddy given as security); Re 
A ,. Summers (1896), 23 Cal., 592; ex parte 
N. W. Bank (1872), L. R., 15 Eq., 69; 
Puninthavelu v. Bhashyam Ayyangar 
(1901), 25 Mad., 406 (per Bhashyam 
Ayyangar, J.). 

2 See Gho.se on the Law of Mortgage 

(4th Ed.) I., 777; Tailby v. Official 
Receiver (1888), 13 App. Gas., 523. 

• 3 Ghose on the Law of Mortgage 


(4thEd.) L, 180; See also Buckley on 
Companies, index s. v. “ floating 
charge ” ; Howard Patent Ivory Co. (1888), 
38 Gh. I)., 156. in re Pyle Works (1889), 
44 Oh. D., 534 ; In re Mayfair Property 
Co. [1891], 2 Ch. 21, distinguishing 
Bank of S. Australia v. Abrahams (1875), 
L. R., 6 P. C., 265; Newton v. Debenture 
Holders , cfee. Co. [1895], A. C., 244; 
Jackson v. Romford , <t*c. Co. [1890], 
2 Ch. 340. 

4 Tailby v. Official 
13 App. Gas 523, 

Maenaughten), 


Receiver (1888), 
543 (]>er Lord 
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Pledges of incorporeal property such as negotiable instruments 
and choses of action are recognised in England ; and they would, no doubt, 
be recognised in India also. 1 

173. The pawnee may retain 2 the goods pledged, not 

. . 1A , only for payment of the debt or the per- 

retainer. formaBC# of the promise, but tor the 

interest 3 of the debt, and ail necessary expenses 4 incurred 
hv him in respect of the possession or for the preservation 5 
of the goods pledged. 6 

COMMENT. 

The section implies that the pawnee cannot retain 2 the goods pledged 
alter payment. 7 If the pawnor tenders the sum due the pawnee cannot 
retain the subject of the pledge. 8 On the other hand, if the pawnor 
should wrongfully repossess himself of the goods, or should some third 
person deprive the pawnee thereof, the pawnee may bring a suit for 
restitution, or for damages. 9 

174. The pawnee shall not in the absence of a contract 

to that effect, retain 10 the goods pledged 
rotam Xr debt or for any debt or promise other than the debt 
ttoU^*whifhgoS or promise for which they are pledged ; but 
tloKcai >r ofXl' such contract, in the absence of anything 
sequent advances. ^ the contrary, shall be presumed in regard 

to subsequent advances made by the pawnee. 11 


1 Kemp v. Westbrook (1749), 1 Ves. 
Sn., 278; Donald v. (inciting ( 1866), L. R., 
1 Q. B., 585; Simmond& v. London Joint 
Stock Bank [1892], A. C., 201; Bentindc 
Vm London Joint Stock Bank [1893], 2 
Ch., 120; &fcory on Bailments, § 290, cltrtl, 
Ghose on Mortgages (4th Ed.), I., 100. 

2 See note to tko word “retain'* in 
«. 170, above. See also Willes, JVs words 
in Holliday v. Holyatc 11808), L. R. J Ex. r 
299, cited in comment to s. 172, above ; 
and prr Lord Maottaughten in Bank 
of New South Wales v. O'Connor (1880), 
14 App. Oas., 273,282, 283, 

3 Story, Bailments, § 306. 

4 Story, Bailments, §§ 121, 197 (ex¬ 

penses must bo reasonable). 


6 Story, Bailments, § 273 ;—not for 
the pawnee’s own purposes: ib. t § 250. 

* Story, Bailments, §§ 306, 306a, 357. 

7 See Cocjgs v. Barnard (3703), 2 Ld. 
Ray909, 917 ; 1 8m., L. C. (11th Ed.), 
173,184. 

8 Bank of New South Wales v, 
O'Connor (1880), 14 App. Cas„ 273, 282 ;. 
Anon., (1693), Salk., 522. 

u Story, Bailments, § 303. 

10 See the note to the word “retain,” 
in s. 170, above. See also the note to 
** limited interest ” in s. 179, below. 

11 Story, Bailments, §§ 304, 305, gives 
the English, Roman and Scotch laws on 
the subject. Section 174 is somewhat 
different from them all. 
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COMMENT. 

The two clauses of s. 174 may be compared with ss. 170 and 171, 
above. See also s. 153, above, as to the right of the bailor (pawnor) 
to avoid the bailment. 

175. The pawnee is entitled to receive from the 
Pawnee’s right as pawner extraordinary expenses 1 incurred 
tSSSSS’* by him for the preservation of the 
goods pledged. 


COMMENT. 

“ If, for instance, a horse is pawned, and he meets with an injury by 
accident, the expenses of his cure seem justly chargeable upon the pawnor, 
as they are incurred for his ultimate benefit. So if a ship, which is 
pledged, is injured by a storm, and expenses are necessary to preserve 
her from foundering, such expenses seem properly to fall on the 
owner.” 2 Or if the horse be stolen the expenses of recovering the 
horse 3 fall on the pawnor. 

176. If the pawnor makes default in payment of the 
debt, or performance, at the stipulated 

"* ht time 4 * of the promise, in respect of which 

the goods were pledged, the pawnee may 
bring a suit 6 against the pawnor upon the debt or promise, 
and retain 6 the goods pledged as a collateral security; or 


Pawnee’s 
where pawnor makes 
default. 


1 Soe comment, 

2 Story on Bailments, § 357. 

3 75., § 273. See also ib., §389. 

4 If there is no stipulated time, the 
pawnee cannot sell, unless he gives 

notice to the pawner insisting upon a 
prompt fulfilment of the agreement; if 
then “ the pawnor neglects or refuses to 
comply, the pawnoo may upon due de¬ 
mand and notice to the pawnor, require 
tho pawn to be sold”: Story, Bailments, 
§ 308, cited with approval by Fry, J., 

France v. Clark (1883), 22 Ch. I)., 830; 
of, Pothonier v. Dawson (1816), Holt, 


N. P., 383. Tho point was left undecided 
in Martin v. Reid (1862), 11 C. B. (if* s.), 
730, (see pet Williams and Willes, JJ.); 
cf. Smith’s L. C. (11th Ed.), L, 198, and 
the note to Pigol v. Cubley (1864), 33 
L. J. (d P.), 134, 130, 137. 

5 Within three years from the making 
of tho loan, or the broach of tho promise— 
see the Indian Limitation Act IX. of 
1908 (XV. of 1877), Arts. 57 and 115. 
See Bacon’s Abridgment: Bailment (B). 

* See the footnote to the word 
‘‘retain” ins. 170, above. 
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lie may sell 1 the thing pledged, on giving the pawnor 
reasonable notice of the sale. 2 

If the proceeds of such sale are less than the amount 
due in respect of the debt or promise, the pawnor is still 
liable to pay the balance. 3 4 If the proceeds of the sale are 
greater than the amount so due, the pawnee shall pay over 
the surplus to the pawner. 

The distinction between pledge and mortgage has been 
referred to in the comment, to s. 172, above. Three further points may 
be mentioned here which have reference to the remedies available to the 
pawnor, and are, therefore, connected with s. 176. 

(1) No foreclosure.—In laying down that the pawnee has no 
power of foreclosure, Jessel, M. R., made the following suggestive remarks : 
“ The principle on which the Court acts, in ” a mortgage by deposit of 
title-deeds of land “ is that in a regular legal mortgage there has been an 
actual conveyance of the legal ownership, and then the Court has inter¬ 
fered to prevent that from having its full effect, and where the ground of 
interference is gone by the non-payment of the debt, the Court simply 
removes the stop it has itself put on. Then, when there is a deposit of 
title-deeds, the Court treats that as an agreement to execute a legal mort¬ 
gage, and therefore as carrying with it all the remedies incident to such a 
mortgage. None of this reasoning applies to a pledge of chattels; the 
pledgee never had the absolute ownership at law, and his equitable rights 
cannot exceed his legal title.” * 

(2) Closely connected with the above, is the inability of the pawnee 
to take over, as if on a sale to himself, the property pledged. If he does 


1 Exp . Offl. Receiver, Re Morrill 
(1886), 10 Q. B. D., 222, 235; Story, 
§ 308* See the note to above, the words 
“ stipulated time ” ins. 170; There 
is no power to foreclose: Carter v. 
Wake (1877), 4 Ch. IX, 005, see com¬ 
ment. 

2 The pawnee may under s. 176 ; not 
only sell the property without reference 
to Court, but may also sue for the 
sale of the property ; Subramani Aiy^r 
and Benson, JJ. ( Davies, J., dissenting); 
Mahalinga Nadar v. Ganapalhi Subbien 


(1002), 27 Mad., 528. See also. Pigo 
v. Cubley (1804), 15 C. B. (sr. s.J, 701, 

where the pawnee had demanded a sum 
in excess of the principal and interest 
due to him. 

3 See comment: Jones v. Marshall 
(1889), 24 Q. B. I)., 209. Presumably 
the pawnor may stipulate that no 
personal liability shall accompany the 
pledge : Mahalinga Nadar v. Ganapalhi 
Subbien (1902), 27 Mad., 528, 529. 

4 Carter v. Wake (1877), 4 Ch. IX 
605, 600 ; Story, Bailments, § 345. 
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so, lie is liable for damages for wrongful conversion, 1 though the bailment 
is not avoided under s. 153 above. 2 

(3) The pawnee has two distinct rights,— 

(a) to sell the goods pledged, and 

(b) to sue the pawnor for the balance due to the pawnee, beyond 

the sale proceeds,— 3 unless there is a contract that the 
pawnor shall not be responsible beyond the value of the 
subject of pledge. 4 

In these two respects pledges and mortgages are similar. 

These two rights are distinct, and different articles of the Indian 
Limitation Act apply to them,—viz., art. 120 governs the sale of the 
property (sis years), and art. 57 the claim to proceed against the 
property, 5 (three years). 1 * ’ 

177. If a time is stipulated for the payment of the debt, 

, or performance of the promise, for which. 

Defaulting pawnor s i ^ 1 

right to redeem. pledge is made, and the pawnor makes 

default in payment of the debt or performance of the promise 
at the stipulated time, he may redeem the goods pledged at 
any subsequent time 8 before the actual sale of them , J but 
he must, in that case, pay, in addition, any expenses which 
have arisen from his default. 


1 Neck ram Dobay v. Bank of Bengal 
(1891), 19 Cali, 322 (p. c.); Johnson v. 
Strnr (1863), 15 C. B., (n. s.), 330. 

2 See Williams, J.'s dissenting judg¬ 
ment in Johnson v. Stour (1863), 15 

a B., (it. s.), 330, 338 -340. 

3 Jones v. Marshall (1889), 24 Q. B. 
D., 269. 

4 Mahalinga Nadar v. Ganapat&i 
Suhbien (1902), 27 Mad., 528, 529. 

5 Mahalinga Nadar v. Ganapathi 
Suhbien (1902), 27 Mad, 528 (r. b.); 
Nim Ghctnd Baboo v. Jagabundhu (1894), 
22 Cal., 21; and Madan Mohan Lai v. 

Kanhai Lai (1895), 17 All., 284 ; Saiyad 
AH Khan v. Debi Prasad (1901), 24 All., 

251 ; Ram Chandra v. Antaji [1886], 

Printed Judgments, Bombay H. Ct., 161; 


Dowlat Ram v. Jewannml (1881), 16 

P. R., 269 (No. 116). A different view 
was taken in VithalcanHe v. Kalekam 
(1887), 11 Mad., 152. 

® Y el lappa v. Desayoppa (1905), 30 
Bom., 218. 

7 As to rights of pawnor’s legal repre¬ 
sentative, sec comment. 

8 i.e^ within 30 years : seo comment. 

0 The reason is that the pawnee does 
not acquire any absolute property in the 
thing pledged (he has only a “ special 
property,” viz., the limited right, to sell ); 
ct. the remarks of Jessol, M. B., cited in 
the comment to s. 176, above ; and Story 
on Bailments, § 346. On “special pro¬ 
perty ” see Ghose on Mortgage (4th Ed.) 
I., 106. 
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COMMENT. 


Legal representatives of the pawner.— On the death of the 
pawnor his legal representatives have doubtless the right to redeem — 
though the contrary is held in an old English case. 1 * That case has been 
disapproved in America: cf. Story, Bailment, § 348. The Indian Con¬ 
tract Act makes no specific provision for the survival of contractual 
rights to the promisee’s representatives, except where there are several 
joint promisors or promisees (ss. 42—45, above). 


The period of limitation fixed by the Indian Limitation Act IX. 
of 1908, art. 145, for redeeming goods pledged, is as follows“ Suit 
against a depositary or pawnee to recover moveable property deposited 
or pawned . 30 years from tire date of the deposit or pawn.” 

English law.— In England the statute of limitations is held to 
be inapplicable to redeem the pledge during the pawnor’s life-time, 
where no time is stipula ted for redemption,— 3 though it was held by 
Lord Hardwieke that long delay had disentitled the pawnor from 
redemption. 3 


The decision was however given at a time when the law relating to 
the limitation of rights of action had not, in England, become sufficiently 
crystallised to consist of fixed rules, distinct from the elastic principles 
on which Courts enforced the maxim vujilantibus el non dormientibus 
jura subveniunt. In any case, the law laid down by the Legislature in 
statutes such as the Indian Limitation Acts must displace the indefinite 
rules of long delay disentitling any suitor. 


178. A 4 person who is in possession 5 of any goods, 
pledge by posses- or of any bill of lading, dock-warrant. 


documentary title warehouse-keeper’s certificate, wharfinger’* 
certificate, or warrant or order for delivery 


1 Ratcliffe v. Davis (1610), Yeiv., 
178. 

* Kemp v. Weslbrooke (1749), 1 Ves. 
Sen., 278. 

3 Lockwood v. Etver (.1742), 2 Atk. R., 
303. 

4 Section 178 is considered at great 

length by Beaman, J., in Handled v. Bank 
of Bombay (1900), 11 Born. L. R., 920, 
and by Scott, 0. J., .and Batchelor, J., 


in appeal (1.910), 12 Bom. L. R., 316, 
but the value of these decisions is 
somewhat impaired by the fact that the 
Privy Council (1912), 37 Bom., 122 
reversed the Appeal Court’s decision, 
restoring Beaman, J.’s, but held that 
it was unnecessary to express any 
opinion on the construction of s. 178. 

5 Possession—juridical possession is 
meant.-—See comment. 
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ot any other document 1 of title 2 to goods, may make a 
valid pledge 3 of sucli goods or documents : Provided that 
the pawnee acts in good faith, and under circumstances 4 
which are not such as to raise a reasonable presumption 
that the pawnor is acting improperly : 

Provided also that such goods or documents have not 
been obtained from their lawful owner, or from any person 
in lawful custody of them, by means of an offence 5 or fraud. 

COMMENT. 

Section 178 and the factors acts. —Section 178 takes the place 
of the Factors Acts (Act XIII. of 1840, and Act XX. of 1844), which are 
repealed by s. 1, above: see the items in the Schedule of Enactments 
Repealed, referring to the said Acts ; see also 6 Geo. IV, c. 94-, ss. 2 and 3. 

In a later paragraph of the present comment, “ the intention of the 
Factors’ Acts ” is explained. 

Sections 178 and 108 compared.— The rule contained in the 
present section follows from the wider terms of the first exception to* 
s. 108, above. The two provisions of the law differ, however, in the 
following respects:— 

(a) The second proviso to s. 178 takes the place of the words c ' by the 

consent of the owner,” which qualify the possession of the 
transferor in the first exception to s. 108. 

(b) The words “ notwithstanding any instructions of the owner to 

the contrary,” form part of the said exception, but not of the 
present section. 


1 See footnote to the word “ document” 
in s. 102, above. 

2 See the footnote to the word “ title ” 
in s. 102, above. 

3 There may bo a mortgage of 
movables without possession : Brisk 
Chandra v. Mungri Bewa (1904), 9 Cal. 
W. N., 14: Damodar v. Maram (1906), 
8 Bora. L. R., 344 ; Chuitwiun v. Mody 
(1874), 9 Punj. Rec., 223 (No. 70). 

4 See the circumstances considered in 
Cobind Chvnder Setn v. Ryan (1861), 9 
Moo. I A., 140; Cooke v. Eshdby (1887), 

12 App. Cas., 271; Colev. North- Western 
Mnh. (1#), L. R , 10 C. P., 354, 


374, 376, per Bramwell, B : e.g ., if he is 
an agent he must be one of a class of 
agents who ordinarily have the power 
of pledging or soiling the goods ,—** an 
agent such as the pledgee might well 
suppose bed power to pledge.” 

5 Cf. the Criminal Procedure Code, 
s. 517, as to the Court’s power t;o dispose 
of property regarding which offence 
have been committed : for English cases 
see Oppenheimer v. Frazer & Wyatt 
[1907], 2 K. B., 50 ; Whitethorn Bros. v. 
Davison [1911], 1 K. B., 463 (larceny 
by trick) Leicester v. Cherryman [1907], 
2 K. B., 101. 
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It follows from s. 178 (so if; has been held) that a pawnee in good 
faith from a person lawfully in possession is entitled to be paid the 
amount of the pledge. 1 

Sections 178 and 179 are mutually exclusive: possession under 
s. 179 is referable to a limited interest in the goods pledged; under s. 178 
possession is unconnected with, and independent of any interest therein, 
but is in a person invested with the symbol or indicia of property. 2 

The intention of the Factors Acts was explained by Blackburn 
I., 1 to be “the general principle of law, that, where the true owner has 
clothed any one with apparent authority to act. as his agent, he is bound 
to those who deal with the apparent agent on the assumption that he 
really is an agent, with that authority to the same extent as if the apparent 
authority was real.” “ The general rule of law is, that, where a person is 
deceived by another into believing he may safely deal with property, 
he bears the loss, unless he can shew that he was misled by the act of the 
true owner. The legislature seems to us to have wished to make the law 
that where a third person has entrusted goods or the documents of title 
to an agent who in the course of such agency sells or pledges the goods, 
he should be deemed by that act to have misled any one who bond fide 
deals with the agent, and makes a purchase from or an advance to him 
without notice that he is not authorized to sell or to procure the advance.” 
“ We do not think that it was wished to make the owner lose his property 
if he trusted the possession to a person who in some other capacity made 
sales, in case that person sold them.” 3 

On the English Factors Act, 1842 (5 & 6 Viet., c. 39) andss. 102 and 
178 of the present Act, see also the commeut to s. 102, above. 

Possession.—With reference to the possession that is connoted 
in the section, juridical possession, 4 is meant,—which is something more 


1 Shesappier v. Subratnania Chef liar 
(1916), 30 Mad. L. J., 587. Ifc is sub¬ 
mitted that the rule is somewhat too 
broadly stated above, unless it is read 
in. the light of the particular facts: the 
first proviso to s. 178 must be borne in 
mind. 

2 Per Subramania Ayar, J., in 
Naganadci y. Bappu (1903), 27 Mad., 424. 

3 Cole v. North Western Bank (1875), 

L. R., 10 0. P., 354, 364, 372 ; (delivering 
the judgment- of himself, Mellor 
and Lush, JJ., Cioasby, Pollock and 
Amphlett, BB., Bramwell, B., delivered 


a concurring but separate judgment it is 
more fully referred to, in a later 
paragraph of the present comment. 

4 Seager v. Hulema Kessa (1900), 24 
Bom., 458 (per Jenkins, C. J., Candy, J., 
concurring). Bhmtppier v, tiubra mania 
Cheitiar (1916), 40 Mad., 678 (reversing 
S. C. (1915), 38 Mad., 78.3): The 
possession of a commission agent 
employed to sell a jewel (though ho is 
not, authorized or otherwise entitled to 
pledge the jewel), is juridical possession ; 
and consequently if he pledges ifc to a bond 
fide pawnee, the latter is entitled to retain 
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than mere physical control, 1 or such custody as a servant has of his 
mistress’s property, 2 or a wife of her husband’s, 3 or a hire-purchaser 
of the vendor’s goods. 1 The possession must be unqualified, or at any 
rate, restricted in no other maimer than by the owner giving instructions 
to the person who has it. It is similar to that of a factor or agent, such 
possession as an owner has and as is mentioned in s. 108, first exception. 9 
Sections 178 and 1.79 being mutually exclusive, possession under s. 178 is 
unconnected with, and independent of, title, but under s. 178 the 
possessor is invested with the symbol or indicia of title. 4 

The trustee of a minor after the minor has attained majority, 5 and 
co-owners of property, 6 have been held to have such possession as is 
contemplated by the section. 

Stringent interpretation of s. 178 : first proviso.—The judicial 
restriction put upon the words of s, 178, by recognizing possession to be 
such possession as the section contemplates, only in those cases in which 
the possession is juridical, may be supported, so far as the words of s. 178 
themselves go, upon the first proviso thereto. A judgment of Lord 
Bramwell, which has already been referred to, may well be read as a com¬ 
ment upon it. Speaking with reference to the corresponding English 
enactment, he says that some limitation must be put upon the words, 
“ unless wo adopt a verbal, construction that leads to absurdities,” the 
limitations suggested by Lord Bramwell are that (a) the person who has 
possession has either in fact possession for the purpose of sale or pledge 
or (6) he occupies by usage such a relation, or has possession in such a 
character, that, in the usual course of business, it might be well supposed 
that he had the power to sell or pledge. He concludes: “ It seems to me, 
speaking generally, that the statute was meant to apply to those cases 
where one person has given an apparent authority to another and a third 
person has dealt with that other in the belief that the authority really 
existed.” 7 


possession imtil the amount duo to him on 
the pledge is paid by the rightful owner. 

1 Naganada v. Bappu (1903), 27 Mad., 
424, 225 (per Boddiim, J.); Abdul ilassan 
Khan v. Kanji Lai (1902), 37 Punj. Roc., 
129, (No. 34). 

2 Biddomoye v. Sitlaram (1878), 4 
Cal., 497. So in Gobind Ghmder Sein 
v. Ryan (1861), 9 Moo. I. A., 140, 159, 
the P. C. say, speaking of a banian, “ he 
was not strictly a factor, but more than 
a mere servant.” 


3 See footnote 4 on p. 522. 

4 Naganada v. Bappu (1903), 27 Mad., 
424, 426 per Subrahmani Ayar, J. 

5 Sunder Deo v. Bhagwan Das (1908), 
30 AIL, 165. 

6 Shadi Ram v. Mahtab Chand (1895) r 
30 Punj. Roc.. 1 ; but sees. 179, below. 
Would the co-owner have a limited 
interest under s. 179 ? Cf. Nyberg v. 
Handelaar [1892], 2 Q. B., 202. 

7 Cole v. North Western Ry. Co. (1875), 
L. R., 10 C. P., 354, 371, 372. 
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The Transfer of Property Act IV. of 1882, ss. 41 and 43 may be 
'Compared with the above. See also the comment to s. 102, above. 

Effect of fraud : power to sell or pledge before contract 
avoided. —With reference to the second proviso, and the condition 
that the goods or documents have not been obtained by fraud, two 
points arise : 

(1) ‘'the use of the term ‘fraud’ in juxtaposition to ‘offence,’ 

would seem to indicate that it is confined to the substantive 
wrong of deceit.” 1 

i 

(2) When goods or documents are obtained through a contract 

consent to which has been caused by fraud, the contract is 
voidable, not void : s. 19 above. 

Does the second proviso to s. 178 mean, that, in such a case, the 
person who has so obtained possession, is unable (even before the 
contract has been avoided by the owner of the goods) to make a valid 
pledge? If this is the effect of the proviso, then the powers of the 
fraudulent bailee to pledge goods is more restricted than his power to 
sell them : s. 108, third exception. 

Ck It seems difficult,” it has been remarked, “ to believe that this 
result was intended by the framers of the Act; and, moreover, it would 
involve a striking departure from the principles of the common law, 
which, if intended, we should expect to find more clearly expressed.” 1 
It may, however, be pointed out that a similar anomaly crept into in 
English law, where a factor lias been held to have no authority to pledge, 
though he has authority to sell. 2 

Pledge where 179 ' Whele a P erS0 » Podges goods in 

pawnor has only a, Avliich he has only a limited interest, 3 * * * * * the 

minted interest. J •« 9 

pledge is valid to the extent of that interest. 


1 Pollock and Mulla’s Contract Act, 
(3rd Ed.), p. 525. 

2 Martin v. Coles (1813k 1 M. & S., 

HO, see, in parti cular, per Lord Ellen - 

borough, C. J., who says : “Perhaps it 

would have been well, if it had been 

originally decided, that where it was 

equivocal whether a person was autho¬ 

rized to act as principal or factor, a 


pledge made by such a person, free from 
any circumstances of fraud, was valid. 
But it is idle now to speculate upon this 
subjoct, since a long series of cases has 
decided that a factor cannot pledge/* 
“ A factor has authority to sell, but not 
to pledge ” per Bayley, J., ib. 9 at p. 150. 

3 iSee comment for illustrations. 
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COMMENT. 

Sections 179 and 178.—Section 179 does not limit the scope of 
s. 178 ; and it does not take the case of a pledgor with an interest in the 
subject of the pledge, out of the operation of s. 178; nor does s. 170 
limit the authority to pledge to the extent of the interest in the goods. 
What s. 179 does , is to save a pledge to the extent of the pledgor’s own 
interest, “ notwithstanding the presence of invalidating conditions 
falling under one of the provisions [sic, for provisoes ?] to s. 178. In other 
words, whenever he has an interest, the person in possession of the 
goods or documents has unconditional authority to charge at least that 
int|fesji ’ 1 * 1 

Co-owner.—Does a co-owner have only a limited interest coming 
under s. 179, or would s. 178 apply to him ? In a Punjab case, s. 178 
was held to apply; 2 and a similar decision seems to have been given in 
England. 3 

Illustrations of limited interest.—The limited interest may 
consist of a life-interest: 4 or that interest which a pawnee has in the goods 
pledged—so that the pawnee may make a sub-pledge of the goods to a 
second pawnee. 5 Though there may be cases in which the pawnor has 
a special personal confidence in the pawnee, and, therefore, stipulates that 
the pledge shall be kept by him above. 6 

Extent of right acquired.—The pledge does not confer on the 
pawnee any rights bejmnd those possessed by the pawnor ; and this is so 
even if the pawnee has no notice that the pawnor had only a limited 
interest (contrast s. 178). So a pawn-broker has no lien on the plate 
after the death of a tenant for life who pawned it with him as against 
the remainderman although the pawnee had no notice of the settlement. 4 

It seems to have been argued in the case above referred to, 1 that if 
a person has a limited interest in the goods, the pawnee may, under 
certain circumstances, get less rights than if the pawnor has, without 
having any interest in the goods, possession only as agent or as otherwise 
contemplated in s. 178 ; but the Court explained the true scope of ss. 178 
and 179 as it lias been stated, above, in the paragraph headed “ sections 
179 and 178.” 

1 Lakhamsey Ludha Co. v. Lakhim 4 lloare v. Parker (1788), 2 T. R., 

chand (1916), 19 Bom. L. E., 3|5. " 376. 

2 Slutdi Barn v. Mahlab Chand (1893), 5 Donald v. Suckling (1866), L. It., 

30 Punj. Roc., 1. 1 Q- B., 685, 614 (per Blackburn, J.). 

3 Nyberg v. Mandelaar [1892], 2 Q. B., 6 lb .; Holliday v. Holgate (186S\ L. R r 

202. 3 Ex., 299. 
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Suits by Bailees or Bailors against Wrong-doers. 

180- If a third person wrongfully deprives the bailee 
of the use or possession of the goods bailed, 
bailee against or does them any injury, the bailee is en¬ 
titled to use such remedies 1 as the owner 
might have used in the .like case if no bailment had been 
made ; and either 2 the bailor or the bailee may bring a suit 
against a third person for such deprivation or injury. 3 

COMMENT. 

* 1 . 

Origin of bailee’s right. —At first the bailee seems to have 
been held answerable to the bailor because he was the only person who 
eould sue, 4 though it has been said by very authoritative writers: “ Per¬ 
haps we come nearest to historical truth if we say that between the two 
old rales there was no logical priority. The bailee had the action because 
he was liable, and was liable because he had the action. 5 ’ 3 

The bailee’s right of suit is independent of there being any liability 
or responsibility on liis part, as against the bailor: the bailee may sue 
although he himself would have a good defence were be sued by the bailor. 6 
“ The wrong-doer who is not defending under the title of the bailor, is 
quite unconcerned with what the rights are between the bailor and bailee, 
and must treat the possessor as the owner of the goods for all purposes 
quite irrespective of the rights and obligations between him and the 
bailor.” 7 

The suit may be brought either by the bailor or the bailee ; of 
course, not by both successively: there can be only, one suit. “ Where 
there is an injury or conversion by a stranger for which an action lies both 
by the pawnor and pawnee, a recovery by either of them wall oust the 
other of his right to recover; for there cannot be a double satisfaction. 


1 See comment to s. 181, below, and 
Story, Bailment, § 352, which show that 
the bailee is entitled to recover not only 
the value of the chattel bailed for which 
he is responsible to the bailor but also 
damages for the deprivation he himself 
suffered. 

2 Of course, both cannot sue succes¬ 

sively : see comment. 

8 On the independent right of the 


bailee, see comment. 

4 Holme’s Common Law, 167 cited 
WinkfieM [1902], F. 42, 58. 

5 Pollock and Maitland’s History of 
English Law, IX, 170 cited ib. 

c The Wink field [1902], P. 42; over¬ 
ruling Claudge v. South Staffordshire 
Tramways Co. [1892], 1 Q. B.» 422. 

’ The Winkfield [1902], P., 42, 54, 55. 
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And if the pledgee Has recovered damages against a stranger only to the 
extent of his own lien, it may further deserve consideration, whether, 
upon suitable proofs, the owner may not also be entitled to recover the 
surplus.” 1 See also the comment to s. 181, below. 

181. Whatever is obtained by way of relief or eom- 
Apportionmont of pensation in any such suit 2 shall, as 
t?on f obt3 ea ty between the bailor and the bailee, be dealt 
such suit. with according to their respective interests. 

COMMENT. 

“ As -between the bailor and bailee,” said Collins, M. R. “ the real 
interests of each must be enquired into, and, as the bailee has to account 
for the thing bailed, so he must account for that which has become its 
equivalent, and now represents it. What he has received above his own 
interest, he has received to the use of the bailor. The wrong-doer having 
once paid full damages to the bailee, has an answer to any action by the 
bailor.” 3 


1 Story, Bailment, § 352. s. 180, above. 

2 I.e., such a suit as is referred to in 3 The Wink-field [1902], P., 42, 00, 61. 






CHAPTER X. 

Agency (ss. 182—238). 

INTRODUCTORY NOTE. 

This Chapter is divided under the following seven heads: 

(1) Appointment and authority of agents : ss. 182 189. 

(2) Sub-agents : ss. .190—*195. 

(3) Ratification': ss. 196—200. 

(4) Revocation of authority : ss. 201—211). 

(5) Agent’s duty to principal: ss. 211—221. 

(6) Principal’s duty to agent: ss. 222—225. 

(7) Effect of agency on contract with third person : ss. 226—238. 

The scheme in accordance with which the Chapter is arranged 
seems to be as follows : The inception of the contract Is explained 
under head (1); connected with this are two classes of matter : the first 
a common incident of agency : the employment of sub-agents; and 
secondly, the head numbered (3), above, ’contains rules relating to a 
transaction similar to employing an agent (ratification). Then, the 
preliminaries about, the formation of the contract of agency and the 
two allied matters having been dealt with,—its termination is consi¬ 
dered under the 4th head. The 5th, 6th, and 7th heads deal with the 
legal positions of the agent, the principal, and the third parties under 
a contract of agency. 

This arrangement seems, however, to be capable of improvement. 
Several sections under the last head, are closely connected with the 
definition and the legal effects of agency. The 4th head ought, it 
would seem, logically, to follow the 5th, 6th, and 7th ; and, though the 
7th head seems, at first, a fitting sequal to the 5th and 6th heads, and 
appears to divide the subject under considerations affecting the legal 
position of (1) the agent, (2) the principal, (3) and the third parties,— 





AGENCY. 


529 


yet, in reality, this is an overlapping classification. The legal positions 
of the principal and the agent, in many important particulars, have 
relation not only to each other, but to third persons : the very object 
of agency being to effect dealings with third persons. 

The following division of the subject as dealt with in the Chapter, 
is, therefore, suggested :— 

I.—Preliminary: definition and formation of contract of agency. 

II.—Legal effects of the contract: legal position of,— 

A, —Agent. 

B. —Principal. 

III. —Termination of the contract. 

IV. —-Sub-agents. 

V.—Agents acting beyond their authority: persons not being 
agents professing to act as such. 

In the classification proposed above, the first three heads deal 
with the relation created by agency (1) in its inception, (2) while it 
is in effect, and (3) its cessation. The 4th head deals with one specified 
kind of agent, the agent of an agent; the 5th with acts that have the 
appearance of being done by agents, though not really so done. 

I.—Preliminary : definition and formation of contract of 

AGENCY. 

A. —Definition : an agent is a person employed to do any act foe 
another (the principal) or to represent the principal in dealings 
with third persons : s. 182. 

[The acts of a person not originally employed as an agent, may 
have the same effects as the acts of an agent: 

(1) if the acts are ratified (ss. 19G~~200); 

(2) if third persous have been induced to believe that such 

acts were authorised (s. 237). 

Both these matters are dealt with under head V. below.] 

B. —Competency to be— ' 

(1) principal: majority and soundness of mind: s. 183. 

(2) agent:— 

(a) any person is competent to be agent, but, 

T, ICA 
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(b) the agent if not major and sane, is not responsible to 
principal: s. 184. 

€.—Nature and form of contract— 

(1) no consideration is necessary : s. 185. 

(2) it may be express or implied from circumstances including 

things spoken or written in the ordinary course of 
dealing: ss. 186, 187, see also s. 237. 

II.—Legal effects of agency. 

A.—Legal Position of Agent, 

(!) Agent’s authority 

(a) Generally,—to represent the principal in dealings, and to 

do acts for him (e.g., to enter into contracts and obliga¬ 
tions) so as to bind the principal: ss.182, 226; but he 
cannot legally enforce contracts nor is lie bound by 
them except in the three cases mentioned in s. 230. 

(b) In determining his authority in particular instances,— 

(i) to do an act = to do every lawful thing necessary 

in order to do the act: s. 188. 

(ii) to carry on a business *> to do every lawful thing,— 
(i) necessary for the purpose, or 

(ii) usually done in course of conducting such business : 

s. 188. 

(iii) in an emergency, he has authority to do all reasonable 

acts for protecting principal from loss: s. 189. 

(jv) notice to, or information of, agent in course of business 
*= notice to, or information of, principal: s. 229, 

(v) misrepresentations and frauds by agents acting in the 
course of their business for their principals in regard 
to agreements = misrepresentations and frauds of 
principals : s. 238. 

(e) If he acts without disclosing that he is agent, (s. 231; see 
also s. 232),— 

(i) his principal may require the performance of the contract, 
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(ii) ' Lis principal may disclose himself before the contract 

is completed,—on which being done,— 

(iii) the third party may refuse to fulfil the contract, if he 

can show that, if he had known who was the principal, 
or if he had known that the agent was not a principal, 
he would not have entered into the contract. 

,(2) Agent’s rights: he may retain,— 

(a) out of sums received on account of the business of the 

agency, moneys due to himself for advances or expenses 
or remuneration : s. 217 ; 

(b) goods, papers, property of principal until commission, dis¬ 

bursements and services paid or accounted for : s. 221. 

>(3) Agent’s duties— 

(a) to conduct business of principal according to principal’s 

directions, or, hi absence of directions, according to 
custom : s. 211; 

(b) as to skill and diligence,— 

(i) skill required in him: as much as is generally possessed 

by persons engaged in similar business, unless the 
principal has notice of his want of skill: s. 212. 

(ii) reasonable diligence required,—which includes the use of 

such skill as he possesses : s. 212. 

•(c) he must render accounts on demand: s. 213. 

(d) in cases of difficulty, he must communicate with principal 
to obtain his instruction : s. 214. 

•(e) he must not deal on his own aeeount in the business of the 
agency, without the knowledge and consent of the 
principal: s. 215. 

■(f) he must pay to the principal all sums received on his account, 
after deducting advances, expenses, and remuneration 
due to himself: ss. 217, 218. 

•(g) where he is authorised to name another person to act for 
the principal,—he must exercise discretion of ordinarily 
prudent man in his own case : ss. 194, 195, 


532 THE INDIAN CONTRACT ACT. [ Ch * X. 

(4) Liabilities of agent on breach of duty, or otherwise— 

(a) if he acts against directions of principal, or custom: 

s. 211,— 

(i) he must make good the loss, or 

ii) he must account to principal for the profits; 

(b) if he neglects to use due skill and diligence,—he must 

compensate in respect of direct (not indirect or remote) 
consequences of his own neglect, want of skill or mis¬ 
conduct : ss. 212, 213, 214; and will be deprived of his 
remuneration in respect of part of business misconducted : 
s. 220. 

(c) if he deals on his own account in the business, without 

consent given by principal with knowledge of circum¬ 
stances, the principal may repudiate the transaction, if— 

i) material facts were dishonestly concealed, or 

(ii) dealings of agent were disadvantageous to principal : 

s. 215. 

(d) if in naming a person to act for the principal he doss not 

use ordinary diligence semble he is responsible to the 
principal for the act of the named person : s. 195. 

(e) In some cases (ss. 230—232) he may be personally liable 

to third parties, unless that person induced the belief 
that the principal alone will be liable: ss. 233, 234. 

B.—Legal Position of Principal. 

His rights and liabilities appear from those of the agent; but 
the following should be noted in addition,— 

(1) Principal’s rights 

(a) contracts entered into on behalf of the principal may be 

personally enforced by him, but not by the agent except 
in the three cases mentioned in s. 230, or unless so 
agreed. 

(b) the principal may require performance of contract entered 

into by the agent with a person who neither knows 
nor suspects that he is an agent: s. 231,—but subject 
to the rights and obligations subsisting between the agent 
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and the third party: s. 232, see clause (e) (i) (in), 
below. 

'2) Priucipars liabilities,— 

(а) he must indemnify the agent against all lawful authorised 
acts though they may have caused injury to third persons, 
unless the acts are criminal: ss. 222, 223, 224. 

(б) he must compensate agent for injuries caused by principal s 
neglect or want of skill: s. 225. 

'(c) he is subject to be held liable in cases in which, and to the 
extent to which, his agent is liable to third persons, 
unless that person has induced the belief that the 
agent alone will be liable • ss. 231, 233, 234. 

■(d) he must compensate agent for loss if he revokes agency 
within period for which the agency was to continue, or 
without reasonable notice : ss. 205, 206. 

(e) In relation to third persons,— 

(i) with whom the agent may have contracted without 
disclosing that he is agent,— 

(i) the principal is bound to perform the contract: 
s. 231; 

(it) if the principal discloses himself before completion 
of the contract, the third person may repudiate the 
contract: s. 231; 

(Hi) the principal can require performance of the contract 
only subject to rights and obligations subsisting 
between the agent and the third party : s. 232. 

(ii) with whom the agent has made an agreement by fraud 
or misrepresentation acting in the course of his 
business for his principal,—the agreement is a contract 
voidable at the option of the party whose consent 
was so caused: ss. 238, 19. 

<iii) in regard to whom the agent has without authority, done 
acts or incurred obligations, on behalf of his principal, 
but who have been induced by the principal to believe 
that they were with authority—the principal is bound 
by such acts or obligations : s. 237. 
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III. —Termination op agency. 

A.—Agency is terminated by : 

(1) revocation by principal: s. 201; see paragraphs B and (I 
below; 

(2) renunciation by agent: s. 201; see paragraph B, below; 

(3) completion of business ; 

(4) death or insanity of either party : s. 201 ; see paragraph D 

below ; 

(5) insolvency of principal: s. 201; 

(0J a sub-agency is terminated on agency terminating : g. 210; 
(7) as to the effect of war, see comment to s. 201, below/J 

B. —Form of terminating agency under headings (1) and (2), 

above: revocation or renunciation may be expressed or implied - 
s. 207. , 

C. —With reference to revocation by principal: he may do so 1 
at any time, subject to' the following limitations : s. 203,— 

(1) where the agent has himself an interest in the property the 

subject-matter of the agency, the agency cannot be 
terminated to the prejudice of such interest: s. 202. 

(2) where authority has been partly exercised,—agency cannot be 

revoked as to acts and obligations arising from acts already 
done in the agency : s. 204. 

(3) where agency is for definite period,—principal must compen¬ 

sate agent for loss from previous revocation : s. 205. 

D— In case the agency is terminated in the 4th mode mentioned 
above—death or insanity of the principal,—the agent is bound to take 
reasonable steps to protect and preserve interests of representatives 
of the deceased principal. 

IV.— Sub-agents. 

A .—Definition : a sub-agent is a person employed by and acting 
under the control of the original agent. A sub-agent is to be distin¬ 
guished from a person named by the agent to act for the principal: for 
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the latter’s acts the agent is not responsible: ss. 194, 195; for the 
sub-agents acts the agent is responsible : s. 192. 

B. — Pr&priety of employing sub-agent: s. 190,—• 

an agent cannot lawfully employ another to perform acts which 
he has expressly or impliedly undertaken to perform 
personally, unless,— 

(a) by the ordinary custom of trade, a sub-agent may be 

employed, or — 

(b) from the nature of the agency a sub-agent must be 

employed. 

C. —Legal effects of employing sub-agent: sub-agent 9 s authority and 
responsibility. 

(1) If he is properly employed (s. 192),—■ 

* 

(a) as between the principal and third parties,—the principal 

is bound by and responsible to third parties for the sub¬ 
agent’s acts as if he were an agent originally appointed 
by the principal. 

(b) as between principal and agent,— 

the agent is responsible to the principal for the acts of the 
sub-agent. 

(c) as between sub-agent and a principal,— 

the sub-agent is responsible to the agent but not to the 
principal, except in case of fraud or wilful wrong, 

(2) Where the sub-agent is appointed without the agent having 
authority to appoint him: s. 193,— 

(a) the agent’s position : he stands towards the alleged sub¬ 
agent in the relation of principal to agent and is 
responsible both to the principal and third persons. 

(ft) the principal’s position : he is not represented by or res¬ 
ponsible for the act of the alleged sub-agent. 

( c ) the alleged sub-agent’s position : he is responsible to the 
agent not to the principal. 

D. Termination of sub-agent’s authority : see heading A under 
“ termination of agency ” above : ss. 201, 210. 


536 


THE INDIAN CONTRACT ACT. 


[Ch. X. 


V. —Professed agent without real authority. 

A. —Where acts are done by one person professing to be the agent 
of another (and with the intention of binding him) but without that 
other’s knowledge or authority,—» 

(1) the alleged principal has (subject to clauses ( a ) and ( b) below) 

the option of ratifying the said acts, expressly or impliedly : 
s. 197, see also s. 237; but — 

(а) no valid ratification can be made by a person whose know¬ 

ledge of the facts is materially defective: s. 198, and ;— 

(б) where the act done is such that if done with authority 

(i) it would have subjected a third person to damages, or 

(ii) terminated any right or interest of a third person, it 

cannot, by ratification, be made to have such effect: 
s. 200. 

(2) if the alleged principal ratifies the acts,— * 

(a) the same effects follow as if they had been performed 

with authority : s. 196. 

(b) a person ratifying any unauthorized act done or his behalf, 

ratifies the whole of the transaction of which such act 
formed part: s. 199. 

B. —Where an agent does more than he is authorized to do,— 

(1) where the part of what he does, which is within his authority, 

can be separated from the part which is beyond his author 
rity, so much only of what he does as is within his autho¬ 
rity, is binding as between him and his principal: s. 227. 

(2) if the said parts cannot be so separated, the principal is not 

bound to recognize the transaction : s. 228 (and if he 
repudiates, the agent is responsible to third persons : 
s, 235). 

C. —'Where a contract is entered into by a person apparently 
in the character of agent, but, in reality, on his own account, he is 
not entitled to require performance of it: s. 236. 

[See also II A (1) (c), above, as to agent not disclosing that he 
is agent: s. 231; and as to apparent ratification by a person other 
than one on whose behalf the contract has been made, see the 
footnotes to s. 196, below.] 
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Appointment and Authority of Agents. 

An “agent” is a person employed 1 to do any 
act 2 for another 3 or to represent another 
« princfpai'’ defined. 5 n dealings with third persons . 3 The person 
for whom such act is clone, or who is so 
represented, is called the “ principal” 


COMMENT. 

Agents, trustees. —“ Agents/’ said Lord Justice Turner, “ are 
in a sense trustees for their principals.” 4 

Agent for both principals. —The same agent may act on behalf 
of both the third persons in their dealings with each other. 5 A case 
■common in Bombay is that of house-agents for letting and hiring, or buying 
and selling, who act generally both for the landlord and the tenant, or the 
purchaser and seller of the house. 

Sometimes difficult questions arise as to whether a certain person 
is the agent of one of the parties or the other party : especially in regard 
to shipping cases. 6 

Agency “ running with * goods, or annexing itaelf to sub¬ 
sequent dealers.— The rules relating to covenants running with the 
land are well known. The inapplicability, or at most very limited appli¬ 
cability of those rules to goods, has been mentioned in the comment to 
s. 171, above. It will be observed that in the case mentioned in the next 


1 “The extent and nature of the 
powers vested in an agent are not so 
much matters of law as of fact,” jwr 
Macpherson, J., in Ram Bah Lai v. 
Kishori Mohan (1809), 3 Beng. L. R. 
(A. c. J.), 273. 

2 Le.y employed to do any lawful act: 
a person employed to do an unlawful 
act, is not in* the same legal position as 
an agent, either as to his rights or his 
duties: cf. Story on Agency, § 222. 
Similarly, if the agent is employed to 
enter into transactions, which, though 
not unlawful, are yet unenforceable 
( e.g ., W A (VERS) r Cohan v. Kittel (1889), 
22 Q. B. D., 680. Cf. s. 188, below, and 
see the paragraph numbered (29) and I., 
respectively, in the comments to ss. 182 


and 196, below : the former deals with 

agents for making wagers, and the 
latter with ratifying criminal acts. 

3 The same agent may act for both 
parties. See the comment to s. 184, 
below ; Rhodes v. Maules [189.3], 1 Ch. 
230, 249, cdtod in paragraph (15) of the 
comment to s. 182. 

* Walsham v. Staunton (1863), 12 

W. R., 63; Oibson v. Winter (1833), 5 
B. & Ad., 96, 102 ; cf. s. 190, below. 

5 Rhodes v Monies [mo], l Ch., 236, 
249; see also paragraph (15) of the 
present comment, and the comment to 
s. 189, below. 

6 See, e.g., Bombay and Africa Steam 
Navigation Co . v. Haji Azam (1916), 41 
Born., 119. 
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following paragraph the manufacturers unsuccessfully sought to make 
the agency, so to say, run with the goods, or to annex terms of agency 
as between themselves or their agents and subsequent dealers with their 
agents. 

In Taddy & Co . v. Sterious & Co} an attempt was made by the 
manufacturers to introduce a term of agency between their wholesale 
agents and purchasers from those wholesale agents. It was held, 
however, that the contract between the wholesale agents and their 
purchasers was independent of the contract between the manufacturers 
and the wholesale agents ; and that the one contract could not alter the 
relations established by the other contract. 

Agents in particular cases. -Some of the more important classes 
of agents are mentioned below, and their ordinary functions and usual 
authority indicated :~ 

The provisions. of the three clauses of s. 230, below, introduce in a 
sense a special species of agency : see footnotes and comments to s. 230, 
below. See also the Negotiable Instruments Act XXVI of 1881 r 
ss. 27, 28, 1 2 referring to the authority to accept or indorse bills of exchange,, 
and the Bills of Exchange Act 1882 (45 & 46 Viet., c. 61), ss, 23, 
24, 25. 

In addition, the following special agents may be mentioned :— 

(1), Brokers and factors : “There are two extensive classes of 
mercantile agents, viz., factors who are entrusted with the possession 
as well as the disposal of property, and brokers who are employed to 
contract about it without being put in possession. *' 8 :— 

(a) An agent for the sale of goods, if not entrusted with possession or 
instruments of title, is called a broker . 3 4 * * * “ The authority of 


1 [1904] 1 Ch., 354. 

2 “ 27. Every person capable of 
binding himself or of being bound, as 
mentioned in s. 26, may so bind himself 

or be bound by a duly authorized agent 
acting in his name. 

4 ‘ A general authority to transact 

business; and to receive and discharge 

debts does not confer upon an agent 
the power of accepting or indorsing 
bills of exchange, so as to bind his prin¬ 
cipal, 

“ An authority to draw bills of ex¬ 

change does not of itself import an 


authority to indorse. 

“ 28. An agent, who signs his name to* 
a promissory note, bill of exchange, oi 
cheque, without indicating thereon that 
he signs as agent, or that he does not 
intend thereby to incur personal res¬ 
ponsibility, is liable personally on the* 
instrument, except to those who induced 
him to sign upon the belief that the 
principal only would be held liable.’* 

2 Smith’s Mercantile Law, Oth Ed., 
p, 108 ; adopted by Chitty, J. f in Stevens 
v. Biller (1883), 25 Ch. D., 31. 34 ; tv 
jxtrtt Dixon, re Henley (1876), 4 Ch. D., 
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the broker varies in different trades, and different markets. 
Proof of such usages is common and notorious.’* 1 If the 
principal has not been disclosed, the broker may receive 
payment from the purchaser, and give a good discharge to 
him. 2 In a case where the broker had received payment in 
advance, it was ordered to be left to the jury whether accord¬ 
ing to custom it was a good payment. 3 The broker ought not 
to part with goods without receiving payment. 4 He has 
no authority to delegate his' office, 5 nor to rescind a contract 
once made. 6 But he may refer to arbitration. 7 A broker 
for sale is functus officio when' the sale is completed, and he 
cannot alter the terms of the contract, except with the author¬ 
ity of the principal. 8 “ A broker,” said Blackburn, J., 
speaking of the practice in England in 1872, “ always professes 
to make a contract between two principals, and, though in 
recent times the strictness of the rules has, to some extent, 
been relaxed, in 1807 a London broker was. bound by his 
bond (the form of which will be found in Holt, N. P., at 
p. 431n) to make known to the person with whom the 
agreement is made, the name of his principal, if required, 
and not to deal on his own account.” 9 The duties of 
a brokeT were considered by Stanley, J., in Morrison v. 
Verscholgle. 10 


133 (per Brett, J.). Seo also In r$ 
Bombay Saw Mills (1889), 13 Bom., 319, 
320; Shushil Chandar Das v. Gauri 
Shankar (1916), 39 All., 81. See the 
footnote to the word * factor * in the next 
following paragraph marked (6). Ail 
agent who is entrusted with the possession 
of goods for sale, does not lose his 
character as factor (nor his lien under 
s. 171) by roason of his acting under 
special instructions from his principal 
as to the price, and as to the sale being 
in t he principal's name : Stevens v. Billie 
(1883), 25 Oh. D„ 31. 

1 Cropper v. Cook (1868) L. R., 3 
0. P., 194, 201 {per Montague Smith, J.)- 

3 Campbell v. Hasset (1816), 1 Stark, 
223 ; Blackburn v. Scholes (1810), 2 
Camp., 341, 343; Linck Moeller v. 

Jameson (1885), 2 T. L. R., 206. 

3 Caltemll v. B indie (1867), L R., 
2 C. P, 368. Compare s. 188, below. 


4 Brown v. Boorman (1844), 11 Cl. & 
Fin., I (House of Lords). 

5 Cockran v. Irlam (1813), 2 M. & S., 
30 (n); Henderson v. Barnwell (1827), 
1 Y. <fc J., 387. Compare s. 190 below*, 
and see the Introductory Note to the 
present chapter under heading “ IV.— 
Sub-agents.” 

r> Xenos v. Wickham (1866), L. R., 2 
Eng. fr Ir. App., 296. 

7 Goodson v. Brooke (1815), 4 Camp., 
163. 

3 Blackburn v. Scholes (1810), 2 

Camp., 341, 343, Compare s. 201, below. 

9 Armstrong v. Stokes (1872), L. R. f 
7 Q. B-, 598. 

10 (1901). 6 Cal. W. N., 429, 440; see 
Fowler v. Collins (1872), L. R., 7 Q. B., 
616, 623; Story, §§ 28, 30; Laljee 
Mahomed v. Dadabhai Jibdnji Guzdar 
(1916), 20 Cal. W. N., 335. 
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(6) An agent for the sale of goods, if he is entrusted with possession 
of the goods is called a factor : 1 (i) a factor usually sells in 
his own name, without disclosing that of his principal; 2 
(ii) he may sell on credit; 3 (iii) he has authority to sell at 
such times and for such prices, as he may, in the exercise 
of his discretion, think best for his own employer; but, if he 
receives goods subject to any special instructions, he is bound 
to obey them ; 4 (iv) he may receive payment from a purchaser 
and give a valid discharge. 6 (v) It has been said that he has 
also power to warrant: sed quaere . 6 (vi) But, a factor has 
no authority to transfer the goods by way of barter as 
distinguished from a sale. 7 (vii) His authority to pledge is 
probably governed by s. 178, above. 8 (viii) The factor has no 
authority to delegate his powers to another. 9 (ix) Among 
his most important duties are to give the principal the free 
and unbiassed use of his discretion, and judgment; to keep 
and render just and true accounts ; and to keep the property 
of his principal unmixed with his own or that of other 
persons. 10 

(2) A del credere agent 11 is an agent who receives a special 
•commission called a “ commission del credere ” as a price or premium 


380, 390. 

5 Drinl'waier v. Goodwill (1775), 1 
Cowp., 251, 255 (per Lord Mansfield). 

6 The statement is made in Halsbury, 
Laws of England, I, 167; but of the 
two cases cited in the footnote, Dingle 
v. Hare (1859), 7 C. B. (x. s.), 145, does 
not seem to refer to factors ; and, as far 
as it goes, seems to be opposed to the 
proposition that the factor has, as factor, 
authority to warrant; and Bay ley, J.V 
dictum in Pickering v. Busk (1812), 15 
East., 38, 48 seems to be too restricted 
for general application. 

7 Geirreiro v. Peile (1820), 2 B. & 
Aid., 616. 

8 As to English cases see Martin v. 
Coles (1813), 1 M. & &, 140. 

9 Cochran v. Irlam (1813), 2 M. & S., 
30 n. 

10 Clarke v. Tipping (1846), 9 Beav., 
289, 292. 

11 Morris v. Cleashy (1816), 4 M. Sc W, 
566, 574; Grove v. Dubois (1786), 1 


1 See the footnote to the word 
“factor” in s. 171, above. See also 
Baring v. Corrie (1818), 2 Bam. & Aid., 
137, 143, 147, 148 : a factor is a person 
to whom goods are consigned for sale 
by a merchant residing abroad, or at 
a distance from the place of sale, and 
he usually sells in Ins own name, without 
disclosing that of his principal. But the 
broker is in a different situation; he is 
not trusted with the possession of goods, 
and he ought not to sell in his own 
name. Stevens v. Biller (1883), 25 

Ch. I)., SI, 37 ; ex parte Dixon , re Henley 
(1876), 4 Ch. 1)., 133, 137. 

2 Baring y. Corrie (1818), 2 B. & 
Aid., 137, 143 (per Abbott, C. J.); ex 
parte Dixon , re HmUy (1876), 4 Ch. IX, 
133, 137. 

3 Haughkm v. Mathews (1803), 3 
Bos. & P., 485, 489, citing Scott v. 
Surrmn (1742), Wilke, C. J.’s decisions 
•reported by Dumford, p. 400, at p. 406. 

4 Smart y. Sander (1846), 3 C. B., 
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paid by the principal fora guarantee 1 by the agent, that the third 
person, with whom the agent enters into contracts for his principal, will 
duly perform his contract. 2 Hia liability in regard to the guarantee 1 
must be distinguished from his liability as an agent. 

The positions of pakka and kachcha adaiias axe distinguished fronv 
that of del credere agents in the sub-division numbered (9) in the present 
comment. 

The position of a del credere agent is often not easy to distinguish 
from that of purchaser. See the reference to a judgment of Mellisb, L. J., 
in the paragraph headed “ decision of the question whether the contract 
is one of agency ”. 2 

(3) An insurance broker 3 has no implied authority to pay to the 
assured, losses, either total or partial, for the under-writer (insurance 
office) who employs him. 4 The taking of a bill of exchange at three 
months in payment of the account, is not within an insurance broker’s 
authority. 5 

(4) Commission Agent. —As to the duties of a commission agent 
see per Blackburn, J., in Ireland v. Livingstone . 6 

(5) An auctioneer is one who sells goods or other property by 7 
bids, and usually to the highest bidder by public competition. 8 His 
authority is to sell in the manner usually adopted by auctioneers* 
He has no authority to sell by private contract; 9 nor to rescind a sale ; lt>J 
nor to warrant the goods sold ; 11 nor to deliver goods without taking 


Term Rep., 112; Ex parte White , re 
Nevttl, (1870), L R., (J Ch. App., 397, 
403 (per Hellish, L. J.). This case is 
more fully referred to later in the 
comment to the present section. 

1 So© h, 126, above, for definition of 
guarantee and s. 128 as to the nature of 
the guarantor’s liability. 

2 Ex parte White, re NeviU (1870), 
L. R., 6 Ch., App., 397, 402, 403. 

3 Referred to .in s. 171, above, as a 
policy broker. 

4 Bell v. Auldjo (1784), 4 Doug., 
48. Sec also Great Western insurance 
Co . v. Cunliffe (1874), 9 Ch, App., 525, 
536. 

5 Him Bros . v. The Steamship Insur¬ 
ance (1895), .72 L. T., 79. See also 
Sweeting v. Pearce (1859), 7 C. B. (n. s.), 


449; Bartlett v. Pen Hand (1830), 10 

B. & C., 760 (set off); Scott v Irving 
(1830), 1 I>. & Ad., 605 (set off). 

* (1872), L. R., 5 Eng. & Jr. Rep., 
398, 407. 

7 HaJsbury, Laws of England, I, 
500. 

8 Collen v. Gardner (1856), 21 Bear., 
540, 542, 543. 

8 See the decision given as illustration 
No. (16), in the comment to s. 188, 
below. 

10 Nelson v. Aldridge (1818), 2 Stark, 
435 : “it was the duty of the auctioneer 
to sell, not to rescind : to do, not to 
undo : ” per Best, J. 

11 Payne v. Leconfield (1882), 51 L. J.. 
(Q. b.), 642 ; though the auctioneer may 
be liable. 
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•their full price ; 1 nor to sell under the reserve price fixed by the owner. 2 
He may sell his own property as principal, and need not disclose the fact 
that he is the real owner. 3 But when selling a? agent, he is, until the 
goods are knocked down, 4 * the agent of the vendor alone, after which he 
may be agent for both parties. His authority as agent may be revoked. 4 
He becomes the agent of the buyer only when there is a contract of sale 
by the acceptance of the bidding, which is usually declared when the 
hammer is knocked down. 4 By bidding, the buyer gives the auctioneer 
authority to write down his name as the purchaser, and the contract 
so written, is therefore binding on the highest bidder, 6 and also on the 
person for whom the highest bidder is bidding; e this dual authority 
lasts only during the auction ; 1 and the authority on behalf of the bidder 
may be subject to conditions, as where the bidder had prrvatelv agreed 
with the seller that the price of goods auctioned should be set against 
the debt owing from the seller to the bidder; in such a case the auctioneer 
has no authority to make the bidder subject to the conditions of the 
auction-sale, in contravention to the private agreement between the 
seller and bidder. 8 And as a rule the auctioneer’s clerk has no such autho¬ 
rity to sign the contract on behalf of the bidder. 9 His authority terminates 
as soon as he sells, and he has no authority to deal with the terms on 
which a title is to be made. 10 He may sue for the price of the goods sold 
by him as he has a lien on the price for his commission, etc. 11 Conversely, 
he is liable to repay money which he has received from the bidder ; though 


1 Brown y. Staton (1810), 2 Chi tty, 8 Em&trSam v. Beelis (1809), 2 Taunt., 
.‘(53. See also the decision given as 38, 48; White v. Proctor (1811). 4 
illustration No. (4) in the comment to Taunt., 209 ; Sims v. Landray [1894], 2 
h, 188, below; and also Fairar v. Lacy Ch. 318. 

(1885), 31 Ch. I)., 41, where the « White v Proctor (1811), 4 Taunt, 

auctioneer was not held liable though 209. 

betook a cheque which was dishonoured, 7 Mews v. Carr (1850), 1 H. & N., 
on the ground that it is usual to 484. 

recover payment by cheque. * Bartlett v. Parnell (183(5), 4 A. & E, 

2 McManus v. Fortescue [1907], 2 792. 

K. B., 1, overruling Rainbow v. Hawkins 9 Bell v. Balk [1897], 1 Ch., (563; 
[1904], 2 K. B.. 322,—-unless the orders Peirce v. Corf (1874), L. R, 9 Q. JJ„ 
are to sell subject to a secret reserve, 210. 214. 

in which case there would be a fraud; w Selou v. Slade (1802), 7 Ves. Jim., 
Bexwe.ll v. Christie (1776), 1 Cowp., 395. 265, 270. See comment to a. 188, para- 
See also Warlowv. Harrison { 1858), 1 E. graph numbered (18), as to limitation; 
& E., 295. sec Baboo Bam. v. Bam Dayal (1890), 12 

3 Flint v. Woodm (1852), 9 Hare, All., 541. 

bl8, 022. u Williams v. Mellington (1788), 1 

* Warlow v. Harrison (1858), 1 E. & H. Bh, 81. 

S., 290, 307. 
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he may have paid it over to the principal; 1 in this regard his position 
is different from that of an ordinary agent of the seller alone. 2 

An auctioneer, however, is, it seems, " neither | servant nor agent of 
the owner of the goods, he auctions in the sense required by the doctrine 
respondeat superior. He is a skilled professional man who undertakes 
a piece of work as an independent contractor ; and his contract is cmuhtetio 
in opemndi like that of a carrier or a dentist, not a contract of service or 
agency such as is necessary to make his principal liable for his torts;’ y 
So where an auctioneer had "been instructed to sell a mare, which kicked 
the plaintiff while she was in the charge of the auctioneered was made to 
run up and down the yard to show off its paces, the owner of the mare 
was held not to be liable for damages caused by the alleged negligence 
of the auctioneer or his servants. 3 

See also the comment to s. 123, above, where some important points 
relating to auctioneers are mentioned. 

(6) Joint principals and joint agents.-—The act does not seem 
to provide for the cases where several principals jointly appoint one 
agent/or where one principal gives the agency to several persons jointly. 
See footnote to the word “ agent ” in s. 188, below. 

A proprietor appointed by the other co-proprietors of an estate as 
.a common manager thereof, for the purposes of realizing its profits, 
and appropriating them to their joint debts, is an agent of the other 
proprietors, and of the legal representatives of a proprietor since 
deceased. 4 

(7) A banian is an agent for sales, collecting funds, or other 
transactions in the market; he is generally a del credere agent, but has no 
general lien. 6 

(8) Pakka adatia.—In Bombay, a pakka adalia is notin the proper 
sense an agent, or even a del credere agent, 6 ‘ £ pure and simple/’ 44 but 
there may be that relationship, in its common meaning, for the purpose of 


J Gray vl Gutteridge <1827), 3 C. & 
P., 40. 

2 See comment to h. 2.18, below. 

3 Walker v. Or abb, decided 13th 
December, 1916, by Ridley and Atkin, 
JJ., and reported in Sol. Joum. for 
27th January, 1917, Vol. 61, p. 219. 

4 Chandra Madhab Barua v. Nobin 
Chandra Barua (1912), 40 Cal , 108; 
reversed on appeal to Privy Council 


on another point; but upheld on the 
point above mentioned; 44 Cal., 1, 6, 
(p. a). 

5 Peacock v. Baijimth (1891), 18 Cal., 
673, 579; see comment to s. 171, above, 
towards the end. 

6 Kanji v. Bhcujuxindas (1904), 7 

Bom. L. R., 57, 60 (per Chanda'varkar, J.), 
on appeal, ib. y 611 (2>er Jenkins, C. J., and 
Batty, J.). 
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ascertaining the price at which the order was to he completed, and to this- 
point of the transaction, all the obligations of that relation apply.” 1 

The relation between him and his up-country constituent is explained 
by the Court of Appeal, 2 as involving the following: (a) there is no- 
privity between the up-country constituent and the Bombay merchant: 
both look to the pakka adalia alone (p. 613), 3 who has no authority to 
pledge the credit either of the constituent, or the Bombay merchant- 
(p. 616) ; 3 (6) the up-country constituent has not an indefeasible right 
to the contract (if any) into which the -pukka, adatia may enter on the 
receipt of the order to buy or sell: the pakka adatia may appropriate 
the order himself, or enter into cross-contracts on account of other 
constituents: and he may do so without informing the up-country 
constituent (pp. 614, 616); 3 (c) the pakka adalia cannot, properly speak¬ 
ing** be said to guarantee the solvency of either the constituent or the 
Bombay merchant (p. 615) ; 3 (d) the pakka adalia is under no obligation 
to substitute a fresh contract to meet the order of his first constituent 
(p. 616) 3 but he guarantees that delivery should, on due date, be given, 
or taken at the price at which the order was accepted, or differences 
paid (p. 617) ; 3 (e) the place of payment is primarily the place where the 
constituent (the principal) resides, but payment should be made in any 
other place if the constituent has chosen to give directions to that effect: 
the charges on account of remittance and exchange, including the item 
of interest during the transit, are to be borne by the principal. 4 

The positions of pakka and lead id a adatias are compared with each 
other, and with that of a del credere agent, under the next following sub¬ 
division of. this comment,—numbered (9). 

(9) A kachdii adatia in the cotton market of Bombay is an agent 
for the purpose of settling a rate for cotton with a broker the latter under¬ 
takes to procure a buyer or seller (as the case may be) at the rate settled; 
he frequently has a contract of his ready for the rate which he transfers 
to the kachcH adatia. The pakki adatia or other broker may gain or lose 
if rate of the ultimate contract is different from that fixed between him 
and the kachdii adatia.' 1 


1 These words are added from Jenkins, 
C. J.’s judgment at p. 017. 

2 See footnote 6 on p. 543. 

3 These numbers refer to the pages of 
the report of Kanji v. Bhaywanias 
(1904), 7 Bom., L. R., 611, et seq., (judg¬ 

ment of the Court of Appeal). 


4 Kedarmal v. Burajmal (1908), 10' 
Bom. L. R., 1230, 1232,1234 per Chanda- 
varkar and Batchelor, JJ., in appeal 
from Batty, J-, whose judgment is re¬ 
ported in 0 Bom. L. R., 003. 

s Fakircharid v. Doolub (1905), 7 

Bom. L. R, 213. 




s* 182.] 


agency. 


545 


The positions of the kachcha and pahka adatias may be further 
explained by comparing the incidents of the two species of agencies 
with each other, and with those of del credere agency 

“ In the case (a) of the hachchi adat, 1 the adatia shroff 2 guarantees 
the performance of the contract to the other shroff, but does not guarantee 
its performance to his own principal. In the case (b) of pakki adat the 
adatia shroff, who then acts for a higher rate of commission, is liable as 
a principal both to his owu employee and to the other shroff.” 3 

The distinction between the (a) the del credere agent, (b) the kachcha 
adatia and (c) the pahka adatia may be indicated as follows:— 

P. (** principal) PP (* other principal) 

A (agent of P) AA {~ agent of PP) 

Where a contract is entered into between A and AA, each acting 
on behalf of his respective principal, P or .PP,—' 

First —if - A guarantees to his own principal, P, that the contract 
will be performed by the other party thereto (i.e., A A or PP), and A makes 
himself responsible to P for the performance of the contract by AA (or 
PP), then A is the del credere agent of P. 

Secondly —if A guarantees to AA (i.e., to the other contracting party) 
the performance of the contract by P, A’s own principal, without guarantee¬ 
ing to his own principal that the contract will be performed by the other- 
side (i.e., by AA or PP) then A acts as kachcha adatia. 

Thirdly —if A. guarantees on the one hand (a) to his principal, P, 
the performance of the contract by the other side AA (or PP) 4 and on 
the other hand (ft) he guarantees to the other side, A A, that A’s own 
principal, P, will perform the contract,—then the agent is a pakka adatia * 
(10) Implied agency: wife as husband’s agent.—-Agency may be 
implied : s. 187 ; and the character of the authority differs in accordance 


1 The expression adat (the d % is pro¬ 
nounced very much like rh; and the 
word may also bo written arhat) means 
“ mercantile correspondence, agency, 
brokerage; ” and adatia (or arhaliya) 
means “ a mercantile correspondent, a 
broker, and agent. 1 ’ (Wilson’s Glossary). 

2 Shroff means strictly money- 
changer, a banker, an officer employed 
to ascertain the value of different 
currencies.” But is presumably used in 
the context above, in the sense of an 

agent generally. 

T, ICA 


3 Abraham v. tiarupchand (1917), 19 
Bom. L. R-, 608. 

4 The position of A, regarded in the 
light only of this first clause (a), ap¬ 
proximates to that of a del credere 
agent. 

s In other words, a pahka adatia is a 
del credere agent, and something more; 
a kachcha adatia holds a position analo¬ 
gous to that of a del credere agent, but 
holds this position not in regard to his 
own principal, but to tho other con¬ 
tracting party. 


35 
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with the circumstances from which it may be inferred ; e.g the authority 
of a wife to pledge her husband’s credit, which is considered in detail 
in the comment to s. 187 below. 

(11) Powers of attorney. —With reference to the meaning of the 
expression power of attorney , the special rules relating to the construction 
of powers of attorney, and the exercise of authority by agents appointed 
thereby, the following points may be noted :— 

(а) The expression 46 power (or letter) of attorney ” is defined as a 

document appointing a person to act as the “ attorney ” of the 
appointer ; “ power ” being used in the sense of “ document ” ; 
and “ attorney 991 meaning one duly constituted to act for 
another in business and legal matters, either generally, as in 
payment, receipt and investment of money, in suing, and 
being sued, etc., or in some specific act, which the principal 
by reason of absence is unable to perform. 2 

(б) Powers of attorney are construed strictly; 3 thus a recital 

to the effect that the plaintiff was going abroad, and was 
desirous of appointing attorneys to act for him during his 
absence, may control the generality of the operative part 
of the instrument, and limit its duration to the period of 
the plaintiff’s absence: 4 similarly the power of borrowing 
has been held restricted to the special purposes. 6 Further 
instances of powers of attorney will be found in the comment 
to s. 188, below, in the paragraph where decisions are noted 
for illustrating the section: see (7)—(15). 

(c) The Powers of Attorney Act VIL of 1882, authorises the attorney 
to execute documents, etc., in his own name, protects the 
attorney against liability for payments in good faith after 
the death of the principal, authorises the deposit of. powers 

X As to the etymology of the word Proxies,!’ London, 1913. 
attorney, “the statement found in the a Maleckchand v. Shah Moghan (1890), 
law dictionaries for the last 200 years, 14 Bom., 590. See below, s. 187, footnote 

that the word means one who acts in the to the word “ authority. ” See also 

turn of another, seems to he a bad comment to s. 188 under the heading 

guess,”—Murray’s New English Die- giving further illustrations to it. 

tionary. “ A ttorn is derived from OF. 4 Danhy v. Contis & Co. (1885), 29 
atomer,^ to turn, turn to, assign, Oh. D., 500 ( per Kay, J.) * Altwood v 
attribute, dispose, arrange, order,appoint, Munning* (1827), 7 B. & 0., 278 ; 

constitute, ordain, decree,” ib. Harper v. Godsell (1870), L. R., 5 Q. 

2 Murray’s New English Dictionary. B., 422. 

See Mr. V. St. Clair Mackenzie’s work On 5 <Jacobs v. Morris [1902], 1 Ch., 

** The Law of Powers of Attorneys and 816. 
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of attorneys in the High Courts, and gives power to married 
women to execute powers of attorney. See the Indian Regis¬ 
tration Act, s. 33, which is noted in the comment to s. 186, 
below. 

(12) The master 1 of a ship 2 is appointed “for 3 the purpose of 
conducting the navigation of the ship to a favourable termination, and he 
has, as incident to that employment, a right to bind his owner for all that 
is necessary, 4 5 that is upon the legal maxim * quando (diquid mandatur 
mandatur et omne per quod pervenitur ad Mud ' Consequently, the 
master has perfect authority to bind his principal, the owner, 6 * as to all 
repairs necessary for the purpose of bringing the ship to its port of desti¬ 
nation ; and he has also power, as incidental to his appointment, to borrow 
money, but only in cases where ready money is necessary, 6 that is to say, 
when certain payments must be made in the course of the voyage,’' e.y., 
for port dues, or lights. 46 But not where the owner is living so near the 
spot as to be conveniently communicated with.” 7 u The master has not 
authority to borrow money after the work has been done, for the purpose 
of paying the debt due for it. 3 He can enter into contracts in respect 
of the usual employment of the ship, 8 and purchase provisions necessary 
for the use of the ship. 9 Where, however, the registered owner charters 


1 Or *•'Captain” of a ship. 

2 See Bowstead on Agency (5th Ed.), 
101—108, art. 39. The implied authority 
of the master is dealt with on pp. 103— 
108. 

* JBddon v. Campbell (1851), 6 Ex., 
886, 890, 892 (per Parke and Martin, 
BB.). 

4 His authority is determined by the 
law of the country to which the ship 
belongs : Drocge v. JStuart, “TkeKamak” 
(1869), L. R., 2 P. C., 505: the general 
principle being that the rights of parties 
to a contract are to be judged by that 
law which they intended to be, or rather, 
by which they may justly be presumed 
to have, bound themselves: Lloyd v. 
Gruberl (1865), 6 B. &. S., 100; The 
Gaetano <0 Maria (1882), 7 P. 1)., 137; 
The August [1891], p. 328. 

5 But the more fact of a person being 

registered owner of a ship is not itself 

evidence that the master has authority 

to bind him by contracts for necessaries, 

e.g., in a case whore a ship is sold, the 


original master may not be the agent 
of the new owner until authorized: 
Mackenzie v, Podey (1856), 11 Exch. Rep., 
638; MUcheson v. Oliver ( 1855), 5 E. & 
B., 419; Frost v. Oliver (1853), Com. 
L. Rep., 1003; or when ship chartered : 
Peeve v. Davis (1834), 1 A. & E., 
312. 

6 As to necessity for hypothecation, 
see Droege v. Stuart, The Karnak (1864), 
L. R., 2 P. C, 505: For towage; 
Wellfieltl v. Adamson (1884), 5 Asp. 
Mar. Cas., 214. Salvage: The lienpor 
(1883), 8 P. D., 115. 

7 Beldon v. Campbell (1851), 6 Ex., 
886, 890;. Mitehesm v. Oliver (1855), 
5 E. & B., 419, 446: Gunn v. Roberts 
(1874), L. R., 9 C. P., 331 (where owner 
has an agent present at the port, the 
master has no such authority). See also 

214, below. 

* Grant v. Norway (1851), 10 C. B., 
665. 

9 Edwards v. Havitt (1853), 14 CV B., 
107. 
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the ship to the then captain (or master), the master is not the agent.of the 
owner, but becomes liable for stores furnished to the ship as the charterer 
theieof. 1 

His authority to sell the goods of the owner is derived from the 
necessity of the situation; and to justify selling he must establish. 

* (1) necessity for the sale and (2) inability to communicate with the 
owner 2 (cf. s. 214 below). 

The authority of the master of a ship rests upon the peculiar 
character of his office and affords no analogy to the case of an ordinary 
agent. 3 

(13) Agents in Law Courts.— With reference to agents in Law 
Courts tlie Legal Practitioners Act XVIII, of 1879 authorizes advocates 
vakils, attorneys of the High Court , pleaders, mukhtars and revenue agents- 
to practise in the Courts mentioned in the Act. The positions respective¬ 
ly of Advocates, ^Solicitors and Pleaders are considered below. 

(14) Barristers, or Advocates 4 are prima facie authorized to 
represent their clients completely in Court. 5 Hence, in accordance with 
the general principles implied in s. 188, below, 6 where there is express- 
prohibition to counsel against doing something, and this is communicated 
to the other side, counsel’s authority is effectively limited to that extent; 7 
but otherwise, subject to what is stated below, counsel have plenary 
powers. 5 As to restrictions on his authority this may be done either: 
(i) when the brief is delivered, or (ii) by subsequent revocation of his 
authority ; but (i) his authority cannot be so limited as to make him 


1 Frazer v. Marsh (1311), 13. East., 

238. 

2 Tht Australasian S. N. Co. v. Morse 
(1872), L. R., 4 P. C\, 222. 

3 Parke, B, in Hawtayne v. Bourne 
(1841), 7 M. & W., 595, 600, distinguishing 
the case of the agent, of a mining com¬ 
pany. 

4 The expression * counsel 1 is in this 
connection restricted to Barristers and 
Advocates ; Pleaders and Attorneys are 
referred to by their special designation. 

5 Moecalti v. Lawson (1835), 1 Moo. & 

R., 454 (per Alderson, B.), and this general 
authority includes : ‘ (I) withdrawing a 
juror: Wallace y. Cook, Times, 15th June, 

1903; (2) calling or refusing to call 
witnesses: Chambers \. Mason (1858), 
5 C. B. (n. s.), 59 ; (3) consenting to a 


reference : Smith v. Troup (1849), 7 C. B., 
757 ; (4) consenting to a verdict: Mathews 
v. Minister (1887), 20 Q. B. 14, 141 ; 
(« 5 ) undertaking not to appeal : Be West 
Devon Mine (1888), 38 Ch. D, 51 ; and 
(6) consenting to the trial of art appeal 
by two judges only ” : 58 Sol.- Joimn, 
93 : Swinfm v. Lord Chelmsford (1860), 
5 H. & N, 890. 

6 See the footnote to the worth 
** usually done ” in s. 188, below; 
Mathews v. Minister (1887), 20 Q. B. D., 
141 ; Hondo Lai v. Nutarini I)assi (1900), 
27 Cal, 428; Jagannathdas v. Ilamdas 
(1870), 7 Bom. H. C. R. (o. c.), 79 where 
the English authorities are collected. 

7 See Strauss v. Francis (1866), L. II., 
1 Q. B., 378; and the next folic.wing 
paragraph of the comment. 
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subordinate to his client, 1 in the conduct of the case, or to share it with 
the client, even though the litigant himself be a barrister; 2 and (ii) the 
authority cannot be revoked after the case is fairly before the Court, 
.and Counsel is seised of it. 3 

When the limitation of authority is not communicated to the other 
side, counsel’s authority is, no doubt, on principle, unrestricted, but there 
may be cases where the Court is asked to act on the basis of the limitations 
existing, notwithstanding thac the limitations on the authority are not 
brought to its notice,—-cases in which higher and much more important 
principles become involved ; for the Court is not entirely in the hands 
of counsel, nor bound to give the seal of its authority to any arrangement 
that counsel may make when the arrangement itself is not, in its opinion, 
a proper one; and in order to prevent gross injustice, the Court will exercise 
the general jurisdiction it has over its own procedure, and refuse to allow 
that injustice to be committed. 4 A decision of the full bench in Allaha¬ 
bad & seems to be in accordance with the decision of the House cl Lords 
in Neale v. Gordon Lennox* the head-note being : a counsel unless his 
authority to act for his client is revoked, and such revocation is notified 
to the opposite side, has, by virtue of his retainer, and without need of 
further authority, full power to compromise a case on behalf of his client, 
and the Court will not disturb a compromise so entered into unless it 
appears that it was entered into under a mistake, and that a palpable 
injustice has been thereby caused to the client. 5 I he authority of 
counsel, of course, does not extend to matters collateral to the suit. 6 

With reference to the general authority and position of counsel, the 
following is instructive : “ Mr. Kinealey, said Blackburn, J., has ven¬ 
tured to suggest that the retainer to counsel in a cause simply implies 
the exercise of his power of argument and eloquence. But counsel have 
far higher attribute®, namely the exercise of judgment and discretion 
on emergencies arising in the conduct of a cause and a client is guided 
in his selection of counsel by his reputation for honour, skill and discretion. 
Few counsel, I hope, would accept a brief on the unworthy terms that he 


1 Simms v. Francis (1800), L. R., 
I Q. B., 378, 379, 382 ; Jung Bahadur v. 
Shankar (1890), 13 Ail., 272. 

2 New Brunswick, <fcs. Co. v. Conybeare 
<1802), 9 H. L. C„ 711, 719 (per Lord 
Westbury). 

3 It. v. Maybury (1865), 11 L. T., 

A60. 

4 Neale v. Gordon Lennox [1902], A. C., 

465. But seo Hay v. Ollivier , Times, 


22nd. Nov., 1913, which shows that the 
power will not be lightly exercised. 

6 Jung Bahadur v. Shankar (1890), 13 
All., 272. Is Garrison v. Rodrigues 
(1886), 13 Cal., 115, consistent with these 
authorities ? 

6 Nundo Loll v. Nistarini (1900), 27 
Cal., 428 ; Swinfur v. Swinfur (1856), 
18 C. B., 485, affirmed 1 C. B. (sr. s.), 
364 ; Tho nas v. Hughes 2 A. & M., 519. 
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is simply to be the mouthpiece of his client.” “ A promise by a client, 
to pay money to his counsel for hk> advocacy whether made before, or 
during, or after the litigation has no binding effect *, and the relation 
counsel and client renders the parties mutually incapable of making any 
contract of hiring and service concerning advocacy in litigation. 1 

(16) The Solicitor's 2 authority to bind his client arises from his 
retainer, and is confined -within the terms thereof. 3 He may defend 
a suit on his general authority, 4 but not institute one 4 and ought to 
have a special authority from his client for instituting a suit, but such 
authority need not be in writing. 5 * An ordinary retainer gives no authori ty 
to engage in interpleader proceedings. 5 Solicitors who take upon them¬ 
selves to act for a party (whose authority, unknown to them, has termi¬ 
nated by his death or lunacy) thereby impliedly warrant that they have 
authority, and may, therefore, become personally liable to pay the costs 
of the other .side. 7 A solicitor has no authority to put in a fraudulent 
defence without the client's knowledge, and where he did so, making 
admissions on which judgment was claimed, the judgment was set aside, 
and the client permitted to withdraw the defence, and put in a fresh 
defence. 8 A solicitor, having express directions from his client not to 
enter into a compromise, has no power to compromise, even though it 
be reasonable, and bond fide , and for the benefit of the client, and, if he 
do so, he is liable in damages, though the damages actually sustained 
be nominal, and though the compromise was entered into by the advice 
of counsel retained and employed by the solicitor under his retainer 
* for the conduct of the case. 5 But apart from such special instructions 
not to compromise, he has authority to do so : 10 though he has no 
implied authority to effect a compromise before action brought, when 


1 Kennedy v. Broun (1803), 13 0. B. 
N-S., 627, 727 ; see also at pp. 737-8 ; of 
Achamparambalh Cheria v. William 
Sydenham Qautz (1881), 3 Mad., 138. 

2 See Halsbury’s Laws of England, 
XXVI., 741. See Yauge v. Toynbee 
[1910], 1 K. B., 215, where the general 
Jaw of agents is applied to Solicitors. 

9 Of. Atkinson v. Abbott (1855), 3 
Drew., 251 ; James v, Bic knell (1887), 20 
Q, B. D., 164. 

4 Weight v. Castle (1817), 3 Mer. 12, as 

to referring to arbitration see j Faerell v. 

Eastern Countries By, Co, (1848), 2 

Exch. Rep., 344. 

* Lord v. Killebt (1833), 2 My. & K., 


1 ; Wray v. Kemp (1884), 26 Ch. I)., 169. 

6 James v. Bichiell (1887), 20. Q. B. T>., 
164. 

lYouge v. Toynbee [1910], 1 K. B., 
215 (Buckley, L. J., and Swinfur Early, 
J., Vaughan William, L. J-, doubting); 
overruling Smout v. libery (1842), 10 
M. & W., 1 ; and Salton v. New Buston 
Cycle Co. [1900], 1 Ch., 43 and approving 
Gotten v. Wright (1857), 8 E. & B., 647. 

8 Williams v. Preston (1882), 20 Ch. 
I)., 672. 

9 Fray v. Voulis (1859), 1 E. & E,, 
839. 

10 Presfwich v. Poley (1865), 18 C. B. 
(®r. s.), 806. 
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lie is employed to act in regard to a claim against a third party. 1 2 He 
has no implied authority to pledge his client’s credit to his counsel 
by an express promise to pay his fees, whether or not they relate to 
litigation, so as to enable counsel to sue the client for tbem. w Under 
special circumstances he may have authority to undertake journeys 
for his client, even without being expressly authorized. 3 4 A solicitor 
mav act for both borrower and lender in a mortgage-transaction, and 
may receive from the lender money to be handed to the borrower. 

In regard to Solicitors, the Courts in India are generally guided by 
English law. 5 See also s. 16, above, footnote to the word u position ” : 
the Solicitor is in a fiduciary relation to his client; and he is not entitled 
to more than a fair remuneration for his services. 6 An Attorney 
“ cannot split up his functions in the way suggested, viz,, £ ' that lie 
had done part of the work as attorney, and part as agent. 7 And 
he cannot plead his own ignorance of what he ought to know : 8 * nor 
can any professional man be allowed to do so. g 

(16) Vakils —their authority depends upon the * vakalatnama,* 
which must be read widely and liberally.» But “ the greatest caution 
should be exercised by the Courts before acting upon statements outside 
the ordinary scope of the Vakil’s authority in the particular matter for 
which lie is employed. 10 It is not competent to him to enter into a 
compromise on behalf of his client without his express authority to do 
so. 11 See also the note to the word “ position in s. 16, above, w here 


1 Macaulay v. Policy (1897), 2 Q. B., 
122 

2 Mostyn v, Moetyn (1870), L. R., 5 
Oh. App., 457. 

3 In re Snell (a Solicitor) (1877), 5 
Ch. I)., 815. 834, 835 (C. A., overruling 
Jesse], M. R ). 

4 Rhodes v. Monies [1895], 1 Ch. 
236, 249. 

5 Cullianji v. Raghowji (1904), 30 
Bom., 27, 

6 Brojendra Nath v. Luchimom (1902), 
29 Cal., 595; Tyrrell v. Bank of England 
(1862), 10 H. L. C., 26, 

7 Brojendra Nath v. Luohimoni (1902), 

29 Cal., 595, 602, per Ameer Ali, J., >•«., 

the attorney, having special knowledge 
and bearing a fiduciary relation, cannot, as 

to part of the transaction, claim that lie 

should be treated like an ordinary agent. 


A Solicitor may bo deprived of his 
costs for not keeping a regular account 
of matters entrusted to him, having 
preserved vouchers in his favour hut 
not: White v. Lady Lincoln (1803), 8 
Vescy, 363. 

s Bulkley v. Wei ford (1834), 2 Cl. & 
Fin., 102, 177 (per Lord Eldon). 

» lb., 183 (per Lord Wynford). 

10 Jung Bahadur v. Shankar Rai (1890), 
13 All., 272, 276 (f. b.). 

u per Holloway, J., Yenkalaramanna 
v. Chavilla (I 87 I), 6 Mad. H, 0. R., 127. 
See also Achamparambath Cheria v. 
William Sydenham Gautz (1881), 3 Mad., 
138, 140, the case of a Barrister, who, as a 
practitioner in the mufassal, was (in the 
alternative) considered as though he 
were a pleader. 
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tlie cases are given showing that a Vakil is in a fiduciary relation to 
the client. 

(17) A Stake-holder is an agent for the purpose of giving effect 
to some agreement depending*on a contingency ; the agreement 1 may, 
or may not, be void. 2 

(18) Custom in Bombay.—According to the customs of trade 3 in 
Bombay, where a merchant requests or authorizes a firm to order and to 
buy anrl send goods to him from Europe at a fixed price nett, free godown 
including duty or free Bombay Harbour, and no rate of remuneration is 
specifically mentioned, the firm is not [the agent of the merchant 4 and is 
not] bound to account for the price at which the goods were sold to 
itself by the manufacturer. 3 

(19) A patwari has to keep impartially the accounts of, Zemindars 
and tenants, or between zemindars with conflicting interests. 5 

(20) Officers of Clubs and of similar bodies.—The secretaries , 
members of the managing committee , or stewards or other officers of an 
unincorporated body, 6 such as a club, have no authority, as such 
officers, to pledge the credit of the individual member of the body : the 
authority of such officers depends upon the rules. 7 (The general 
understanding is that the members of a club do not intend to incur any 
liability beyond that of paying the subscriptions and fees). 8 Nor has 
the secretary of an unincorporated club any right to bring a suit on 
.behalf of the members of the club: 9 an unincorporated body cannot 
authorize its manager to sue on its behalf. 10 It need hardly be stated that 


v. Hope, ib. 9 247 n ; Overton v. Hewitt* 
ib.> 246. 

7 Cockerell v. Aucompte (1857), 2 C. B. 
(n. s.), 440 ; Re St. James'# Club (1852), 
2 De 0. M. & G„ 383, 387 ; Ftemyng 
v. Hector (1836), 2 M & W„ 172. 

8 Wise v. Perpetual Trustee Co. *[1.003], 
A. C., 139, 149, 150 (r. c.). 

0 Michael v. Briggs (1890), 14 Mad., 
362. hi what are called proprietakx 
clcbs the proprietor is ostensibly the sole 
owner of the club house and property: 
(Chaster, “ Clubs,” (1903), 3rd ed., p. 1) 
and lie solely therefore stands in the 
place of the wholo bedy of members 
in other clubs: Ragge.it v. Bishop (1826), 
2 C. & P., 343. 

10 Emns v. Hooper (1875), 1 Q. B. I)., 
45 (per Lord Cairns). 


1 Jag*pnti v. Ekambara (1897), 21 
Mad., 274 : where the previous authorities 
are collected; Snbba Chelly v. Ramasami 
Ayyar (1903), 27 Matt* 512 ; but see 
Ro junder Narain v. Bijai Govind (1839), 2 
Moo. L A., 253. 

2 Read v. Anderson (1884), 13 Q. B. D., 
779, 782, turf commission agent is a 
stake-holder for a wagor: Harington v. 
Boggart (1830), 1 B. & A., 575, 586, 588, 
589 : an auctioneer is a stake-holder. 

* (1904), 30 Bora., 1 . 23, 24. 

4 See 30 Bom. at bottom of p. 24. 

5 Shiam Ball v. Chalcki Lai (1900), 22 
Ail., 220. 

6 Which, it must bo * observed, has 

no legal entity (as apart from each indi¬ 

vidual member of the body): Steele v. 

Conrlay (1886), 3 T. L. R., US; Jqvm 
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a club is not a partnership. If necessary, in a proper case, the Court 
would make a representation order, which it has power to make, when 
the plaintiffs or defendants axe too numerous to be all brought on the 
record. 

(21) Public officers, i.e., “ persons acting in a public character 
and situation,” owe their duty to the crown alone, and are not liable 
to he sued like ordinary agents, 1 in regard to the performance of then- 
functions, or of contracts entered into by them in their official 
capacities. 2 

“ In great questions of policy,” sai.l Asliurst, J., “we cannot argue 
from the nature of private agreements. But even ip these cases the 
qhestion must be, what was the meaning of the parties at the time of 
entering into the contract.” 1 And his Lordship proceeds to show that m 
contracts with a public officer the Government is made debtor, and the 
Government is looked to for payment, not the officer. 3 

(215) Native Princes’ agents for suits.— Under the Civil Proce¬ 
dure Code (Act V. of 1908), s. 85 4 * * * agents may be specially appointed 0 
by the British Government for prosecuting or defending suits on behalf 
of Native Princes or Chiefs. 

(23) A Banker 6 is one who, in the ordinary course of his business, 
receives money, which lie repays, by honouring the cheques of the persons 
from or on whose account lie receives it. 8 He is the agent of his customer 

of the person whose money he has received), and is ordinarily bound 


V. Jones (1918), 140 L. T. Jotim.. 133 ; 
Ford v. Leetham (1915). S4 L. J. (K. B ), 
210(1) ; Ebbw Vale Co. v. Macleodi 1915), 
31 T. L. R„ 604. 

4 Section 432 of the Cotie of 1 SS_. 

« Cf. Maharajah of Rewah v. Swami 
Scran (1903), 25 All-, 635; Venkatmo 
v. Madhavrao (1886), 11 Bom., 53. 

«Hart’s Law of Banking, 2nd ed„ 
top. 1—4. 

7 *<• It is not strictly a trade : IJnrru$ 
v. Amery (1851), b. ft., 1 C. P. } BS, 
154 (per Willed J-); Smith v. Anderson 
(1880), 15 Ch. !>., - 47 , 259 (per J easel, 
M. ft.). 

8 Cf. Stafford v. Henry (184.9), 12 
Ir. Eq. Rep., 400; Foley v. Hill (L848), 
2 H. b. Cas., 28, 36, 37, 43, 44;,, Halifax 
Union v. Wheelwright (1875), L. ft., 
10 Ex., 183, 193. 


1 Macbmlh v. Haldhmnd (1786), I 
T. R., 172; Gildley v. Lord PatmersUme 
(1822), 3 Brod. & Bing., 275. 

2 Palmer v. Huchinson (1881), 6 App. 
Cas., 619; Dunn v. MacDonald [1897], 
1 Q. B., 355 ; see also Grant v. Secretary of 
State (1877), 1 C. P. f 445; JeJmngir v. 
Secretary of State for India (1902), 27 
Bom., 189. 

3 Mac heath v. Hullinvmd (1786), 1 T. 

R., 172, 181, For recent casus on Acts 
of State s&e Smith Coney <1? Darrell v. 

Beckett Gray <b Co. (1915), 84 L. J. (or.) 
865 ; Wilier v. Taylor (1915), 32 T. L. R., 

161 ; Jayer v. Tnhne (1915), 31 T. L R., 
381 ; Grey v. Tolmc. ib., 55! ; Associated 

Portland Cement v. Cory (1915), 31 T L. 
R., 442 ; KregUnger <£• Co. v. Cohen 
(1915), 31 T. L. R., 592 ; Beal v. 

Borlock 1915], 3 K. B., 627 ; Greenway 
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t.o honour bhe customer’s cheques. He usually undertakes expressly 
or impliedly to honour bills of exchange, etc. 1 See also the footnote 
to the word “ bankers ” in s. 171, above. 

(24) The Karta or manager of a joint. Hindu family is an agent, 
but his rights and liabilities are subject mainly to Hindu Law, and 
treatises on that subject must be referred to for further information 
besides the cases mentioned in the footnote. 2 As to a polyga r see- 
Kotaramasami v. Bangari 2 See also No. (26) below. 

(26) Secretary of a Joint Stock Company.—The authority of a 
secretary of a company is the subject of many decisions in England, and 
falls within the sphere of Company law. 1 * 

(26) Guardians.—The position of guardians (such as the mother 
of a Hindu minor owning an ancestral trading firm) is comparable in 
several respects to that of agents. But this subject is beyond the scope 
of the present work. 5 

(27) Authority to sue, on behalf of co-owners, etc.,—see on this- 
point K. B. Karma Pisharody v. V. M. Narayanan Somayajipad 8 and- 
Kishan Prasad v. Har Narain Singh? 

(28) Confidential agents : sc e'Boojinatboo v. Shah Nagar Valab 
Kanji .* 


1 Cf. Warwick v. Rogers (1843), 6 
Man. & G., 340, as to the practice of 

HOUSES, 

2 $oe also 0hue lain Loll v. Poran 

Chunder (1868), 9 W. R„ 483: Obhoy 
Chunder v. Peary (1870), 1 W. R. (p. b.), 
75; Gopalnarain v. Muddomutty (1874), 
\A Beng. L. R., 21, 32; Sucmrmn v. 
Kalidas (1894), 18 Bom., 631 ; Venbiji 
v. Vishnu, ib. 9 534; Jagcmnath v. iiiiannu 
Lai (1894), 16 AIL, 231, 233 (authority 
to refer to arbitration); Chinayya Nayudu 
v. Gurunalhmn (1881), 5 Mad., 169 

(f. b.) no authority to acknowledge 
barred debts: Dinkcr v. Appaji (1894), 
20 Bom,, 155; on which see further 
the Indian Limitation Act, s. 19; 
Morrison v. Verscholyle (1901), 6 Cal. 
W. N., 429, 458; Bemota Dcmtt v. 
Mohun Ikmee (1880), 5 Cal, 792. 

“ Each ine/ttber,” said Bhashyam 
Ayyangar, J., “has absolute power of 


disposition over his own interest or share 
in such property, and the only respect 
in which the managing member has a 
superior right is that he has a power of 
disposition for causes which are recognised 
as just and proper over the whole 
family property, including the interests 
and shares of the junior members”: 
Nunna Setti v. Chidabaraboyina (1902), 
26 Mad., 214, 221. 

3 (1881), 13 Mad., 145, 150. 

4 Cf., e.g., George Whiteehurch. .Ltd. v. 
Cavanagh [1902], A. C., 117; Ruben v. 
Great FingaU [1906], A. C., 439 : Barnet/ 
v. South London Tramways (1887), 18 
Q. B. D., 817. 

5 See Santa Krishna Murthi v. Bank 
of Burma (1911), 35 Mad., 692; in parti¬ 
cular at pp. 700, 701. 

0(1881), 3 Mad., 234. 

7 (1911), 33 All., 272, 277 (p. c ). 

8(1886), 11 Rom., 78, 83. 
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(29) Agent for wagers.—An agent employed to enter into 
wagers 1 is not bound to enter into them; 2 but if lie does so, and 
receives moneys as winnings, he is bound to account for them to 
his principal 3 —at least outside the Bombay Presidency, 4 * Thus the 
rights of the principal against his own agent are different from those 
of the parties betting: 0 the principle being that. 8 & 9 \ict., c. 10J*. 
s. 18 (to which the Indian Contract Act, s. .30, corresponds) does not make 
betting illegal, but void : the person paying moneys due on bets does 
nothing wrong; he only waives a benefit conferred on hiin by the statute 
where, therefore,' the transaction is completed by payment of the bet to 
the agent, that payment is good and valid, and the agent cannot retain a 
valid payment received by him on account of his principal. 6 Conversely, 
the agent can recover moneys from his principal which he has paid in 
respect of wagering debts of his principal. 7 and the principal cannot 
revoke the authority to his agent to make the wagers after the wage l a 
have been made. 8 Nor can he relieve himself of the implied covenant 
to indemnify his agent: 9 but this last point has been doubted in England,, 
and is subject to the Gaming Act, 1892 (55 & 5G Viet., c. 9), and Bombay 
Act III. of 1865. Where neither of the last mentioned two Acts apply, 
the agent may recover commission for entering into wagers. 10 

(30) Bill-broker.—See the comment to s. 188, below, paragraph 
No. (6) under the heading of 44 Illustrations. 

Parakh v. Ransordas (1875), 8 .Bom. 

H. C. R., 51, 53, “ as agents and not as 

wagorers ” : it is only in the latter case 
that winnings on wagers could be 
recovered even, prior to, and apart from, 

the Gaming Act of 1892 ( 55 & 56 v ict. r 

c. 9). and Bombay Act III. of 1865. 

6 Bridger v. Savage (1885), 15 Q. B. D. r 
363 (per Bowen. L. J.): Bhota Nath v. 
Mulchand (1903), 25 Mad., 639. 

? Pringle v. Jafar Khan (1883), 5 All.* 
443. .Sec also Subbaraya v. Devendm 
(1884), 7 Mad., 301; Jagal Narain v. 
Shri Kishe n Da s (1910), 33 All., - 19 ; 
Perosha v. Mantckji (1898), 22 Bom., 
899, 906 ; Thacker v. Hardy (1878), 4 
Q. B. D.V 685. 

s Read v. Anderson (1884), 13 Q. B. 
IX. 779. 

o Jagat Narain v. Shri Kishen Das- 
(1910), 33 All., 219. 

10 Shibho Mai v. Lachman Das (1901). 
23 All., 165. 


1 This position of agents to enter into 
wagers is considered by Westropp, C, J., 
with his Lordship's usual thoroughness 
in Paralch v. Ramordas (1875), 8 Bom. 
H. O. R., 51. 

2 Cohen v, KitteU (1889), 22 Q. B. B., 

680. 

3 Etesian v. Beeston (1875),. I Ex. I)., 
13. 

4 Bombay Act III, of 1865 makes the 
law in Bombay different from that in 
the rest of India, and from what prevailed 
in England prior to the Gaming Act of 
1892 (55 & 56 Viet., c. 9). See the 
comment to s. 30 above. 

5 See Moore, v. Peachy (1891), 7 T. L. 
R. r 748; Potter v. Codrington (1892), 9 
T. L. It., 54; Grimerd v. Wiltshire (1894), 
10 T. L It , 505, for the difference 
Ijotwoen the case where the two parties 
act as principal and principal, and 
where ono is agent for the other,—or 
as it is expressed by Westrop, C. J.. in 
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( 31 ) Partners. —A very important species of agency is that arising 
in partnerships 1 2 which are dealt with in s. 2.39 et seg., below. As Lord 
Seborne said,-“ of course in partnership there is agency, one partner 
is agent for another.” See also the comment to s. 188, paragraph (21), 
below. “ The law as to partnership,” said Lord Wensleydale, “ is 
undoubtedly a branch of the law of principal and agent; and it would 
tend to simplify and make more easy of solution, the questions which 
arise on this subject, if this true principle were more constantly kept 
in view. Mr. .Justice Story lays it down in the first, section of bis 
work on Partnership. He says ‘ every partner is an agent of the 
partnership, and his right, powers, duties, and obligations, are in many 
respects governed by the same rules and principles as those oi an 
agent; a partner virtually embraces the character of both a principal 
and an agent.’ Pothier says, ‘ Contractus societatus, non secus ac con¬ 
tractus mandati.’—Pand. Lib., 17, tit. 2, Introduction.” * On the other 
hand speaking of Lord Cranworth’s judgment in the same case, Sir 
George Jessel, M. R., says : “ I am almost sorry that the word ‘ agency’ 
has been introduced into this judgment, because of course everybody 
knows that partnership is a sort of agency, but a very peculiar one.” 
Then the Master of the Rolls insists on the existence of the partnership 
as a separate entity, distinct from the existence of the partners, and 
points out that the partner “ does not act as an agent in the ordinary 
sense of the word, for the others, so as to bind the others, he acts on 
behalf of the firm of which they are members [including himself]; 
and as he binds the firm and acts on the part of the firm he is properly 
treated as the agent of the firm ” 3 : in other words, an agent ordinarily 
acts not or behalf of himself, but of bis principal; whereas, a partner 
when, and in so far es he acts as partner, acts also for himself, inasmuch 
as he acts for tbe firm, which includes himself. 

The Partnership Act 1890 (53 & 54 Viet., c. 39), ss. <5 and 7 deals 
with this question and they are as follows: 

“C. An act or instrument relating to the business of the firm and 

done or executed in the firm-name, or in any other manner showing an 
intention to bind the firm, hv any person thereto authorised, whether 
a partner or not, is binding on the firm and all the partners: 

“ Provided that tins section shall not affect any general rule of law 
relating to the execution of deeds or negotiable instruments. 


1 Scarf v. Jar dine (1882), 7 App. Cas., 302, 312. 

to 340. ^ Pooley v. Driver (1876), 5 Ch. IX, 

2 Cox v. Hickman (I860), 8 H. L. C., 458, 470. 
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“ Where one partner pledges the credit of the firm for a purpose 
apparently not connected with the firm’s ordinary course of business 
the firm is not bound, unless he is in fact specially authorised by the 
other partners; but this section does not affect any- personal liability 
incurred by an individual partner.” 

Decision of the question whether the contract ia one of 
agency. —Where the question arises whether or not one person is an 
agent for another, “ there is no magic in the word * agency.’ ” 4 ' It is often 

used in commercial matters when the real relationship is that of vendor 
and purchaser, and the question is, whether the dealings between [the 
parties] with reference to those goods, resulted in the relationship of 
vendor* and purchaser, or in the relationship of principal and agent.” 
“ A lengthened course of dealing is often the most satisfactory mode of 
shewing the intention of the parties and what their relations were.” 1 

As pointed out by Mellish, L. J., in the case above referred to 1 the 
position of a del credem agent is often not easy to distinguish from that 
of on® who has purchased the goods on his own credit, and sold them 
again on his own account. And, in some cases, the attempts to bring 
the contract within the one or the other of the two categories of sale or 
agenc} r may be futile, as for instance, where the provisions of the docu¬ 
ment are equivocal, some leaning towards the one relation, some towards 
the other. 2 * 3 

Where the debtors guarantee all accounts, this makes them dd 
credere agents, and this “ is wholly inconsistent with the notion that 
the debtors were the real purchasers, for then they would be guaranteeing 
themselves; they would bo personally liable to pay as purchasers, and 
what would be the use of guaranteeing the payment by themselves ? ” s 
Similarly, if it appears that one of the parties never considered that 
he had come under any personal liability, present or future, in regard 
to the contracts, that is indication that he is an agent. 4 

In a judgment 5 6 7 of Blackburn, J., on behalf of himself, Mellor and 
Lush, JJ., there is a discussion of the question whether one J. 0. Ryder 


1 Ex park White , re Nevill (1870), L. R., 
ft Oh. App., 397, 399 (per James, L. J.), 
402—103 (per Mellish, L. J ), affirmed by 
the H. L. (1873), 21 VV. R., 465; see at 
p. 466 bottom of col. I. See also the 
comment to k. 3 above ; a nd Great Western 
Insurance. Co, v. Gunliffe (1874), 9 Oh. 
App., 525, 536. 

2 Paul Bern v. Choialal (1904), 30 
Bom., 1, 18; Bhagwandas v. Kanji 


(1905), 7 Bom. L. R., 611, 617. 

3 Ex park Bright, re Smith (1S79), 10 
Ch. IX, 566 (per Jessel, M. R.). 

4 Livingstone v. Boss [1901], A. C., 

327. 334. 

6 Armstrong v. Blokes (1872), b. R., 

7 Q. B., 598 ;• the question is discussed 
at pp. 604 sq. See the three points 
taken in argument by Mr. Herschcfll, 
mentioned afc'p. 603. 
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was agent for the defendants in the ease. The judgment is valuable 
as it discusses tie evidence. In the course of the discussion the follow¬ 
ing points ate noted : (1) that there was no holding out (see s. 237, 
•below); (2) 44 The charge of commission/’ it was said, “ is conclusive 
to shew that, to some extent, there was a relation, of principal and 
agent,” (for by this the defendants were entitled to have /the skill 
and diligence of Ryder & Co., and to pay nothing more than the true cost 
and commission); 1 (3) Ryder & Co. did not engage to supply the goods 
themselves ; they only undertook to find persons who would; (4) the 
defendants could not have sued the vendors directly (thought perhaps, they 
could have the name of Ryder & Co. as their trustees) ; 1 2 * (5) in the 
invoice the defendants were not charged as purchasers, but debited for 
goods bought by their order, and for their account. The conclusion 
at which the Court arrived was that there was evidence to show that 
Ryder & Co. were not intended to have authority to establish 'privity of 
contract between the defendants and those from* whom and J. O. Ryder 
obtained the goods* But the Court did not decide the question whether 
this fact was proved, 

, 183. Anv person 4 who is of the age 

Who may employ # • J # ° 

agent. 0 f majority 5 according to the law to 


1 Of. Ramji v. Jwitd .(1912), 39 

•Cal., 802, 807, two lines from the bottom, 
where Jenkins, C. J., refers to the fact 
that no brokerage is charged toKubiram, 
as showing that Kubiram was not the 
principal. 

2 Mollett v. Robinson (1872), L. R., 

5 C, I\, 546 ; L. R., 7 C. R, 84. 119 
(1874), 7 Eng * & Ir. App., 802. The 
case involved the question Whether a 

custom could be upheld under which 
the plaintiff, a broker who had been 
instructed by his principal to buy 
tallow, could self his own goods to his 
principal without the knowledge of the 
latter. It was first tried before Bovill, 

C. J., and a verdict taken for £362, 
subject to leave reserved to enter a 
non-suit at the argument of the case, 
Bovill, C. J., and Montague Smith, J., 
were in favour of the plaintiff, but 
Wife and Keating, JJ., against him. 
In the Exchequer Chamber the Judges 
were again equally divided in opinions, 
Kelly, C. B., Channel!, B., and Black¬ 


burn, J., were in favour of the plaintiff, 
and Mellor, Hanpen, JJ., and Cleasby, 
B., against him. In the House of 
Lords, Blackburn, J., and Amphlett, B., 
advised in favour of the plaintiff, and 
Mellor, Brett, JJ., Chasfcy, B., and 
Grove, J., against him» the latter 
opinion was unanimously uphold by 
Lord Chelmsford, Lord Cairns, L 0., 
Lord Hat her by, Lord O'Hagan. 

3 See also Hutton v. Bulloch (1873), 
L. R., 8 Q. B., 331; affirmed L. R., 9 
Q. B„ 572. 

4 An alien enemy, u., the subject 
of a nation whose sovereign is at war 
with the King-Emperor cannot employ 
an agent: Sylvester's easy (1702), Theod. 
Rep., 150: Brandon v. Ne-shit (1794), 6 
Burn, and East., 23. 

5 Hut in England it has been held 
that a minor may authorise an agent to 
expel a trespasser and the agent may 
plead such authority in defence to an 
action of trespass : Exoer v. Jones (184b;, 
9 Q. B., 623. 
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which he is subject, and who is of sound mind, may 
employ an agent. 1 

COMMENT. 

Employment of agent by minor. —It has been held in England 
that a minor member of a building society can consent to dissolution 
of the society ; and the terms of consent- may be signed by the minor 
member’s agent : the decision was based to a great extent on the 
articles and rules of the society. 2 

Sections 183 and 184 provide respectively who may employ and who 
may be an agent. 

With reference to transactions, for conducting which, agents may 
be employed, the following remarks s of Lord Collins (then L. J.) may be 
<cited ; u It is said that because there is no provision either in the articles 
or in the Act, enabling the partners, in express terms, to inspect by the 
agency of some one else, the right so to inspect is excluded. But again 
I ask, what is there to found the presumption that there is such an 
exclusion, for there is certainly no express exclusion l It must, if at all, 
be implied, because the word * agent ’ has not been used. If I were dealing 
with a matter not relating to a partnership, I should say that prima facie 
<i permission accorded to a specified person to do an act , is accorded to him 
■or his agents* If the object is to enable him effectually to make 
use of the right secured to him, and if that effectual user involves his 
using some means to that end —for instance, if he is a near-sighted man, 
the use of spectacles, or if he cannot see at all, and he must make use of 
another’s eyes instead of his own, or, if being empowered to take copies 
of documents, he cannot write, having lost his hands, and must use the 
hands of some one else—I should say that primd facte the permission to 
do a thing carries with it the right to use the instrument necessary to 
prevent that right, so conferred, from being rendered ineffective, unless 
there is anything in the nature of the right or ih the relations of the parties 
from which we are bound, to infer that the right must be in some way • 
limited. 4 Can we find anything here to suggest a limitation in the fact 
that the books which are to he inspected are the books ol a partnership ( 


1 (X s. 11, above. So that whatever 
a person can do himself ho can authorise 
his agent to do, unless there is some 
law that the act must be clone by the 
person himself. Cf. Frickcr v. Von Orutten 
[1896], 2 Ch., 049, though where the 
statute does not expressly or impliedly 


require the signature of the person 
himself, the rule in s. 183 will apply: 
Dennison v, Jeffs [1896], 1 Ch., 611. See 
the comment to s. 183. 

2 Dennison v. Jejjs [1896], 1 Ch.. Oil. 
2 Bevan v. Webb [1901], 2 Ch., 69, 68. 

4 The Italies are mine. 
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It; seems to me that there is nothing whatever in the fact that a man is a 
partner which can narrow the primd facie right to use to the full extent 
the privilege which is accorded to him/’ 1 See also the foot note, to the 
word “ agent 5? in s. 183. 

184. As between the principal and third persons any 
who may bo an person 2 may become an agent, but no 

agent* person who is not of the age of majority 

and of sound mind can become on agent, so as to be respon¬ 
sible to bis principal according to the provisions in that 
behalf herein contained. 

COMMENT. 

As indicated in the marginal note to s. 184 it deals with the question, 
who may be an agent. The section itself mentions one class of persons, 
MINORS, and lays down the incidents of a minor’s agency in two of its 
aspects 

Secondly , the same person may become the agent of both the 
principals who axe entering into a contract . 3 

Thirdly, with reference to illiterate persons (who may, in some 
respects, be compared, for the .present purpose,' to minors),—prior to the 
introduction of universal education in England the question was raised 
in some cases between Railway Companies and consigners of goods, whether 
where a consignment note was signed by the plaintiffs servant, who was 
unable to read,and who declared that he was ignorant of its contents 
the consignor was bound by the terms. He was held bound, when it 
was proved that the note was in the usual form, that it was always required 
to be signed by the consignor, that the servant had frequently signed 

1 Bee footnote 3 on jp. 559. 1 N. & M.* 313 (auctioneer’s clerk) ; 

2 As to illiterate servants expressly Durrell v. Evans (1862). .1 H. & C.» 

stmt to make contracts with Railway 174 (factor); Thompson v. Gardiner 

Companies for the carriage of goods, see p870), 1 C. P. It, 777 ; Rhodes v. Monies 

Kirby v. Great Western Ry. Co. (1808). [1895], .1 Ch., 238, 249 (solicitor acting 

18 L. T., 058. See the interlocutory for both borrower and leisder). 
judgment of Martin, B., at p. 658, where The agent may act for both seller 
ho hold the master bound though the and buyer: Hughes y. Graeme (1864), 
servant' had signed without reading the 33 L. J. (Q. B.)♦ 335: Fairlk v. Fenton 
contract. The case was followed: (1870), L. R., 5 Ex., 109. Brokers for 

Foreman v. Great Western By. Co. (1876), sale of cotton in London generally act 

88 L. T., 851. See comment. for both parties : cf. Harper v. Vigors 

* Hind v. Whitehom (1806), 7 East,, [1909], 2 K B., 549, 557, ary. 

558 (auctioneer); Bird v. Boulter (1883), 
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such notes at the same station and that he was sent Iot the express purpose 
of making the contract under which the goods were to be carried. 1 See 
also the comment to s. 2, above. 


Consideration not 
necessary. 


185. No consideration is necessary to 
create an agency. 


COMMENT 

Duty of agent without remuneration.— It has been suggested 
that if the agency is without consideration the agent is not bound to 
do anything. 2 This, however, does not seem to be the effect of the 
Indian Contract Act, which does not distinguish the duties of a 
gratuitous agent from those of one who is remunerated for becoming 
agent. It will be remembered that different rules prevail in regard 
to gratuitous bailments from those prevailing in reference to bailments 
for consideration. 

The absence of any remuneration to the agent, or alleged agent, may, 
no doubt, have a very direct influence on the rights of the (alleged) prin¬ 
cipal, as, for instance, in regard to the restrictions on the agent against 
dealing on his own account, in the business of the agency, without the 
consent of the principal: m. 215 and 216, below. For, where a person, 
A, is employed to do some business for P with Q, which is to the mutual 
benefit of P and Q, and P does not give any remuneration to A, it is 
reasonable to presume that P knows, or to hold that he ought to 
have known, that A must be receiving some consideration from Q; a 
and it is very common in mercantile business that A should be remu¬ 
nerated not by P but by Q—not by the person employing him but 
by a third person. 3 

The High Court of Calcutta 4 had to consider the question whether 
remuneration of the agent by a third party was opposed to public policy 
in the following circumstances : A lady agreed to pay Rs. 125 a month to 
an executor appointed under her brother’s will, if the executor obtained 
probate and administered the estate. It was argued that the agree¬ 
ment was opposed to public policy as it offered an inducement to 


1 Kirby v. Great Western By. Co. (1868), 
18 L. T., 658, per Martin, B., Parker v. 
South Eastern By. Co, (1877) 2 C. P O. 
418; Foreman, y. Great Western By. Co. 
(1878) 38 L. T„ 851. 

2 Pollock and Mulla’s Indian Contract 


Act (3rd ed.), p. 531, citing Anson’s 

Contracts, 362, 

3 Of. Great Western Insurance Co. v. 
Cunliffe (1874), 9 Ch. App., 525, 535, 540 ; 
Baring v. Stanton (1870), 3 Ch. E., 502. 

4 Narayan v. Shajani (1894), 22 Cal,, 14. 

36 


T, ICA 
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prolong the administration. The Court held that the agreement was 
not opposed to public policy, as the estate would have remained un- 
administercd if the executor had not been promised the remuneration 
in question. 1 

Commission to agent as consideration. — The agent may become 
entitled to a consideration (remuneration for bis services) either by an 
express or implied contract (e.g., implied by custom of trade) or on the 
principle of quantum meruit? Reference might be made to the analysis 
of the notes to Culler v. Powell? which will be found in the comment to 
s. 51, above, 

186. The authority of an agent may he 
expressed 4 or implied. 5 

COMMENT. 

Admissions toy agent.—Under the Indian Evidence Act, s. 18, the 
agent may by implication have authority to make admissions. The 
section as applicable to agents would read as follows : c ' Statements 
made by an agent to any party to a proceeding whom the Court 
regards, under the circumstances of the case, as expressly or impliedly 
authorized 6 by him to make them, are admissions. 5 7 . 


Agent’s authority 
may be expressed or 
implied. 


1 JSee footnote 4 on p. 561. 

2 Read v. Rann (1830), 10 B. & C., 
438, 441 (per Parke, &). 

3 (1695), 6 T. ft., 320; 2 Sm. L. 

ft. 1. 

4 See s. 187, below, for explanation 
of the terms expressed and implied 
authority. 

5 Whore the law requires that agents 
for specified purposes shall be appointed 
in writing, or in any other particular 
form, the appointment must be in 
writing or in the form required. See 
comment, to ss. 10 and 186, above. 
Subject to this the authority may 
be not only express or implied, but it 
may be retrospective, i.e., by ratification, 
or under ss. 196 and 197 below. The 
circumstances sufficient to establish an 
agent’s authority and a contract made 
in the exercise of it, are considered in 
Mdgway v. Wharton (1857), 6 H. L. G., 
238. 

6 Of. Kirkslall v. Furness By. Co. 


(1874), I,, ft., 9 Q. B., 468, 472; Barnett 
v. South London & Co. (1887), 18 Q. B. I)., 
815. So where the agency is terminated, 
the power to make binding admissions 
is gone: Kalee Churn v. Bengal Coal Co, 
(.1874), 21 W. ft., 405. 

7 Govindji v. Chotahl (1900), 2 Bora. 
L. ft., 651. the agent’s acknowledg¬ 

ment of having received goods which 
he is authorized to buy is binding upon 
the principal: Bfiggs v. Lawrence 
(1789), 3 T. ft., 454; or a wife, who alone 
transacts business at home, binds, bv 
admissions, her husband as to the state 
of the account: Anderson v. Sanderson 
(1817), 2 Stark, 204; Meredith v. Itdner 
(1843), 11 M. & W,, 2Q2 ; Garth v. Hewing 
(1832), 8 Bing., 451. The declarations or 
a shopman arc not evidence against his 
employer unless made in the course of 
Ms employer’s business ; Smith d* Co. v. 
Bedouin S. N, Co. [1906], A. 0., 70, 
(Contrast; Meredith v. Tootner (1843), 
11 M. & W., 202. 
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Section 20 of the same Act may be considered to contemplate a case 
where a person is appointed an agent for the express purpose of making 
an admission : it provides that “Statements made by persons to whom 
a party to the suit has expressly referred for information in reference 
to a matter in dispute are admissions. 

As to admissions by one joint owner binding others see Kowsulliah 
v. Mukta i 2 as to an admission by one of several defendants against 
another. 3 

Agents for registration and pleading — Under the Indian 
Registration Act, XVI. of 1908,. s. 33, for purposes of presenting (under 
s. 32) a document for registration, the powers of attorney mentioned in 
s. 33 6f the same Act are required. And, under the Civil Procedure 
Code, 0. III., r. 4, the appointment of a pleader must be in writing. 
See the footnote to the word “ implied ” in s. 186- 

187. An authority 4 is said to be express when it is 
given by words spoken or written. An 
,xp“rim P u°l authority is said to be implied when it is 
authority. ^ j n f errec i f ro m the circumstances 5 of 

the case ; and things spoken or written, or the ordinary 
course of dealing, 6 7 may he accounted circumstances of 

the case. 


i Of. William, v. Innes (1880), 1 Camp., 
364; Daniell v. Pitt, ib., 366>t. ; Lloyd v. 

. WtOan (1794), 1 Bap., 178; Price v. 
Hollis (1813), 1 M. & 8., 103, and contrast 
Re Whiteby and Robert's Arbitration 
[1891], 1 Ch., 558. 

2 (1885), 11 Cal., 588. 

3 AumirtolaU Rose v. Rajormkant Milter 
(1875), 2 I. A., 113, 129. 

4 A POWER OF ATTORNEY must be 

-construed strictly: Malukchand v. Shah 
Mofjlmi (1890), 14 Bom., 590 and the 
authority to “ dispose ” of certain pro- 
.petty docs not authorise mortgaging it, 
/&., citing Story on Agency § 08: and a 
special authority is required to empower 
a. mercantile agent to draw and indorse 
bills; a power of attorney to carry on the 
ordinary business, without this special 
authority, will not so empower the 

agent: Pestonjee v. Goolrnahomed (1874), 

7 Mad. H. C. R., 3(59; citing Hogg v. 


'Smith (1808), 1 Taunt., 347: though 
this special authority may be implied : 
Edwards v. Bush ell (1865), L. R., 1 Q. B., 
97, cited in 7 Mad. H. C. R., 369, 371. 
See also Bryant v. La Banque dn Pewph 
[1893], A. C., 170, 177; Howard v. 

Baittie (1796), 2 H. BJ., 618 ; Wittingtov 
v. Herring (1829); 5 Bing., 442. Com¬ 
pare the comment to s. 182, above, 
paragraph 11. 

5 The circumstances may, <?.</., be that 
A allows B to manage his shop, and 
knows that 13 orders goods from C in the 
name of A, and pays for them out of A 5 s 
funds: illustration to s. 187 ; or authority 
may be implied in the relations between 
the parties (ca/., as between husband 
and wife, as to winch seo comment): 
Oirdhari v. Crawford (1885), 9 All., 
147. 

« Pole v. Irtish (1860), 28 Bear., 562. 
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Illustration* 

a » shoo ia Serampar, living himself in Calcutta, and visiting the- 

shop occnsionally. The shop is managed by B, and he is in the habit of ordering 
tZs from Cin the name of A for the purpose of the shop, and of paying for them 
out of funds Avith As knowledge. B has an implied^ authority from A to 
order goods from C in the name of A for the purposes of the shop. 

COMMENT. 

Wife as husband’s agent.-~There have been numerous cases with 
reference to the husband’s liability for debts contracted by the wife: 1 
only some of which need be referred to here. 

The liability of a husband for his wife’s debts “depends on the . 
principles of agency, and he can only be liable when it is shown that he 
has expressly or impliedly sanctioned what the wife has doite; ” 2 and 
this question is to be treated as one of fact, upon the circumstances of each 
particular case : 3 the mere fact of marriage does not authorise the wife; 
nor does co-habitation, by itself, raise the presumption that the wife has 
been so authorised. 4 

When she enters into a contract with the consent or authority of her 
husband, she acts, it is clear, as his agent, and binds him by her act. 2 So 
also does she bind him by her contract, if she enters into it under certain 
circumstances (which will be considered below) even though she has acted 
without such consent or authority: the law in such cases empowers her 
to pledge her husband’s credit. If, however, she enters into a contract in 
the absence of such consent or circumstances, she fails to bind her 
husband by her act.. J 

“ Where there has been nothing done, nothing consented to by the 
husband, to justify the proposition that he has ever held out his wife 
as his agent, the question whether, as a matter of fact, he has given the 
wife authority, must be examined upon the whole circumstances of the 


1 Seo Manley v. Scott, Montague v. 
Benedict , and Seaton v. Benedict,, Smith’s 
Leading Cases II*» 447—485 ; and the 
notes thereto, 485, 505; Wailhman v. 
Wakefield (1807), 1 Camp., 120. 

2 Girdhari v, Crawford (1880), 9 All., 
147,155 

3 Debenham v. Mellon (1880), 0 A. C., 
24, 31. 32, 33. 

4 Of. Jolly v. Rees (1864), 15 C. B. 
(:sr. s.), 628, 638: “plaintiffs raised a 
presumption of the defendants liability 


Joy showing that the goods were ordered 
by his, (the defendant’s) wife, while living 
with him, for the use of herself and 
children.” See the whole of the para¬ 
graph (p. 639 of the report) in which it 
is explained how the presumption was 
rebutted, and what- reply given to the 
rebutting evidence. 

5 Nathubhai v. Jaoher (1876), 1 Bom., 
241, 123; Alltmuddy v. Bnthani (1878), 
4 Cal, 140. 
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-case. Now, though not intending to hold her out as his agent, and 
though she may not actually have had authority, the husband may have 
so conducted himself as to entitle a tradesman dealing with her to rely 
upon somo appearance of authority for which the husband ought to be 
held responsible/ ? 1 

The wife’s managing her husband’s house and establishment, usually 
raises that presumption. 1 Just as marriage is not sufficient fco shew 
authority, so absence of it is not sufficient to prove that there is no 
authority ; and a man who allows a woman to use his name and to pass as 
his wife, may be bound to pay for goods furnished to her, even by a man 
who knew that the parties were not married. 2 

Authority of necessity to husband and wife.—Implied authority 
may be presumed from necessity : 3 e.g where the husband has deserted 
his wife. 3 But where a Hindu wife has left hex husband without a justi¬ 
fying cause, 4 (his marrying a second wife not being justification) this 
•circumstance, without more, cannot give her implied authority, as his 
agent, to bind him for debts incurred for necessaries. 5 * 

The presumption of implied authority to pledge the husband’s credit 
may be rebutted (some of the rebutting circumstances are mentioned 
in the footnote)^—except in cases where she lias been unjustly turned 
out of doors, or forced by violence to leave the husband’s house, in which 
cases she has authority out of necessity ; and her right to bind him is not 
affected by any private agreement between them. 7 As was “expressed 
by Lord Selborne, such circumstances of necessity imply a mandate 
hy law, making the wife (who cannot herself contract, uulcss so far as 


1 Debenhmn v. Mellon , (1880) 0 A. C. 
24, 32. 

2 Watson v. Tkirlkeld (1794), 12 Esp., 
630 ; Ryan v. Sams (1848). 2 Q. B,, 400, 

3 Wilson v. Ford (1808), L. R., 3 

Exeh., 03; Johnstone v. Sumner (1858), 
3 H. & N., 261; Wilson v. CRossop 
(1888), 20 Q. R. D., 554; Vebenham v. 
Mellon (1880), 0 A. C., 24, 31, 35; 

Jolly v. Rees (1864), 15 C, B. (*. s. ), 628 ; 
Pmiv. Mahndeo (1880), 3 All., 122, 124. 

4 Personal violence is justifying cause : 

Brown v. Ackroyd (1856), 0 E. & B., 819; 
Emery v. Emery (1827), 1 T. &• J., 501; 
Baker v. Sampson (1863), 14 0. B. 

<n. s.), 383. 

5 Virasvami v. Appasmmi (1803), 1 

Had. H. C. R., 375; Nathubhm v. 


Jaoher (1876), 1 Bom., 121, 125. 

6 Mahomed Sultan Sahib v. Horace 
Robinson (1907), 30 Mad., 543 (rebutting 
circumstances: provision for supply of 
necessaries to the wife, out of allowance 
made by the husband, and payments 
made by the parents of the children 
boarding with her); Jolly v. Rees (1864), 
15 C. B. (x. s.), 628 (see the first imra- 
graph of the judgment; Dcbenham v. 
Mellon (1880), 6 App. Cas., 24,32 (absence 
of household establishment and of annual 
allowance by husband sufficient for 
necessities of the wife); Morell v. West¬ 
moreland [1903], 1 K. B., (4. 

7 Johnston v. Sumner (1858), 3 H. 
& N.,201; Debenham v. Mellon (1880), 6 
App. Gas., 24, 31. 
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she may have separate estate) the agent in law of her husband, to‘bind 
him, and to pledge his credit, by what otherwise would have been her 
own contract.” 1 

But a husband’s liability for necessities 2 is on a different principle 
from that for her trade or business debts. In the latter case express 
proof of authority is necessary, or of circumstances estopping the husband 
from denying her authority. 3 

188 An 4 agent 6 having tin authority to do an act 
has authority to do every lawful thing® 
Kxt Rttthurity 6 " 1 " which is necessary 7 in order to do such 
■< act. 8 

An agent having an authority to carry on a business 
has authority to do every lawful thing 9 necessary for the 
purpose, or usually done 10 in the course of conducting 
such business. 11 


1 Debenham v. Mellon (1380), 6 App. 
Gas., 24, 31. 

2 As to what are necessaries see 
Harrison v. Grady (1865), 13 L. T., 369; 
Farristall v. Lawson (1876), 34 L. T. 
(medical attendance); PhiUipson v. 
Hayter (1870), L. R., 6 0. P., 38 (clothing 
for children); Morgan v. Chetwynd 
(1865), 4 F. & Fr„ 451 (articles of dress); 
Hunt v. Be Blaquiere (1829), 5 Bing., 550, 
559 (meat, drink, clothes, physic, oto.); 
Shoolbred v. Baker (1867), 16 L. T., 359 
(clothing for children); Jenkinaon v. 
Bullock (1891), 8 T. L. B., 61 (millinery). 

3 Re Shepherd, ex parte Shepherd (1879), 
10 Ch. JD., 573. 

4 The section seems to be based on, 
Pole v. Leash (I860), 28 Beav., 562; 
see Story on Agency, § 127; and a. 237, 
below. 

6 As to co-agents see comment. 

6 See the footnote, to the word ad in 
s. 182, above. As to receiving notice 
on behalf of his principal, of whatever 
is material to be stated in the course 
of the business, see Rampal v. Balbhaddar 
(1902), 25 AIL, 1, 17 (p. c.); and s. 229, 
below; as to making admissions see 
the Indian Evidence Act, s. 18 noted 
in the comment to s. 186, above. 


7 E.g ., an agent authorized to carry 
on the business of a money-lender and 
financier is authorized to pledge the 
credit of the firm : Bank of Bengal v, 
Ramanathan Chetiy (1915), 43 Cal., 527 : 
Bryant Pour's and Bryant v. La Banquet 
du Peuph [1893], A. C., 170. See also 
Trueman v. Loder (1840), 11 D. & E„. 
582, 594, and comment. 

3 Where the authority to an agent is 
general, it will he construed liberally,, 
but according to the usual course of 
business in such matters : Pole V. Leash 
(I860), 28 Beav., 562. As to powers of 
attorney see comment to s. 182 para 
graph 11. 

3 As to the agent borrowing, see 
Ferguson v. Umchand Boid (1905), 33 
Cal., 343. As to unlawful acts see 
footnote to the word “ act ” in s. 182 
above. 

10 See the paragraph of the comment 
to s. 188, headed “ usual course'' of 
business.' 7 

11 If, however, the usage changes the 
character of the agent as agent, or the* 
nature of the dealing, it will not find a 
person who is ignorant of it: see the 
paragraph in the comment headed 
" ignorance of trade usages.” 
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Illustrations . 

(a) A 1 is employed by B, residing in London, fco recover at Bombay a 
debt due to B. A may adopt any legal process necessary for the purpose of 
recovering the debt, and may give a valid discharge for the same. 

(b) A constitutes B his agent to carry on Iiis business of a ship-builder. 
B may purchase timber and other materials, and hiro workmen, for the purposes 
of carrying on the business. 

COMMENT. 

Tlie section analysed.—The section fixes the scope of the agent’s 
authority by laying down,— 

(a) that he has authority to do every lawful thing tlut is necessary 

in order to do the act that he is authorized to do ; 

(b) that if authorized to carry on a business, he has authority to 

do every lawful thing,—• 

(i) necessary for the purpose, or 

(ii) usually done in the course of conducting such business. 

It is the last clause,—numbered (ii) above,—that requires most 
frequently to be applied, and the paragraphs of the present comment 
beaded “ illustrations, ” “ usual course of business” and “ commercial 
usages,” are to a great extent explanations or expansions of this part 
of the section. 

The burden of proving that a person has authority to do a certain 
thing, is on the person asserting it. 2 3 

Co-agents.—Where there are several co-agents, they may be author¬ 
ized to act— 

(a) jointly; or 

(b) jointly and severally ; 3 or 

(c) that two or more of them shall form a quorum, authorised to 

act in the name of the whole body ; 4 

but where an authority is given to several persons, with no stipulation that 
they may act severally or through a quorum, then they must all join in 


1 For other illustrations, see com¬ 

ment. 

3 Goff v. Great Northern Ry. Co. 
(1861), 30 L. J. (q. b ), 148, 151; Rosen¬ 
baum v. Behon [1900], 2 Ch., 267 
(per Buckley, «T.). 

3 Guthrie v. Armstrong (1822), 5 Barn. 


& Aid., 628 (power of attorney to fifteen 
persons to act jointly or severally: 
the power validly exercised by four acting 
together). 

4 A quorum is often authorized 
in a joint stock Company: Ridley v. 
Plymouth , &c. Co . (1848), 2 Exch., 711. 
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exercising the authority. 1 If a quorum is named a le^s number cannot 
act so as to bind tbe principal. 2 * See also the paragraph, below, beaded 
“ Co-agents : can majority bind minority V ’ 

c: One co-agent is not liable for the act ’ or default “ of another 
unles» he has expressly authorised or tacitly permitted it, 8 or the 
co-agents are partners.” 4 * * * 

Co-agents: can majority bind minority ?—Some considerations 
referring to this question have already been adverted in tbe last para¬ 
graph, above. 

In Grindly v. Barkerf the Court considered the operation in law 
of a judgment of four out of six triers, (six being the number constituted 
to be the triers, and the six being assembled to inquire and try) ; and 
whether it was to be deemed the finding and judgment of the body, or 
merely of the four who concurred. The question was held to be involved 
in it, What was the general rule of law in the case of bodies of men 
entrusted with powers of this nature ; whether they must all concur, or 
whether the decision of the majority would bind the whole. The answer 
given was, that, tc Where a number of persons are interested with powers 
not of mere private confidence, but in some respects of a general nature, 
and all of them are regularly assembled, the majority will conclude the 
minority and their act will be the act of the whole.” 

1 Brown v. Andrew (1849), 38 L. J. Eyre, C. J., 236. I have adhered to 

<q. u.), 153 ; Bell v. Nixon (1832), 9 Bing., tho language of the judgment# as far as 
313; Boyd v. Durand (1809), 2 Taunt., reconcilable with condensation. The 
161 (joint authority to arrest). In re following points may be noted: (1) in the 
Liverpool Household Stores (1890), 59 case of corporations there is no necessity 
L. J. (on.), 610 (per ICekewich, J) that the whole body should meet ; it 

2 Kirk v. Bell (1851), 16 Q. B., 290 : is enough if notice be given, p. 236; 

D'Arcy v. Tamar , etc.. By. Co. (1867), (2) when all meet, all the knowledge 

L. Ft., 2 Ex., 158 (quorum being three, that each can afford “is communicated 
written authority of two directors at a to the others, p. 237; (3) where a body 
private interview, and, at another private is required to form an opinion, not being 
interview, verbal promise of third, held permitted to say that they will form no 
insufficient). opinion, in such cases not dissenting 

s This rule is chiefly exemplified in ' from those that do express their opinion 
the case of directors of companies. maybe tantamount to agreeing: p. 239 

4 Halsbury, Law.* of England, L, 160, (per Boiler, J.); (4) in matters of public 

Partners are agents of each other: see concern the voice of the majority shall 
ss. 250, 251, below ; and the paragraph govern: Oo. Litfc., 181, b .; (5) “a 

headed « partners ” towards the. end different construction prevails with respect 
of the comment to s. 182, above ; also to private authorities and authorities 
tho paragraph numbered (21) in the for the advancement of public justice.” 

present comment. per Rooke, J,, p. 241. 

« (1798), 1 Bos. & Pull., 229, per 
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The effect of the rule is thus stated by Mr. Bowsfcead in his work 
on agency article 7 : ct All the co-agents must concur in the execution 
of a joint authority, in order to bind the principal, in the absence of a 
provision that a certain number of them shall form a quorum, 1 pro¬ 
vided that where the authority is of a public nature, and the persons 
in whom it is invested all meet for the purpose of executing it, 
the act of tin? majority is, for this purpose, deemed to be the act of 
the whole body . 59 

In a case recently decided by the Madras High Court, and reported 
only after these pages had gone to the press, it was laid down, in 
accordance with the English authorities, that where there is a fixed 
body of persons forming a committee, in the absence of a quorum 
being laid down by the rules, the committee can act as such only if 
a majority of the members are corporately assembled in a meeting 
{notice having been given to all the members); and then a majority 
of those present can bind the minority, and can consequently act as 
representatives of the whole body. 2 

Usual course of business.— The importance of the provision 
in s. 188, that an agent authorized to carry on a business, has 
authority to do every lawful thing usual!} 7 done iu the course of 
conducting such business, has been pointed out above: see the 
paragraph of the present comment in which the section is analyzed. 
Some of the cases having reference to this point are mentioned in 
the footnotes to the paragraph of headed “ commercial usages,” 
below. 

The general principle underlying the cases, however, may be shortly, 
and, perhaps with sufficient accuracy, be stated to be the same on which 
customs and usages are considered to be implied terms of every contract: 
customs and usages are presumed to be so well known, that they are not 
•expressly included in the terms of the contract. Similarly, a third person 
dealing with an agent, is entitled to assume that the agent has, from his 
principal, such authority as is usually given to agents in the particular 
business,—that he is authorized to act as other agents of the particular 
kind are usually authorised to act. If the principal desires that bis agent’s 
authority shall be hedged in within bounds narrower than usual, he 
must give notice of this fact to third persons. 


1 Brown v. Andrew (1849). 18 L. J. Taunt., 161. 

(Q. B.), 153; Boyd v. Durand (1809), 2 2 Baza v. AH (1916), 40 Mad .,ML 
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Commercial or trade usages*«—The authority of an agent, as 
stated above, often depends upon commercial usages: some principles 
relating to customs and usages are mentioned in the footnote. 1 

The existence of any usage of trade is, however, a question of fact, 
dependent for its proof on the evidence adduced in the particular case, 
and, when proved, it has reference generally to certain local limits, or its 
applicability may be otherwise restricted to particular trades, or even 
branches of trades. Nevertheless, usages find a place in books on law 
and property so, because when a usage has been frequently proved in the 
Courts, judicial notice is taken of it; and if the usage is of sufficient 
importance, intrinsically, and is shown to prevail over an extensive area, or 
in places where business transactions are frequent and important, then 
the usage, in its practical operation, is not. materially different from a rule 
of positive law. 

An effort has been made in the present work to mention such. 

• usages as satisfy the requirements above stated, in connection with those 
rules of law which are either altered, or given a new or more extensive 
operation, by the usage in question- 

Ignorance of trade usages.—A man dealing in the market is 
expected to acquaint himself with the usual course prevalent therein : 


agent in a character which involves 
a particular authority, he cannot by a 
SECRET reservation divest him of that 
authority” : said Cockbum, C, J., in 
Edmunds v. j Bushell (1865), L. R,, 1 
Q. B., 97, 99; Howard s. Steward (1866), 
L. R., 2 C. P., 148 : (the principal must 
notify to the world if he wishes to 
circumscribe the agent’s authority). 
On the same point see Pickering v. Bush 
(1812), 15 East., 38, 43; see the passage 
from this case, given in a footnote to the 
comment to s. 2, on the interpretation of 
specific contracts. Of. National Bolivian 
Navigation Co. v. Wilson (1880), 5 App. 
Cas., 170, 209 (per Lord Blackburn) ;Wkite- 
head v. Tuckctl (1812), 15 East., 400; 
Grant v. Norway (1851), 10 C. B., 665, 
687 ; Sciitance v. Hawley (1863), 13 C. B. 
(n. s.), 458 noted below, s. 197 footnote 
to the word “conduct.” Seo also s. 237, 
below, and as to necessity of acquainting 
ourself with usual course of business 
see comment to a. 188 referring to 
Lang v. Smyth (1831), 7 Bing., 284. 


x Cf. Westropp v. Solomon (1849), 8 
0. B,; 345, 371—373 (per Maule, J.). 
The agent has the usual authority, though 
the principal may not be acquainted 
with the usual course of the business, 
e.g.> “A person employing a broker, 
must be supposed to give him authority 
to act as other brokers do. It docs not 
matter whether or not he is himself 
acquainted with the rules * by which 
brokers are governed : ” this is the whole 
judgment in Sutton v. Tatham (1839), 10 
Ad. & El., 27, 30. See also Pollock v. 
Stables (1848), 12 Q. B., 765. See, 
however, the comment. In Watteau v. 
Fenwick [1893], 1 Q. B., 346, followed 
Kinahan v. Parry [1910], 2 K. B., 389, 
it was held that the authority extends 
to all acts usually confided to agents 
of the particular kind, notwithstanding 
limitations as between the principal 
and agent upon that authority (per 
Coleridge, C. J., and YVilles, J.); Dingle 
v. Hare (1859), 7 C. B. (n. s.), 145, 156. 
“If a person employs another as an 
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and loss arising from transactions in ignorance of the usual practice, will 
not ordinarily be indemnified at the expense of innocent third parties. 1 * 
When the principal is unacquainted with the usages, considerations arise 
that were thus given expression to :—• 

a The question arises, whether it [the custom] is of such a nature 
as to be binding on a person who is ignorant of its existence, by merely 
employing a broker to buy for him in the market where the custom 
prevails. 

“ The effect of this custom is to change the character of a broker 
who is an agent to buy for his employer, into that of a principal to sell 
for him. No doubt a person employing a broker may engage his services 
upon any terms he pleases ; and if a person employs a broker to transact 
for him upon a market with the usages of which the principal is 
unacquainted, he gives authority to the broker to make contracts upon 
the footing of such usages, provided they are such as regulate the mode 
of performing the contracts and do not change their intrinsic character. 
Of course if the appellant knew of the existence of the usage and chose 
to employ the respondents without any restriction upon them he might 
be taken to have authorized them to act for him in conformity to such 
usage.” 3 

Similarly, where the usage is unreasonable, e.g., usage to disregard 
an Act of Parliament, strangers will not be hound by it. 3 

A usage that the agent may deviate from his instructions is 
unreasonable, and will not be enforced. 4 

Additional Illustrations.—The following decisions illustrate 
s. 188, and show what authority is implied in specified forms of 
authorization 

(1) An agent to negotiate and conclude contracts is not thereby 
authorized to pay or receive money which becomes due under 
such contracts, but the course of employment may justify the 
agent in so paying or receiving the money if known to the 
principal and not objected to by him. 5 


1 Of. Lang v. Smyth (1831), 7 Bing., 284. 

3 Robinson v. Moltetl (1875), L. R., 7 
Eng. & Ir. App., 802, 83 (v (per Lord 
Chelmsford); ef. Young v. Cole (1837), 

3 Bing. (n. a), 724 ; Davis v. Howard 

(1890), 24 Q. B. D., 691; Ex parte Bishop, 


was hold to be entitled to indemnity, 
having acted according to usage: see 
s. 222, below. 

3 Perry v. Barnett (1885), 15 Q. B. T>., 
388. 

4 Ariapa v. Narsi (1871), 8 Bom. H. 


re Fox Walker & Co. (1880), 15 Ch. D., 400. C. R, (a. C. J.), 19. 

In the last three cases cited, the agent 5 Pole v. Leaslc (1860), 28 Boav., 562. 
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(2) The servant of a private owner intrusted to sell and deliver a 

horse on one particular occasion is not by law authorized 
to bind his master by warranty. 1 But the agent or servant 
of a horse-dealer has such authority, even though he has 
express orders not to warrant. 2 

(3) Authority to discount a bill does not authorize endorsing bills 

with the name of the principal ; 3 authority to draw bills and 
promissory notes does not necessarily imply authority to draw 
in favour of the agent himself or his firm. 4 

(4) Authority to receive a debt means that the agent must receive 

it in money, 5 and it is not sufficient that the debt is written 
off against a debt due from the agent: 6 nor, in the absence 
of usage, to receive a cheque, 7 or a bill of exchange. 8 Some¬ 
times, however, as in an auction, it is usual to receive pay¬ 
ment by cheque, and then the agent, may act in accordance 
with usage. 9 But he has no authority to take bills of 
exchange or post-dated cheques. 10 

(5) Authority to sell a house, authorizes describing it. 11 An estate- 

agent having authority to procure a purchaser and to advertise 
a property, has no authority to enter into a contract for sale. 12 
But instructions to sell the property and an agreement to pay 
commission on the purchase, is mole than authority merely 
to find a purchaser, arid authorises the agent not only to 


special conditions). 

45 Sweeting v. Pearce (1859), 7 0. B. 
(s. s.), 449, per Willes, J. ; Underwood v. 
NkJioiU (1855), 17 C. B., 239. 

7 Pape v. Weetacolt [1894], 1 Q. B., 
272; Underwood w Kicholls (1855), 
17 C. B., 239. 

8 Him Bros . v. Steamship Insurance 
Syndicate (1895), 72 L, T., 79 ; Williams 
v. Evans (1866), L R., 1 Q. B., 352 
(auctioneer). 

9 Farrer v. Lacy (1885), 31 Ch. 1)., +1. 

10 Williams v. Evans (1866), L. R., 1 
Q. B, 352; Pape v. Weslacott [1894], 1 
Q. B, 272. 

n Mullens v. Miller (1882), 22 Cl). D., 
194, 

12 Hamer v. Sharp (1874), L. R., 19 
Eq., 108, followed Chadburn v. Moore 
(1892), 61 L. J. (CH.), 674. 


1 Brady V. Todd (1861), 9 C. B. (n. s.), 
592. 

2 Howard v. Sheward (I860), L. R.. 
2 0. P., 148 ; Brookes v. I Jamil (1883), 
49 L. T. (n. «.), 569. 

3 Fenn v. Harrison (1790), 3 T. R., 
757, affd. (1791) 4 T. R., 177. [Durnfowl 
and East’s reports vols. 3 & 4.] 

4 Sanka Krishna Murthi v. Bank of 

Hannah. (191.1), 35 Mad., 692, 700, 701. 
This case also deals with the authority 
that a Hindu widow has to employ an 
agent on behalf of her minor son’s ances¬ 
tral firm, authorising him to draw bills. 

& Sweeting v. Pearce (1861), 9 0. B. 

(iff. a). 534, 540 ; Legge v. Byas Mosley & 

Co. (1901), 7 Com. Cas., 16, 19; William 

v. Evans (1866), 1. R., 1 Q. B., 352; 

see also Sykes v. Giles (1839), 5 M. & W., 

B45 (which however turned more on the 
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negotiate, but to sign, an agreement for sale. 1 On the other 
hand, an agent employed to sell has no authority as such to 
receive payment. 2 

(6) A bill-broker is not a person known to the law with certain 

prescribed duties, but his employment is one which depends 
entirely upon the course of dealing; his duties may vary 
in different parts of the country, and their extent is a 
question of fact, to be determined by the usage and the 
course of the dealing in the particular place. 3 

(7) Authority to dispose of certain properties does not authorize 

mortgaging it. 4 

(8) Authority to sell and purchase, charter vessels, and employ 

servants, and, as incidental thereto, to do certain specified acts, 
including the indorsement of bills and other acts for the 
purposes, does not authorize the borrowing of money. 5 

(9) Authority to sign every contract, agreement, acceptance or other 

document for the purpose of negotiating, selling, disposing 
of, designing and transferring Government promissory notes* 
authorizes to sell and purchase notes, but not to pledge 
them. 6 

(10) Authority to receive all salary and money, with all the principal's 

authority to recover, compound and discharge, and to give 
releases, and appoint substitutes, does not authorize the 
attorney to negotiate bills received in payment; nor to indorse 
them in his own name ; nor does a power to transact all business: 
evidence of an usage at the navy office to pay bills endorsed 
by the attorney in his own name and negotiated by him 
under such a promise, cannot be received to enlarge the opera¬ 
tion of the power. 7 


4 Malukchand v. Shah Moghan (1890), 
14 Bom,, 590. 

5 Bryant v, La Banque du Peuple [1893], 

A. C., 170. See also Ferguson v. 

Umchand Bold (1905), 33 Cal., 343. 

8 JonmenjOy Coondoo v. George Alder 
Watson (1884), 9 App. Cas., 561. See also 
Bank of Bengal v. Macleod (1849), 5 Moo., 
I. A., 1; Bank of Bengal v. Fagan, 
ib 27. 

7 Hogg v. Snaith (1808), 1 Taunt.. 347. 


1 Rosenbaum v. Belson [1900], 2 Ch., 
267 where Buckley, J., collects the 
authorities. 

55 Mynn ' v. Jolijfe (1834), 1 Mood. & 
Robins., 326 {per Littledale, J., at Nisi 
Brins). 

3 Foster v. Pearson and Stephens v. 

Foster (1835), 1 C. M. & R„ 849; two 

cases arising out of the same transaction, 

in which apparently inconsistent verdicts 

were given. 
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(11) An authority to demand, sue for, recover, and receive by all 

lawful ways and means whatsoever all moneys, debts, dues 
etc., and to give sufficient discharges, does not authorize the 
agent to indorse bills for the principal. 1 

(12) An authority to sign any bottomry bond, or instrument of 

hypothecation, on the vessel, or her cargo, and to sell and 
dispose of, either absolutely, or by way of mortgage, or 
otherwise, as he should think proper, the said vessel or any 
share thereof, and to execute all instruments and fco do all 
acts which should be requisite and necessary for completing 
such sales, transfers, mortgages or any of them, and 
generally to do all acts about the business and affairs 
aforesaid,—authorizes the agent to assign by way of 
mortgage all the freight, hire, and passage-money and 
earnings of the ship in her intended voyage. 2 

(1.3) Authority to charter the vessel on such terms and in such 
manner as he should think proper, and generally to represent 
the shipowners in gelation to the premises and to the said ship, 
her management or mail, includes the authority to warrant 
that the ship was AM. 3 

(14) Authority (oral or written) to act generally in the absence of 

the principal, authorizes the agent to instruct a solicitor to 
appear to show cause against adjudication of bankruptcy. 4 

(15) Authority to commence and carry on, or to defend, all actions, 

suits, or other proceedings touching anything in which the 
principal or his ships or other personal estate may in any way 
wise be concerned, authorises the agent to sign on behalf 
of the principal a bankruptcy petition against a debtor of 
the principal. 5 

(16) Authority to sell by auction does not authorize to sell by 

private contract, even at a higher price, 6 


1 Murray v. East India Co. (1821). 5 (1859), 2 D. F. & J., 263. 

B. & Aid., 204. 5 Ex parte Wallace, re Wallace (1884), 

2 Wittes v. Palmer (1859), 7 0. B. 14 Q. B. D., 22. 

(N. s.), 340. 6 Daniel v. Adams (1704), Arab., 495 ; 

3 Mouth v. Macmillan (1803), 2 H. & Marsh v. Jelf (1862), 3 F. & F, t 234, 

'£•* 750. (Nisi Priiis, per Keating, J.). 

4 Ex parte Framton. re Frampton 




S, 188.] 


AGENCY, 


575 


(17) Authority to borrow money was considered in Ferguson v. 

Vm Chanel Bold} where it was remarked that ss. 187 and 188 
“ would no doubt authorize a manager to borrow if necessary : 
but such general provisions are subject to modifications in 
particular cases and in this case they were so modified, for 
the managers had been allowed no power to borrow.’’ 

(18) Authority to sell, as broker is exhausted the moment the sale is 

completed, and then the broker is functus officio. The 
terms of the sale cannot then be altered except by the authority 
of the principal. 1 2 Still less has the agent authority 3 to cancel 
a contract once made. 

(19) Agency sometimes arises out of necessity. 4 The circumstances 

which give a wife authority to act as her husband’s agent 
have already been considered. See the comment to s. 187. 
above. 

(20) Authority to receive notices and information and to make 

admissions in regard to the business transacted, is or may be 
implied : see s. 229, below, and the Indian Evidence Act, s. 18 
noted iii the comment to s. 186 above.. 

(21) Partners are agents of one another 6 (see comment to s. 182, 

above, the paragraph headed “ partners ,? ) ; and the following 
are some of the instances of the scope of their authority ’ 

(a) u To enter into a submission for arbitration is no part of 
the ordinary business of a trading firm.” 6 “ such a 
power does not arise out of the relation of partnership ” 7 
though the partner may be entitled to bring a suit on 
behalf of the firm. 8 


4 Of. the Margaret Mitchell (1858), 
4 Jur. (N. 8.), 1193. 

* See ss. 239 and 251, below; and see 
Williamson v. Barbour (1877), 9 Ch. D., 
528, 535, the sentence cited in a footnote 
to the comment to s. 229, below, 

* Stead v. Salt (1825), 3 Bing., 101; 
Adams v. Bankart (1835), 10. M. & R. 
681 ; JJattoobhoy v. Vallu (1899), 1 Bom 

L. R., 828. 

7 Adams v. Bankart (1835), 1 Or. 

M. & R., 681. 

H Ram Bharose v. Kallu Mai (1899). 
22 All, 135. 


1 (1905), 33 Cal., 343, 347, ( per Ghose 
and Pargitor, JJV). See the comment to 
s. 189, below; and Hawtayne v. Bourne 
(1841), 7 M. & W., 595. 

2 Blackburn v. Scholes (1810), 2 Camp.» 
341, 343. Similarly, as to an auctioneer ; 
in Scion v. Slade (1802), 7 Yes. Jun., 265, 
276, Lord Eldon said : “ The moment after 
the sale, the auctioneer was no longer 
the agent of the plaintiff. He was 
agent only to sell, not to deal with the 
terms upon which a title was to bo made.” 

3 Xenos y. Wickham (1867), L. R., 2 

Eng. & Ir. App., 296, 320, 321. 
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(6) Every partner will be presumed to have authority to apply 
the partnership assets in payment of partnership debts, 1 
and from this the rules stated in the next paragraph have 
been held to follow. 

(e) In every going mercantile firm, each partner will be presumed 
to have authority to acknowledge, under the Indian 
Limitation Act, s. 19, a liability to pay a debt which 
otherwise would, be barred at the time of the suit. 2 3 

(d) A partner, having sole management of a partnership business, 

lias power of borrowing, as incidental to the pow er to trade, 
and the power to pledge (or mortgage) partnership assets 
as incidental to the power of borrowing. 8 

(e) A partner who renews a lease in his own name is a trustee 

for the other partners, 4 but he may take the lease in the 
.name of the partnership (provided it is usual or necessary 
in regard to the particular business, see a. 251 below), 
and, in that case, the partners will all be liable on the 
lease. 5 

(]) In ordinary cases of commercial partnership the law implies 
authority to draw and accept bills^ as part of the ordinary 
course of such partnership. 6 * 

189- An agent has authority, in an emergency, to 

Agent’s authority d ° a11 8Ucl1 acts ’ toX Purpose of pi’0~ 

in an emergency. tecting bis principal from loss as would 


1 Goodwin v. Patton (1879), 41 L. T„ 
91. 

2 Pmnji Ludha v. Dosm Docmgersey 
(1886), 10 Bom., 368; Gadu Bibi . v 
Purnholam (1888), 10 All, 418. 

3 Asan Kani BavuUar v. Soma sun - 
damm (1908), 31 Mad,, 206. 

4 liagoonathdas v. Morarji (1892), 16 

Bom,, 668, 574, but quaere as to whether 
the fact that the lease is taken in the 
name of the firm or of a partner is con¬ 
clusive : see (Minna Ramanuja v. 

Padmanabha (1896), 19 Mad,, 471, 

476, 

3 Raghoonalkdas v. Moorarji (1892), 
16 Bom., 568, 570; Chinna Ramanuja 
v. Padmanabha (1896), 19 Mad., 471, 476. 


• Nicholson v. Ricketts (1860), 2 E. & 
E., 497, 524. 

7 Cf. Story Agency, § 237. E.g. (i) lie 
may have to delegate his authority, on 
appoint a sub-agent: Be Bussche v. Alt 
(1878), 8 Cli. D., 286, 310, 311; (ii) ho 
may deviate from his orders: see illus¬ 
tration (b) to s. 189; Story, Agency, 
§ 141; thus a factor may sell below 
stipulated price if the goods are perish¬ 
able : Chapman v. Morton (1843), 11 
M. & W., 534, or may insure goods 
without authority, or place funds in a 
place different from that directed. As 
to presumption, cf. Jadu Lai v. Janki 
Koer (1908), 35 Cal., 576, 603. i; 
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be done by a person of ordinary prudence, in his own 
case, under similar circumstances. 1 

Illustrations. 

(a) An agent for sale may have goods repaired if it be necessary. 

(b\ A consigns provisions to B at Calcutta, with directions to send them 
immediately to C at Cuttack. B may sell the provisions at Calcutta, if they 
will not bear the journey to Cuttack without spoiling. 

COMMENT. 

Authority to borrow in emergency. —The power to borrow 
money on tbe credit of the principal and to pledge his goods is very res¬ 
tricted under English law. Parke, B., said : “ 1 am not aware that- any 
authority is to be found in our law to support this proposition,” viz., 
that an authority may be inferred, in cases of necessity, to raise money 
for conducting the general business of the mine. 2 . It is submitted however 
that this case would be a very unsafe guide for taking the law applicable 
in India. For, the elements on* which the decision in India would 
depend are,— 

(1) the facts of the* particular case ; 

(2) the agent's authority in emergencies, under s. 189 ; and 

(3) the agent’s duty to communicate with the principal, under 

s. 214. 

It is unlikely that any case in India would occur in which the facts 
would be on all fours with those in a case decided in 1841 in England, 
and the rules in ss. 189 and 214, must be taken in accordance with the 
very words of the Legislature. The language of Alderson, B., in the 
case is noteworthy. u There is no rule of law that an agent may in a 
case of emergency suddenly arising raise money and pledge the credit of 
his principals for its repayment; is this equally true in India, in 
spite of s. 189 1— u and even if it were so,” Baron Alderson continues, 
“ in this instance there was ample time and opportunity for him to have 
applied to his principals .” 2 Cf. s. 214, below, on this last point : does 



1 Bub see a. 214, below under which has authority to borrow money and oven 

the agent must communicate with the to pledge th$ ship, on the grounds that 

principal, with reasonable diligence, to (1) the law generally provides for 

obtain his instructions. ordinary events, and not for cases which 

2 Haivtayne y. Bourne (1841), 7 M. are of rare occurrence; and that (2) 

& W., 595. Parke, B., distinguishes the accidents at sea are likely and frequent 

rule by which the Captain of a ship events. 

T* ICA 


37 
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When agent can¬ 
not delegate. 


not this aspect of the case minimize the effect of the general statements 
iD regard to the' restrictions against borrowing in an emergency ? 

Sub-Agents . 1 

190- An agent cannot lawfully employ 2 another to 
perform acts which he has expressly or 
impliedly 3 undertaken to perform per¬ 
sonally "unless by the ordinary custom of trade 4 a sub-agent 
may, or, from the nature of the agency, 5 a sub-agent must, 
be employed. 6 

COMMENT. 

Though the principle of s. 190 is clear and beyond controversy,— 
it is the same as that of the Indian Trusts Act, s. 47.® end it is, in one sense, 
a merely modified form of s. 40, above,—yet it must be submitted, with 
great respect, that the section is not very liappily worded. 

If literally construed, it may be supposed to be the law that though 
an agent may have expressly undertaken personally to perform certain 
acts, yet he may employ sub-agents to perforin them, if by the ordinary 
custom of trade a sub-agent may be employed. This, however, could not 
have been the intention of the Legislature. The matter is, perhaps, only 
of academical importance, as the ultimate question must always be one 
of construction, whether or not, in the circumstances, the particular 
contract, must be construed as one on which the employment of a 
sub-agent, was contemplated or permitted. . 


1 For definition see s. 191, below. 
CL Introductory Note to Ch. X. 
above. 

2 “ An agent cannot as a nil© delegate 
his authority: ” Bell v. Balls [1897], 1 
Oh., 663, 069 (Sterling, J.). So the clerks 
of agents have in. general no authority to 
bind the principal : Coles v. Trecothick 
(1804), 9 Yes. Jun., 234. 

3 So the following classes of agents 
cannot delegate : (i) auctioneers : Coles v. 

Trecothick (1804), 9 Ves. Jun., 234, 
brokers Henderson v. Barnewall (1827), 

1 Y. & J., 38; (ii) factors: Cochran v. 

Irlam (1813), 2 M, & S., 301 n ; (iii) board 
of directors: Re Leeds Banking Co. 
Howards case (I860), L. R., 1 Ch. App., 
.561; (iv) clerks of agents have generally 
no authority : Coles v. Trecothick (1804), 


9 Yes. Jun ., 234. 

4 E.g. . for architects or builders to 
have their quantities made out by 
surveyors: Moore v. Wetney Union 
(1837), 3 Bing. (]sr. c.), 814, 817, 818. 

5 De Bussche v. Alt. (1878), 8 Ch. D, 
286, 310,311. 

6 Of. Indian Trusts Act, s. 47, under 
which a trustee may not delegate his 
office or any of his duties to a co-trustee 
or a stranger unless (a) the instrument of 
trust so provides ; (b) the delegation is in 
the regular course of business ; or ■■■(c) the 
delegation is necessary ; ox (d) the bene¬ 
ficiary being competent to contract 
consents to the delegation. An agent is 
treated, as a trustee, e.g., in Gibson v. 
Winter (1833), 5 B, & Ad., 96, 102, et seq, 
See comment to s. 182, above. 




S. 191.] 


AGENCY. 


579 


191. A 

Sub-agent *’ 
defined. 


Sub-agent ” is a person employed by, and 
acting under the control of, the original 
agent in the business of the agency. 


COMMENT. 

Sub-agent.— -The sub-agent is to be distinguished from a person 
named as agent 1 for the principal (ss. 194, 195, below). The latter is 
himself the agent and is directly responsible to the principal—the person 
naming him as agent having performed his duties if he exercises the same 
amount of discretion as a man of ordinary prudence would exercise in 
his own case (s. 195). But where there is a sub-agent, the agent 
appointing him remains responsible to the principal. 

Sometimes it may be difficult to fix the catgory of the exact 
relation: “It frequently happens,” said Mathew, L. J., 2 “ in matters 
of business of this kind ” (to procure an advance of money) “ that an 
agent who is employed to render services for a principal, finds that he is 
not in a position to render those services himself, and, with the knowledge 
of his principal, he applies bo another person who may have greater 
facilities for carrying the transaction through. I think that the ordinary 
course of business in such a case as this, is that the last-mentioned person 
takes the position of agent to the principal. It would be difficult in such 
•cases to suppose that the principal would assent to the conduct of the 
business in which he was interested being transferred to a person who 
did not, in carrying it out, undertake the obligations of an agent towards 
him. As a matter of sound business it would generally be necessary 
that such should be the relation.” 2 

Moreover the person may, by having in his possession property to 
which the principal is entitled, be in the position of a trustee de son 
tort (on which see the comment to s. 193, below) 3 , or the principal may 
follow his own goods in the hands of third parties. 4 


1 Or as Bramwell, L. J., put it: “to 
make a contract of agenoy, 5, ~create the 
relation of principal aiul agent,” between 
the two, viz. , tho principal and the 
named person : New Zealand , dfcc. Co. v. 
Watson (1881), 7 Q. B. I)., 374, 381. 

2 Powell and Thomas v. Evans Jones 

<£? Co. [1905], 1 K. B, 11, 23. The Court 

field that the sub-agont stood in a 


fiduciary relation to the principal, and 
was accountable for the secret commis¬ 
sion lie had wrongfully received. 

3 But see also Bramwell, L. J.’s 
caution : Ne w Zealand , <fcc. Co. v. Watson 
(1881), 7 Q. B. D., 374, 382. 

* New Zealand , dbc. Co. v. Watson 
(1881), 7 Q. B. D., 374, 382, 383, 
384. 
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192- Where a sub-agent is properly 1 appointed the 
Representation of principal is, so far as regards third persons, 
^gcmt 1 ™ 1 property represented by the sub-agent, and is bound 
appointed. by and responsible for bis acts, as if be 

were an agent 2 originally appointed by the principal. 3 

Agent’s respond- a g ent is responsible to the principal 

inlay for sab-agent. f or the acts of the sub-agent. 4 * 

The sub-agent is responsible for bis acts to the agent, 
Sub-agent’s ros- bufc not tc) the principal,® except in case 


ponsibility. 


of fraud 6 or wilful wrong. 7 


COMMENT, 

Illustrations are furnished by the cases that are mentioned in 
detail in the footnotes to s, 192, and to the comment thereto. Contrast 
the cases mentioned in the footnotes to s. 194, below. 

Sub-agent’s lien.—The properly appointed sub-agent steps (as 
against the principal) into the shoes of the agent in regard to the lien, as 
well as in regard to other matters. So, where a client employs a country 
solicitor as his agent, and the agent employs a “ town agent 55 (as the 
sub-agent of the client), the sub-agent has no right to retain moneys 


1 See h. 190, above ; and footnote to 
the word “act” in a. 189. 

2 The properly appointed sub-agent 
has also got a lion, such as the agent 
has under s. 271: see comment and 
footnote to the word * agent ’ ins. 221 
below. 

3 See Story on Agency, §§ 454, 454 a. 

4 Of. Story on agency, § 23 la. He is, of 
course, also responsible to his sub-agent 

as if he were principal of the sub-agent, 
see e.g. ; s. 23.1, below. 

& On the ground that there is no 

privity of contract lx?tween sub-agent and 
the principal, but the privity is between 
(a) the sub-agent and the agent and, (b) 
the agent and the principal: Stephens 
v. Bndcock (1832), 3 B. & Ad., 354, 
in which case a client paid money 
to his* solicitors clerk (who was duly 
authorized to receive the money, and to 


give; a discharge) the solicitor, being 
in bad circumstances loft home and 
never returned; it was hold that the 
client could not make the clerk return 
the money or account for it. Similarly, 
where the agent becomes insolvent and 
where a banian was. employed by a 
firm as sub-agent, the Privy Council held 
that the principals of the firm could 
not disturb the account of the banian 
with the lirm except on the ground of 
bad ruth : Peacock v. Baijnath (1891), 
18 Cal., 673, 613. A similar decision was 
given by the English Court of Appeal 
In New Zealand, dec. Co. v. Watson 
(1881), 7 Q. B. D., 374. 

6 Ejj., if the sub-agent receives secret 
commission: Powell and Thomas v, 
Evan Jem* [1905], 11C. B„ 1L 

7 Pmcock v. Baijtmth (1891), IS Cal., 
573, 613 (p. c.). 
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which he knows belong to the principal, “ unless the country solicitor 
has a lien upon it fora greater amount z” he has no such right, though 
there may be moneys due to the town agent from the country solicitor . 1 

193. Where an agent, without having authority to do 
Agent’s respond- so > has appointed a person to act as a sub- 
iSnte<i 8U iitlout agent, the agent stands towards such person 
authority. i n the relation of a principal to an agent, 2 

and is responsible for his acts both to the principal and to 
third persons; the principal is not represented by 3 or 
responsible for the acts of the person so employed, 4 nor 
is that person responsible to the principal. 

COMMENT. 

Wrongful sub-agent : and trustee de son tort.—The wrong¬ 
fully appointed sub-agent is not responsible to the principal, there 
being no privity between the two. Such a person must, however, be 
distinguished from a person who has been styled a trustee de son tarty 
for trustees are clothed with legal power and control over the trust- 
property, and their responsibility for dealings with the property may 
be extended to others who are not properly trustees, if they make 
themselves trustees de son tort . 5 

Beneficiaries under a trust may, therefore, generally proceed against 
an agent, where he has not confined himself to the duties of an agent, 
but, by accepting a delegation of the trust, or by fraudulently mixing 
himself up with a breach of trust, has himself become a trustee by “ 


1 Ex parte Edwards (1881), 8 Q. B. D. t 
ajfes Hanley v. Camim (1848), 10 L. T. 
(o. s.), 180, where Alderson, R., points 
put that the money is received by the 
sub-agent, as the agent of the principal, 
and must be handed over to the prin¬ 
cipal 

2 Story on Agency, §§ 15, 386. 

3 So that, for instance, the principal 
is not affected by frauds committed by 

the sub-agent (cf, s. 238 Mow),—though 

as between the sub-agent and the agent, 
the liability would bo on the agent: 
Banka Krishna Murtbi v. Bank of Burma 
(1911), 35 Mad., 692, 700, 701 ; and the 
wrongly appointed sub-agent lias no 


lien, under s. 221, below: see footnote 
to the word ‘"agent” in s. 221, below, 
and Solly v. Raihbone (1814), 2 M. & J., 
298. In Sruwk v. Davison (1809), 2 
Camp., 218, the sub-agent (for effecting 
policies) know that his employee was 
an agent and the sub-agent thorefore 
was held not entitled to a general lien. 
See comment to s. 232 below as to the 
cases where the agent docs not disclose 
t hat he is an agent. 

* UnjofiB he ratifies them: s. 196, 
below. 

5 Barnes v. Addy (1874), L. R. 9 
Oh. App., 244, 251, 252; re Bell , Lake r. 
Bell (1886), 34 Ch. 1)., 462. 
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construction of law, that is a trustee de son tort. 1 Moreover a sub-agent 
may (though he does not, necessarily, always) stand in a fiduciary relation- 
to the principal, and become accountable for money received. 2 

194. Where an agent, holding an express or implied 
B1 j , authority 3 to name another person to act 

Relation between , . . r 

principal and person tor the principal in the business of the 

duly appointed by . . 

agent to act in busi- agency, 4 has named another person accord- 

ness of agency, • i * i * , 

mgly, such person is not a sub-agent, but 
an agent of the principal for such part 'of the business of 
the agency as is entrusted to him. 

Illustrations . 

(«) A directs* B, Ilia solicitor, to sell his estate by auction, and to employ 
an auctioneer for the purpose. B names C, an auctioneer, to conduct the sale. 
C Is not a sub-agent, but is A s agent for the conduct of the sale. 

(b) A authorizes B, a merchant in Calcutta, to recover the moneys due 
to A from C & Co. B instructs D, a solicitor, to take legal proceedings against 
C & Co. for the recovery of the money. D is not a sub-agent, but is solicitor 
for A. 

COMMENT. 

Named agent and sub-agent. —See the comment to s. 191, 
above, as to the distinction between naming a person as agent 4 and 
appointing a sub-agent. 

Further illustrations are furnished by the cases mentioned 
in the footnotes to s. 192 (with which the- cases mentioned in the 
footnotes to s. 192, above, should be contrasted). 

Similarly though the charterers may be empowered to name the- 
stevedores, still the latter may be the agents and paid servants of the 
shipowners, for the purpose of discharging the duties of the shipowners 
in loading the cargo. 5 


1 In re Barney , Barney v. Barney 
[1892], 2 Ch., 264, 274. 

2 Powell v. Evans [1905], 1 K. R., 11 * 

Lyell v. Kennedy (1889), 14 A. C., 437, 
456, 457. But see Lister <& Co. v. Stubbs 
(1890), 45 Ch. D.,1, 15 ( per Lindley, 
L. J.); and New Zealand , cbe. Co. v. 

Watson (1881), 7 Q. B. D. f 374. 

9 E.g., a steward or manager of the 
Court of Chancery in charge of a colliery 
may appoint colliers at his pleasure 
but the colliers are servants of the owner 
of the colliery whoso work is carried on; 


Stone v. Cartwright (1795), 6 T. R., 411, 
similarly a manager appointed under a 
trust-deed : Owen <$s Co. v. Cronk [1895], 
1 Q. B., 265. Sec also comment. 

4 Or, as Bramwcll, L. J., put it, to make 
a contract of agency, or create the 
relation of agency between the two; 
New Zealand, &c. Co. v. Watson (1881), 
7 Q. B. D., 374, 381. 

5 Bombay and Africa Steam Navigation- 
Co, v. Haji Azam (1916), 41 Bom., 119,. 
following Harris v. Best, Ryley & Co . 
(1892), 68 L. T., 76. 
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195. In selecting such agent for his principal, an 
Agent’s duty in agent is bound to exercise the same amount 

nanung such person. of discretion as a man of ordinary prudence 

would exercise in his own case ; and if he does this he is 
not responsible to the principal for the acts or negligence of 
the agent so selected. 

Illustrations. 

(o) A instructs B, a merchant, to buy a ship for him. B employs a ship 
surveyor of good reputation to choose a ship for A. The surveyor makes the 
choice negligently and the ship turns out to be unseaworthy and is lost. B 
is not, but the surveyor is, responsible to A. 

(b) A consigns goods to B, a merchant, for sale. B, in due course, employs 
an auctioneer in good credit to sell the goods of A, and allows the auctioneer 
to receive the proceeds of the sale. The auctioneer afterwards becomes insolvent 
without having accounted for the proceeds. B is not responsible to A for the 
proceeds. 

Ratification. 

196. Where acts 1 are done by one person 2 on behalf 

...,. , of another 1 2 3 but without his knowledge or 

to acts done for him authority, 3 he may elect to ratify 4 or to 

without his autho- . ‘ J 

nty. Effect of rati- disown 5 such acts. If he ratify 4 them, the 
ncfttion. „ 

same effects 6 will follow as if they had 
been performed by his authority. 

COMMENT. 

Effect of s. 196.—The effect of the rules contained in s. 196, in the 
ligh,t of the chief authorities cited in the comment below, may be com¬ 
pendiously stated as follows :— 

‘‘ Where acts are done by one person on behalf of another [who is 
an ascertained person, unless the act consists of entering into a policy 


1 For examples of acts that may bo 
ratified, sec comment. 

2 When the alleged agent. A, and 
principal, P, are partners, if a contract 
is made by A, even though the terms 
are contrary to those of A’s agreement 
with the other, P, yet if P adopt the 
contract, ho is bound by it: iSandilands 
v. Marsh (1819), 2 Barn. & Aid., 673. 

3 With reference (a) to the persons who 

acts as a professed agent, and (b) on whose 

behalf the act must be done, and (c) the 

nature of the act done, see comment. 


4 Ratification need not be mado 
known; and it may bo implied; see 
comment. 

5 The grounds on which the act is 
repudiated need not be all stated at 
once : Arlajxr. v. Narsi (1871), 8 Bom. 
H. C. R. (a. c.), 19; see the footnote to 
the word 4 repudiate ’ in s. 215, below. 

6 E.g. } as regards indemnity under 
s. 222, below': Haras v. Ribbons (1889), 22 
Q. B. D., 254; Douse, v. Gorton [1891]. 
A. C., 190 noted in comment to s, 196 
below, towards the end. 




584 


THE INDIAN CONTRACT ACT. 


[Ch. X. 


of marine insurance in which case it may be on behalf of all to whom 
it may appertain], but without his knowledge or authority>—he 
the person on whose behalf the act is purported to be done] may elect 
to ratify or disown such acts [provided that the act is such that the 
ratifier is competent to authorize its being done at the time that it was 
done ;—the fact that the act is such that by ratification it becomes an 
act of state, or that the agent has some fraudulent intent, does not affect 
the rule, but acts of a criminal nature cannot be ratified so as to affect 
the criminal responsibility of the agent; and it is doubtful whether such 
acts can be ratified so as to create civil liability in the ratifier or a 
third person]. If he ratify them the same effects will follow as if they 
had been performed with his authority [though the ratification is 
unknown]. 

Fiction underlying s. 196,—The section proceeds on a fiction,—- 
“the fiction that the agent had .authority to act on behalf of the 
ratifier,” and “ care must be taken,” said Lord LindJey, “ not to treat 
this fiction as fact.” 3 

Illustrations. —As illustrations of acts that may be ratified the 
following may be mentioned: the drawing or endorsing of bills of 
exchange; 1 2 employment by an agent of a sub-agent, without being 
authorised to do so; 3 consenting to a reference to arbitration; 4 
instituting a suit on a promissory note : subsequent ratification of each 
of these acts would give it the same effect as if it had been done 
with prior authority. 5 

. A person may fulfil a contract on behalf of another, without being 
from the beginning authorized to do so : see s. 41, above, and comment 
thereto. 

Tortious Acts.— An act may be ratified though it is tortiqus. 6 He 
for whom a trespass is committed, is no trespasser unless he agrees to the 
trespass : but if he afterwards agrees to it his subsequent assent has 
reference back, and is equivalent to a command,” 7 similarly an act may 
be ratified though it has been done with fraudulent intent. 8 


S., 686. 

« Hilbmj v. Hutton (1864), 2 H. & P.» 
822 (wrongful seizure of ship). 

7 Dallas, C. J., in HvU v. Pickcrsgitt 
(1819), 1 Brod. & Bing., 282 ; 2 Moo., 612. 

8 Tiedemann v. Udenmnn Frew 
[1899], 2 Q. 66. 


1 Keif/Idetj v. Durant [1901], A. C., 
240, 262, 

2 Pestonji w Goal Mahomed (1874), 
7 Mad. H. C. R, 369. 

2 Story on Agency, § 249. 

4 SaturjU v. Dulhin (1897), 24 Cal., 

469. 

s Ancona v. Marks (1862). 7 H. & 
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Criminal Acts.— On the other hand where the act is a crime, Lord 
Blackburn held 1 that the ratifier may adopt it for civil purposes. It 
had, however, before this dictum been held that an act which is itself a 
criminal offence (like forgery) is illegal and void, and therefore incapable 
of ratification. 2 

The act may be of such a nature that by ratification it becomes 
an act of State. 3 

These two points, viz,, ratification of criminal acts and of acts 
wliich become acts of State, are further considered in a later portion 
of the comment to this section. 

Who may ratify and adopt the unauthorized act- —The act 

sought to be ratified must, as stated in the section, have been done by one 
person on behalf of another person—’ 4 openly and avowedly/ adds 
Lord Macnaghten. 4 

With reference to the person for whojn the agent professes te ach/’ 
it has been said that 4 ‘ he must be a person capable of being ascertained. 
It is not necessary that he should he named, but there must be such a 
description of him as shall amount to a reasonable designation of the 
person intended to be bound by the contract.” 5 • 

In the case of marine insurance it may be effected 44 on the 
chance of its being adopted, for the benefit of all to whom it might 
appertain; ” 6 and it might be adopted, by ratification even after the 
loss has taken place. 7 

Secondly, the person who has the election of ratifying, is that 
person alone on whose behalf the professed agent acted : no other person 
lias the-right to adopt the act as though* it were "done on his behalf. 
44 Ratification in the proper sense of the term as used with reference 
to the law of agency, is applicable only to acts done on behalf of the 


1 McKenzie v. British Linen Co. 
(1881), 6 App. Cas., 82, 09. 

2 Brook v. Hook (1871), L. R., 0 Ex. 
89 (p$r Kelly, 0. R., Channel! and Piggott, 
BB., Martin, R., dissenting). Soe also 
Lloyd v., Grace, Smith <£■ Co. [1912], 
A. C., 710; 738 passages from the .judg¬ 
ment are cited in the comment to s. 238, 
below. 

3 Huron v. Drnimn (1848), 2 Ex. 
Cas.„ 167. 

4 Keighley 4 v. Durant [1901], A. C., 


240, 247; see also Shiddheshwur V. 
Hamchuidmrao (1882), 6 Bom., 463, 466 : 
“avowedly or on acoount of the 
principal 

3 Wateon v. Swan (18-36), 11 C. B. 
{$. s.), 756, 771 (per Willed, J.); Kilmr 
v. Baxter (1866), L. R., 2 C. P., 174, 184 ; 
Marsh v. Joseph [1897], 1 Ch., 213, 246 
« Hagcdorn v. OH verson (1814), 2 

M. & S., 485. 

7 Williams v. North China fmurance 
Go. (1876),' 1 C. P. !>-, 757. 
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ratifies” 1 E.g., if A purports to act on. behalf of B, A’s act cannot be 
ratified by C, as though C had employed A as his agent. 2 

Thirdly, it follows from the above, that there can be no ratification 
of an unauthorized contract where the contract is made by the agent 
on account of himself. 3 The agent must profess to act as agent. 4 
Thus in RagJiavacJiari v. Pakeri Mahomed Roivther, 5 the principals 
expressly forbade the agents to purchase some lands: the agent purchased 
them notwithstanding, but purchased them for himself. He was clearly 
entitled to do so: and the principals quite misconceived their position 
when they claimed** either under s. 196 to ratify the purchase, or under 
s. 216 to claim the benefit of the purchase. Section 196 did not apply, 
as the agent did not purport to act on behalf of the principal; s. 216 did 
not apply as the principal did not recognize the agent as agent and the 
agent was then acting as principal. 

It also follows that no contract can bind a company which has been 
purported to be made on its behalf before it was incorporated, 6 and that, 
as a general rule, a person or a body of persons not competent to authorise 
an act cannot give it validity by ratifying it.. 7 Thus a minor cannot 
ratify a mortgage of his immovable property made by his guardian 
without the sanction of the Civil Court. 8 The converse case, viz.', the 
ratification of a minor's act may be here referred to. (a) If the minor 
without being authorized to do so purports to act as agent, his act would, 
for the purposes of s. 196 be, it is apprehended, no different from the act 
of a person competent to contract : s. 184, above. (?>) Where a minor 


1 Bhugwat Dciyal Singh v■. Debi Dayal 

Sahn (1908), 35 Cal., 420, 429; 35 Ind. 
App.. 393, 408. “ A man can ratify that 

which purports to bo done for him, but 
he cannot ratify a thing which purports 
to be done for somebody else”: Bowen 
L. J. : Falcke v. Scottish Imperial Insur¬ 
ance Go. (1886), 34 Ch. I)., 234, 250. 

2 Wilson v Tumimm (1843), 6 
Man. & Or., 236; Whitehead v. Taylor 
(1839), 10 A. & E,, 210; Foster v. Bates 
(1843), 12 M. & W.; 226. 

3 Shiddheshwar v. Rgmchandra Rao 
(1882), 6 Born., 463. 

4 Keighley Max&ted <0 Co. v. Durant 
[1901], A. C., 240. 

5 (1916), 30 Mad. L. J., 497. 

6 Lakshmishanka r v. Motif am (1904). 

6 Bora. L. R., 1106; Ganesh Flour Mills 

v. Puranmal (1905), 40 Punj. Rec., 11, 


(No. 2), where the English authorities are 
collected. 

7 E.g., companies before they are 

inoorpora ted: Empress v. Engineering Co. 
(1880), 10 Ch. D., 125. ‘ There cannot 

in law bo an effectual ratification of a 
contract which could not * have been 
made binding on the rati Jfier at the time 
it was made because the ratifier was not 
then in existence”: Jessed, M. R., in 
Rotterham Alum, &c. Co. (1883), 25 Ch. 
D., 103. See also Irvine v. Union Bank 
of Australia (1877), 3 Cal., 280, 285; 
4 I. A., 86; 2 App. Oas., 366; Ashbury 
v. Riche (1875), L. R, 7 Eng. & Ir. App., 
653, 672; Mann v. Edinburgh , dbc. Co. 
[1893], A, 0., 69; Dibbins v. Dibbins 
[1896], 2 Ch., 348. 

8 Mauji Ram v. Tara Singh (1.881), 
3 AH., 852. 
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has purported to contract on his own behalf, his act being void under 
s. 11, above, there cannot be any ratification,” under s. 196 r 
whether the acts of the minor after attainment of majority are 
such that a new contract arises therefrom, would be a question 
of fact. 1 

The fact that the agent had some fraudulent intention in doing 
the act which he professed to do on behalf of the ratifier, does not, as 
already stated, prevent ratification from being effective. 2 

Unknown ratification, —The ratification need not be made known 
to the third person with whom the professed agent has dealt: 

“ A previous command would be unknown if given verbally 55 ; 
said Parke, B,, 4 * ‘ and a subsequent ratification, though unknown, will 
have the same effect. 3 ’ 3 

Mod© and evidence of ratification. —Ratification may be made 
by taking the benefit of the transaction. 4 

On the other hand, the fact that the principal has not taken 
objection to the agent having on previous occasions drawn bills in 
excess of his authority does not estop him from his right to repudiate 
a later bill so drawn in excess of his authority,* though * 4 one who 
pays one bill which purports to bear his signature as acceptor thereby 
makes evidence against himself that the person who wrote the acceptance 
did so with his authority, and if the bill is given in a course of business 
implying a continuance of such authority; it may be conclusive 
evidence.” 6 

But, of course, ratification of an act in the past does not imply 
authority to do similar acts in future. 7 See also the next following 
paragraph. 


1 Compare Smith v. King [1802], 

2 Q. B., 543, based on the English 
statutes. The Infants Relief Act, 37 
Sc 38 Viet., c. 62, s. 2. 

2 Tiedemann v. Lidcrmann Fre res 

f1.899], 2 Q. R., 66. 

3 Baron v. Denman (1848), 2 Ex. 
Rep., 167, 189. 

4 Whit-well v. Ptrim (1858), 4 C. B. 

(n. a.), 412 ; Lloyd v. Grace, Smith <0 Go. 

[1912], A. C., 716, 738; Mac'kay v. Com - 

m&rcial Bank (1874), L. It., 5 C. R, 394, 
410 and the cases there cited ; cf, 
Ganrjabai v. Vamanji (1864), 2 Bom* H. C. 


R., 301, 304, 305 (taking and retaining 
possession of house built out of ancestral 
funds, is ratification of the act of build¬ 
ing); Modihoo Dayal v. Kolbur [1868], 
Beng. L. R. (f. b. r.j. 1018, 1020; 9 W. 
R., 511 ; John White v. Bishtq Chunder 
Bose (1863), 2 Hay, 567. 

5 Prcmabhai v. T. H. Brown (1873) r 
10 B. H. C. R., 319. 

o Per Willes, J., in Morris v. Bethel 
(1869), L. R, 5 C. R, 47, 51 ; cf. s. 237 
below. 

? Irvine v. Union Bank (1877), 3 
Cal., 280, 287 (r. c.). 
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Repudiation of unauthorized act.— When the principal disowns 
the transaction his omission to specify immediately all his objections 
to the contract does not preclude-him from relying on those objections 
in Court-. 1 

Effect of ratification retrospective. Ratification has retros¬ 
pective effect, and the authority conferred by it generally 2 relates back 
to the time the act was done, so that it has been held by the English Court 
of Appeal affirming Kekewich, J., that where a professed agent has 
accepted the offer, it cannot be withdrawn, and ratification will he 
effective even though the offerer purports to withdraw the offer before 
ratification, but after acceptance by the professed 'agent. 3 Rut Lord 
Lindley who as Lord Justice was himself a party to this decision of the 
Court of Appeal said 3 in reference to it, while delivering the . judgment 

of the Judicial Committee : “The decision.presents difficulties 

and their Lordships reserve their liberty to reconsider it if on some future 
occasion it should become necessary to do so.” 4 In the meantime the 
case had been followed in Tiedemaun v. Lidermann FreresP 

On tho other hand, before ratification, the professed agent and the 
third party may “ cancel what had taken place between them ” or “ res¬ 
cind the transaction at any time ” before the ratifier has affirmed it, 
thus a person purporting to act as the agent of a debtor, paid to the 
creditor the debt due to him; but the debtor• withdrew the agent’s 
authority to pay ; on that the creditor repaid to the agent the sum 
received from him : and it was held that the creditor could sue the debtor 
for the debt, and that the debtor could not ratify the original payment 
by the professed agent (disregarding the. repayment by the creditor) so 
as to be discharged of his liability. 6 No other decision could have 
been given without encouraging fraud. 

Three points which have been referred to above, require a little 
further consideration : 


1 Arlapa v. Narsi (1871), 8 Bom. H. C. I)., 295. 

R. (a. o. J.), 19,20. Sec the footnote to 4 Fleming v. Bank, of New Zealand 

the word “ repudiate ’■ in. h. 215, below. [1900], A. C.» 577, ,587 (i\ o.). 

2 But see as to eases where the rights 5 [1899], 2 Q. B., 66 (Divisional 

of third parties have already arisen: Court). 

Danelly v. Popham (1807), 1 Taunt., 1 ; 6 Walter v. James (1871), L. R., 6 

and re Glouckceter, , Petition Ford v. Ex., 124; Mayor of Kidderminster v. 

Neroth [1901], l Q. B., 063, 693, which Hardwick (1873), L. R, 9 Ex , 13; 

are noted in a later portion of the com- Jones v. Broadhurst { 1850), 9*O. B., 173, 

ment to this section. where Cresswell, J., reviews the author- 

A Bolton v. Lambert (1889), 11 Ch. ities. 
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t. Ratifying criminal acta.— With reference to ratifying acts 
of a criminal nature : In a case where a, person “ had forged the name 
of the defendant to the note and pretended that the signature was the 
defendant’s signature,” it was said: “ There is no instance to be found 
in the books of such an act being held to ha ve been ratified by a subsequent 
recognition or statement. Again in the oases cited, the act done* though 
unauthorized at the time, was a civil act, and capable of being made 
good by a subsequent recognition or declaration ; but no authority is 
to be found that an act which is in itself a criminal offence is capable of 
ratification.” 1 But Lord Blackburn made the following distinction 
between civil and criminal liability arising out of acts of a criminal nature : 
k4 But even though it was not made out” he said “ that the. signatures 
were authorized originally, it still would be enough to make M’Kenzie 
liable, if knowing that his name had been signed without his authority, 
lie ratified the unauthorized act. 6 Omnis ratihabitio retratrehiiur 
ei mmdato priori acquiparatetj would apply. I wish to guard against 
being supposed to say that if a document with an unauthorized signature 
was uttered under such circumstances of intent to defraud, that it 
amounted to the crime of forgery, it is in the power of the person whose 
name was forged to ratify it so as to make a defence for the forger against 
a criminal charge. I do not think he could. But if the person whose 
name was without authority used, chooses to ratify the act even though 
known to be a crime, he makes himself civilly responsible just as if he 
had originally authorized it.” 2 Reference in this connection might be 
made to what has been stated above in regard to the employment of 
a person for doing acts that are unlawful and transactions that are 
unenforceable. 3 * 

H. Acts of State. —The distinction where the act ratified is of such 
a nature that by ratification it becomes an act of State is pointed out 
by Parke, B., as follows “ If an individual ratifies an act done on his 
behalf, the nature of the act remains unchanged, it is still a mere trespass/ 
and the party injured has his option to sue either; if the Crown ratifies 
an act, the character of the act becomes altered, for the ratification does 
not give the party injured the double option of bringing his action against 
the agent who committed the trespass or the principal who ratified it, 
but a remedy against the Crown only (such as it is), and actually exempts 


1 Brook Hook (1871), L. R„ fi Ex., (1881), 6 App. Cas., 82, 99 . 

89, 100 (Is oily, C. B., Ohannoll and 3 Sec footnote to the word 'act’ in 

Piggotfc, BB., Martin, B., dissenting. ». 182, above; and the paragraph number- 

a M'l&nzic v. British Linen Co, ed (29) to the comment thereto. 
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from all liability the person who commits the trespass. Whether the 
remedy against the Crown is to be pursued by petition of right, or whether 
the injury of an act of State is without remedy, except by appeal to the 
justice of the State which inflicts it, or by application of the individual 
suffering to the government of his country, to insist upon compensation 
from the government of this—in either view, the wrong is no longer 
actionable. I do not feel so strong upon this point as to say that I 
dissent from the opinion of my learned brethren.” 1 

III. Third parties’ interests. —Where rights of third parties 
have already arisen the question whether subsequent ratification can alter 
them is nob easy to decide and the English authorities do not seem to be 
quite clear. Lord Mansfield said : u The legal rights of the claimants as 
they at present subsist, cannot be affected by any future decision of the 
King in Council,” in a case where by such ratification another officer would 
have become entitled as flag officer to share in the distribution of prizes ; 2 
and in a recent case, in the Divisional Court, Channel, J., said : there are 
exceptions to the general rule as to ratification and I think that in the 
case of a question affecting the rights of other parties-and arising prior 
to October 30, this general rule as to ratification would not apply.” 3 

Approbation and reprobation. —In Dowse v. Gorton 4 Lord Mac- 
naghten made the following suggestive remarks, illustrating, in one of 
aspects, the operation of the rule in the latter part of s. 196 with 
reference to a case where executors (whose position may in some regards 
be compared to that of an agent) had, it was alleged, exceeded their 
powers. Section 199, below, and the comment thereto should also be 
compared :— 

“ I now come to what is, in my opinion, a startling inconsistency. 
Asking for the usual order, the summons also asks in effect for a declara¬ 
tion that the executors are not entitled as against the testator's creditors to 
any indemnity in respect of liabilities incurred in carrying on the testator’s 
business. In other words the appellants adopt the action of the executors, 
and take the fruits of their exertions vi specie , and at the same time, 


i Buron v. Denman (1848), 2 Exch. master -General [1906], 1 K. B., 178. 

Rep.. 167, 188, 189. As to acts of State See also Story on Agency, §§ 319— 

goo Jehangir v. Secretary of State (1902), 322. 

27 Bom., 189 ; and the cases there referred 2 Penally v. Popham (1807), 
to : Secretary of Stale v. Kamachce (1859), Taunt., 1. 

7 Moo. I. A., 476; 13 Moo. P. C., 22, 75: 3 Gloucester Municipal Ehciion Peti- 

Salaman v. Secretary of Stale [1906], 1 lion 1900, Ford v. Neroth [1911], 1 Q. B. 

K. B., 013 ; Doss v. Secretary of State 663, 693. 

(1875), 19 Eq„ 509; Bainbridye v. Post - * [1891], A. 0., 190, 203. 
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and for that very same action, they claim to visit them with the loss of 
all their expenditure, and that without raising any issue which the exe¬ 
cutors could meet—without any finding that the assets have been wasted— 
without even any allegation of misconduct. On what ground, I ask, 
is this claim based ? Is it merely on the ground that the executors have 
traded without authority and beyond the period required for getting 
in the assets ? Then the claim must hold good whether the trading 
brings a profit or a loss. The result of the trading is immaterial. Is 
it on the ground that the trading has diminished the assets ? There is 
no finding on the subject. There is no admission to that effect. There 
is no inquiry to ascertain the result of the trading. The penalty invoked 
is not measured by reference to loss or diminution of assets. 

“ My Lords, there is not, I believe, a shadow of authority for such a 
claim as that put forward by the appellants. It is contrary to all principle. 
Creditors of a deceased trader whose business has been continued by his 
executors, where they come for an administration-decree, must treat the 
continuance of the buisness either as proper or as improper. If the 
business has been properly continued as between the executors and 
creditors, or if the creditors choose to treat it so, which comes to the same 
thing, the executors are entitled to be indemnified against all liabilities 
properly incurred in carrying it on. If it has been improperly continued 
and the creditors choose to treat the continuance as improper (which, 
of course, they are not bound to do), they may proceed in the proper 
way to make the executors accountable for the value of the assets used 
in carrying on the business, and they may also follow the assets and 
obtain a charge on the business in the hands of the executors for the value 
•of the assets misapplied, with interest thereon ; and they may enforce the 
charge, if necessary, by means of a receiver and a sale. Then there can 
be no room for any claim to indemnity on the part of the executors. The 
charge in favour of the trust-estate must be satisfied first. The executors 
can only take what is left. But the creditors must do one thing or the 
other. Though they are not bound by what they do in ignorance, and 
may, by leave of the Court, sue in respect of wilful, default after having 
taken the usual order, they cannot approbate and reprobate in one 
breath. They cannot claim the assets of the business as a going concern 
i state and condition in which those assets happen to be at the 

r t where they choose to intervene, and at the same time refuse the 

e ’s’ indemnity in respect of liabilities incurred in carrying on the 
b V’l 


. V VV 1 Dowse v. Gorton [1891J, A, C„ ICO, 203. 
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Ratification may 
be expressed or 
i tn plied. 


197- Ratification may be expiessed or 
may be implied in the conduct 1 of the 
person on whose behalf the acts are done. 


Illustration 

(а) A, without authority, buys goods for B. Afterwards B sells them to 
C on his own account; B’s conduct implies a ratification of the purchase made 
for him by A. 2 

(б) A, without B’s authority, lends B’s money to C. Afterwards B accepts 
interest on the money from C< B’s conduct implies a ratification of the loan. 3 


COMMENT. 

Illustrations of acts which amount to conduct implying ratifica¬ 
tion, will be found in the cases mentioned in the footnote to the word 
‘conduct’ in s. 197 to the second illustration, above. 

Election to ratify or repudiate within reasonable time.— 

Ratification must be made within a reasonable time of the act pur¬ 
ported to be ratified, 4 and, at any rate, not so late as to impose 
additional burden upon the other party concerned. 5 “ That reasonable 
time can never extend after the time at which the contract is to 
commence.” 4 

Similarly, circumstances often arise under which the alleged principal 
must repudiate the act of the professed agent, otherwise he is taken to 


1 E.g., unauthorized reference to arbi¬ 
tration ratified, by appearing before the 
arbitrator and applying for the examina¬ 
tion of a. witness ; Sat/urj# Per tap v. 
Dulhin Gidab Koer (1897), 24 Cal., 469 ; 
Rotbnell v. Eden (1859), 1 F. & F. 

(allowing horses to graze on a land is 
ratifying the transaction effecting the 
transfer); Lucy v. Walrond (1.837), 3 Bing. 
(N, c.), 841, 848; Sentance v, Hawley 
(1863), 13 C. B. (n. C.J, 458, 469 : 
“knowledge on the part of the principal 
that it was the ordinary course of busi¬ 
ness for the broker to make the prepay¬ 
ment, and acquiescence by silence seems 
to me to amount to a specific permission 
to do so.” {per Erie, C. J. ); Belshmo v. 
Bush (1851), 11 C. B., 191 (adoption of 
the act by the defendant in his plea) ; 
Brewer v. Sparrow (1$27), 7 B. & C,, 310 


(receiving payment): Wailhman v. Wake¬ 
field (1807), 1 Camp., 120 (husband not 
returning goods ordered by his wife, 
though he had control over them); see 
comment , for cases where it has been hold 
that there was no ratification, and as to 
the effect of estoppel. See ajsO the foot¬ 
note to the word ‘Moan” in illustra¬ 
tion (b) to s. 197. a 

2 Smith v. Hull Glass Co. (1852), 
II C. B., 897 ; Allard v. Bourne (1863),. 
15 C. B. (1ST. s.), 468. 

3 So in Butt v. Btvan (18* 
agent overdrew a banking aeco 
the knowledge of the principa 

4 Managers of the Metropolitan. 

Board v. Kinyham <tb Son (lfr 
L. R., 217, 218 (col 1 per Fry, 

& Phillips v, Horn fray (187 
6 Oh. App., 770. 


he 

h 

.ns 

t, 

m 
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have impliedly authorized it: under such circumstances he must repudiate 
within a reasonable time, 1 

But an unauthorized sale (to a bankrupt) is not affirmed by demand* 
mg payment, which demand is not acquiesced in. 2 

Estoppel. —The section does not affect the doctrine of estoppel; 
and where a person stands by and allows another to hold himself out 
as his agent, and third parties contract with him on the basis of his being 
agent, the agency cannot be dis-affirmed to the detriment of such third 
persons 3 

198. No valid ratification can be made 
site for valid rat idea- by a person whose knowledge of the facts of 

the case is materially defective. 4 

COMMENT. 

Illustrations are furnished by the following cases:— 

Where the agent concealed the fact that he sold his own goods to 
the principal at a rate higher than the market-rate, the principal was 
held to be entitled to repudiate the transaction. 5 

Where the landlord authorized bailiffs to distrain for rent, direct¬ 
ing them not to take anything except on the demised premises, and 
the bailiffs distrained cattle of another person, supposing them to be 
the tenant’s, and the cattle were sold, and the landlord received the 
proceeds,—Parke, B., said that there could not be any valid ratification 
<c unless) he ratified the, act of the bailiff with knowledge that they took 
the sienp elsewhere than on Penybryn ; or unless he meant to take upon 
himself., without enquiry, the risk of any irregularity which they might 
have committed, and to adopt all these acts. ’ 6 

4 “ Unless ho means without enquiry 
to adopt all the act of the agent ” see 
comment. 

5 Damoclar Das v. Skeoram Das f 
(1907), 29 All., 730, 735. 

6 Lewis v. Head (.1845), 13 M. & W.» 
834 ; cf. Marsh v. Joseph [1897], 1 Oh., 
213, 240 “acquiescence and ratification 
must bo founded on full "knowledge of 
the facts ” : La Banque Jacques-Cartier 
v. La Banque Dc Pargne , etc. (1888), 
13 App. Gas., J11,118, cited Jugmohundas 
v. Pallonji (189G), 22 Bom., 1, 12, 13; 
Slavery v. King (1850), 5 H. L. 0., 627, 

38 


1 V a H >y v. Sanders (1848), 5 C. B., 
88(»; s<he Foligno v. Martin (1852), 22 
L. J. (d*H.), 502, for another case where it 
was held that there was no ratification. 

2 Of. Right d. Fisher v. CutheJL (1804). 
5 Ea.,j 491, 498, noted below in the 
footnott) to the word “ act ” in s. 200 q,v. 
See al«q Doc d. Mann v. Wallers (1830), 
10 B. &\C., 620. 

3 De 1iussehe v. All . (1878), 8 Gh. D., 
286, 314 A of. Duke of Leeds v. Bari of 
Amherst (Wf>), 2 Ph., 117,' 123. See 
also 88. 24q>, 246, below, and the Indian 
Evidence Aclt, s. 115. 

T, Id A 
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Effect of ratifying 
unauthorized act 
forming part of a 
transaction. 


Where the other contracting paTty had bribed the agent, and, it was 
alleged, that the contract had been ratified after the principal had been 
informed of the bribe, the principle of this section was applied, and 
the ratification held not to be valid as there was not a full disclosure* 

For an illustration of the rule where partners are concerned see 
Kendal v. Wood? 

Burden of proof.— Iu a ease between a solicitor and his client, 
it was held that the burden was on the solicitor to show that the 
client acquiesced in or confirmed the solicitor’s acts. * I * 3 

199. A person ratifying any unautho¬ 
rized act done on bis behalf ratifies the whole 
of the transaction of which such act formed 
a part. 4 

COMMENT. 

The whole must he ratified.— “ If you adopt DeBaume as your 
agent on your behalf,” said Lord Iillenborough, “ you must adopt him 
throughout and take his agency, cum onere .” 5 & 

See the remarks of Lord Macnaghten in Dowse v. Gorton 6 which 
are cited in the comment to s. 196, above. 

Illustrations. —If the sale of a ship is ratified, and the sale was 
on commission, the liability to pay commission cannot be qu< stioned. 7 
“ If on one part of tbe contract a factor makes an exceeding of hi,9 orders, 
and'on another part relating to the same goods a saving, it will be just, 
not "only lor the merchant or principal to take the whole, but a Court of 
Equity ought also to consider it so,” said Lord Hardwicke 8 Where 
30 bonds were purchased with the money of a bankrupt in the name 
of his wife, and the plaintiff seized 22 of them : he was held bound to 
recognize the purchase of the other eight: “ seizing part of the. bonds was 


663, et seq . Mannings v. Bury (1829)> 

I T&mlyn, 147, 161; Freeman v. Kosher 

(1849), 13 Q. B., 786. 

1 Bartram dr Softs v. Lhyd (1904), 

90 L. T., 357. See also Smith v. Colagan 

<1786), 2 T. R., 188 w. (Bumford 

& East’s Reports); Horsfall v. Fmntle - 
roy (1S30), 10 Bam. & Cr., 755. 

2(1871), !<. R, 6 Ex., 248. 

a Wall v. Cockerell (1863), 10 H. R CL, 
229, 243. 

« Joachinmi v. Meghji Vallabhdm 


(1909), 34 Bom., 292, 304. See comment 
for illustrations. 

* Hovil v. Pack (1806), 7 164, 

160. 

« [1891], A. 0., 390, 203. 

* Kmy v. Fenwick (1876), 1 p. P. B., 

745, 752, 753; Hovil v. Pack (1800), 7 
East., 164; Wilson v. Poidler (1730), 2 
Str., 859 Rodnett v. Eden (1 859), 1 R 
& E., 542, / ' 

* Cornwall v. Wilson (17/30), 1 Ves. 
Sen., 509, (510). 
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.an affirmance of the defendant's act in laying out the money, and that the 
plaintiff therefore could not avow the act as to part, and disavow it as 
for the rest.” 1 

200 . An act 2 done by one person on behalf of another 

Ratification of nn- without such other person’s authority, 
authorized act can- j, jj done with authority, would have 

not in hire fclurd J 


not injure 
person 


the effect of subjecting a third person to 
damages, or of terminating any right or interest of a 
third person, cannot, by ratification, be made to have such 
effect. 3 * 

Illustration#. 

(«) A, not being authorized thereto by B, demands on behalf of B, the 
delivery of a chattel, the property of B, from C, who is in possession of it. This 
demand cannot be ratified by B, so as to make C liable for damages for his refusal 
to deliver. 

(6) A holds a lease from B, terminable on three months’ notice. 0, an 
authorized* person, gives notice of termination to A. The notice cannot be 
ratified by B, so as to be binding on A. 6 


COMMENT. 

Section 200 is somewhat cumbrous in its wording. The following 
re-statement of it may therefore be found useful :— 

“ Acts, which—if done by an agent with the authority of his 
principal,*—would have the effect of,— 

(а) subjecting a third person to damages, or of 

(б) terminating any right or interest of a third person,— 

.cannot,—if they have been done by a person who, at the time of doing 
them, had no authority to do them from the person on whose behalf 
they have been purported to be done—be validly ratified so as to have 
such effect.’’ 


1 Wilson v. Poultm (1730), 2 Str., 859 ; 
see also the remarks of Lord Macnaghten 
in Dowse v, Gorton [1891]. A. C., 190, 
;203, cited at the end of the comment to 
s. 190, above. 

2 The nature of the acts referred to 
becomes clear from the illustrations; 
see also the additional illustrations in the 
comment. 

3 “An act. . . .cannot by ratification 

bo made to have such ©fleet/’—in other 


words the act cannot affect third persons \ 
but the principle of s. 200 is “ inappli¬ 
cable to a question between the self- 
constituted agent and the ratifying 
principal ” *. per Earl of Selborae : Lyell 
v. Kennedy (1889), 14 A. d, 437, 402. 

4 This is evidently a misprint for 
unauthorized. ” 

5 Doe d. Mann v. Walters (1830), 10 
B. & C., 626 ; Duron v. Denman (1848), 2 
Exch., 167, 188 (Parke, B.’s summing-up). 
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Additional illustrations :—Where an unauthorized person pur¬ 
ports to stop goods in transit, there can be no ratification, for otherwise the 
effect would be of “ altering retrospectively the ownership of the goods so as 
to prevent the plaintiff from saying that the goods were theirs at the time 
of the conversion, which if no subsequent ratification had occurred, 
certainly were theirs at that time and would have so continued/’ 1 

Where two out of three landlords give notice to terminate the lease, 
it will not suffice : “ The tenant is entitled to such notice as he could 

act upon with certainty at the time it was given ; and he was not bound 
to submit himself to the hazard whether the third co-executor chose to 
ratify the act of his companions or not.” 2 

Revocation of Authority. 

201 . An agency is terminated by the principal 3 
Termination of revoking bis authority, 4 or by the agent 
agonoy. renouncing 5 the business of the agency; 

or by the business of the agency being completed, 6 or by 
either the principal or agent dying 7 or becoming of unsound 
mind 8 or by the principal 9 being adjudicated an insolvent 10 


In an agency far t he sale of goods, the 
business of the agency is not completed, 
and for the purpose of the Indian 
Limitation Act, art. 89, the “agency’' 
does not “ terminate ” where the goods are 
sold, and the price received by the agent, 
as, under s. 218, below, the agent has to 
pay over the sums received by him to 
the principal. Neither does the agency 
terminate for the said purposes where the 
principal knows of the agent’s breach 
of duty to account: Babu Barn v. Bam 
Vayal (1890), 12 All. 541 ; followed in 
Fink r. Bidder) Bass (1849), 20 Cal., 715. 

7 Mujib-uri’Nim v. Abdur Rahim 
(1900), 23 All., 233, 242 (p. c.); Friend 
v. Young [1897], 2 Ch. ? 421. 

8 Drew v. Nmni (1879), 4 Q. B. D., 661. 

9 A limited liability company may bo 
the principal, and the agency ends when 
the company is ordered to be wound 
up: Gosling v, Gaskell [1897], A. 0., 575, 

10 Alley v. Uotson (1815), 4 Camp, 325, 


1 Bird v. Brown (1850), 4 Ex., 780, 
789. 

2 Right d. Fisher v. Cuthdl (1804), 5 
Ex., 491, 498; Lister v. Goldwin (1841), 
2 Q. B., 143. 

8 Where there are co- principals, any 
of them may revoke : Bristow v. Taylor 
(ISl'J), 2 Stark, 50. 

# '. 4 The revocation of authority may 

take the shape of the dismissal for 
misconduct of a servant, or may arise 
v from the lapse of time: see comment. 

,. i ' 5 Nochster v. Be La Tour (1853), 2 
v E. & B., 078, 690, 691, 694; Balfe v. 

. West (1853), 13 G. B., 460. 

- 0 The auctioneer’s authority ceases 

after the auction, and lie cannot sell a 
week after: Bell v. Balls [1897], 1 Ch., 
603 .' Lawford v. Harris (1895), 12 T. L. 

‘ R., 275 (stock-broker). But see com¬ 

ment to s. 188, above, paragraph (18). 
In Butler v. Knight (1867), L. R., 2 Ex., 
109, there was renewal of authority. 
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under the provisions of any Act for the time being in force 
for the relief of insolvent debtors. 1 


COMMENT. 

The combined effect of as. 201, 202, 203 is. that the principal 
has power to revoke, unless the agent has an interest in the subject-matter 
of the agency, or unless the agent has exercised his authority to bind his 
principal. 2 3 The fact that the agency was for a valuable consideration 
does not always aflect this question. 2 

The following remarks of an American Judge 4 were cited as part 
of the- argument in the Court of Common Pleas, 5 and the argument 
was accepted by the Court:® “ There is no doubt, as a general rule, 
that the appointment of an agent may at any time be revoked by the 
principal without giving any reason for it, because it is the right of every 
man to employ such agents as he sees fit. The agent also has the same 
general right to renounce the agency at his own will; for, it is an engage¬ 
ment at the will of both parties. But the contract of agency, or mandate 
involves mutual obligations between the parties; and these commence, 
if not as soon as the appointment is made, at least as soon as the agent 
or mandatory commences the execution of the agency. If he has entered 
on the business, even if he does not accomplish prosperously what he has 
undertaken, he will be entitled, from his principal, to an indemnity for 
his expenses and services, if the failure does not arise from his own fault. 
Oornat Lois Civiles, Liv. 1; Tit. 15, § 2, arts. 1, 2 After he has engaged 
in the business of the agency, the principal may at any time revpke his 
powers, and dismiss him from service. But, if his power is thus revoked 
the principal will be responsible to him for any engagements he may 
have entered into, and any liabilities he may have incurred in good faith, 
in the proper business of bis agency, before he had notice of the revocation. 
Donut Lois Civiles, Liv. 1, Tit. 15, § 4, art. 1.” 


1 Dismissal of tlie agent, and termina¬ 
tion of agency by war between the nations 
to which tho parties belong, would fall 
under revocation of authority: see 
comment. 

2 LaJchmichand v. Chotoorani (1900), 
24 Bom., 403; Read v. Anderson (1884), 
13 Q. B. D., 779, 781. 

3 Vishnuckarya v. Ramchandra (1881), 
5 Bom., 253, 256 : “ The Legislature has 

not adopted to its full extent the dictum 

of Lord Eldon in Bromley v. Holland 


(1802), 7 Ves., 3, 28, that where a power 
was granted upon valuable consideration 
the court of chancery would not permit 
it to be revoked” (per Melvill, J.); cf. 
s. 205, below. 

4 Ware, J., in The United States v. 
Jarvis , Davies Rep., 274, 

5 Simpson v. Lamb (1858), 17 C. B., 
603, 614. 

• »Seo per Crowder, J., at p, 617 ; 
and Jervis, C. J., at pp. 615, 616. 
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Termination by death : want of knowledge—In England 
it has been held that, as the death of the principal terminates the agency, 
the agent is not entitled to any remuneration for work done after the 
principal’s death, although the fact of the principal’s death may not 
be known to the agent. 1 But that authority cannot be applicable in 
India, in view of s. 208, below. 

Effect of Revocation.—In the course of arguments in Gosling 
v. Gaskell the following remarks were made, which, coming as the', 
do from the eminent Counsel concerned, whilst arguing before the 
highest tribunal, may be considered of no slight weight : 2 * “ But 

Gotten v. Wright 8 shews that the mere, fact that one person ceases to 
be a principal, cannot make , others principals. The result may be to 
attach the liability of principal to the agent himself: see the observa¬ 
tions of Lord Herschell in Solomon v. Solomon & Co.” 4 

Dismissal for misconduct would come under revocation by 
principal. The agent’s taking bribes is good ground for dismissal, even 
though it is not discovered till after the dismissal has taken place, and 
although it happened several months previously and might have been 
an isolated fact. 5 * 

Joint agents. The death of one of the two joint agents does not 
necessarily terminate the agency of the other.® The decisions so holding 
are considered in detail, below. 

The question, as is pointed out in the first of the two decisions 
cited above, depends, in the first instance, upon the construction of the 
contrast creating the agency. Whether in the absence of any aid from 
the construction of the document, the law lays down any fixed rule 
by way of presumption, or otherwise, seems to be left undecided. The 
sections of the Act which have been suggested as having some tearing 
on the point are :— 

Section 42 : in accordance with which (subject to what is said 
below, with reference to s. 201) the representatives of the 
deceased co-agent would be compellable to fulfil the contract 
jointly with the surviving co-agents. 


1 Pool v. Pool (1889), 68 L. J. 5 Boston, Ac. Co. v. Anaell (1888), 13 

(r.), 67 (per Butt, ,T.). Ch. D., 339. 

2 Gosling v. Gnsl-ell [1847], A. (J., 673, ♦ Bhagirath v. Prem Chand (1912), IT 

577 (argument of Jelf, Q. C., afterwards Cal. L. J., 201 ; Raghumull v. Lvchmon ■ 

Jelf, J.). da» (1916), 20 Cal. W. N„ 708, 

* (1857), 8 E. & B., 647. 721. Both these decisions are bv 

* [1897], A. C., 22, 42. Mookerjeo, J. 
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Section 43 (first paragraph): any one of the co-agents may be 
compelled to perform the whole contract. 

Section 44 : release of one co-agent does not discharge the other 
co-agent or co-agents. 

Section 201 : In the decision referred to, it is said that it may be 
conceded that s. 201 controls s. 42, but that neither of 
these sections was of real assistance to the appellant (who 
contended that by the death of the co-agent the agency of all 
terminated); that had s. 42 stood alone, the result might 
have been that the representatives of one of two joint agents 
become liable under the contract of agency along with the 
surviving agent: but that s. 201 only justifies the inference 
that, upon the death of one of two joint agents, the agency 
terminates in so far as he is concerned; and not the further 
inference that the agency is terminated even m so far as the 
surviving agent is concerned. 1 

The conclusion that is drawn by the Court is that “ if it is the inten¬ 
tion of the parties that the work of the agency must be done jointly 
by all the agents acting together, and not individually, the work must 
be done by'all of them jointly; and consequently, upon the death of 
one of such agents, as the agency can no longer be carried out in the 
manner intended by the parties, it must be presumed to have termi¬ 
nated. If, on the other hand, the agency, described as a joint agency, 
is in reality a joint and several agency, there is no reason on principle 
why the death of one of the agents should involve the termination of 
the agency, in so far as the surviving agent is concerned.’ 

The practical effect of the ruling would therefore seem to be that 
the Court must first construe the contract, and that if there are indica¬ 
tions in it either that the agency must as a whole terminate on the 
death of any eo-agent, or that it must survive to the surviving co¬ 
agents, then the intention of the parties must be given effect to. 


1 With great respect, is this last 
inference entirely unexceptionable ? 
Section 201 speaks of ‘"the agent’ 
dying: and the question is “ does the 
agent die,’* when one of several co¬ 
agents die ? If the answer is in the 
affirmative, then the whole agency 
terminates ; if in the negative, then the 
section is not applicable at all. In 
the latter alternative how can the 


limited inference he drawn which 
Mookerjee, X, draws ? Would it not 
be more correct to answer the question 
in the negative, but to exclude the 
operation of a. 42 by saying that where 
the contract in question is the contract 
of agency, there «a contrary intention” 
appears from the nature of the contract, 
.—which is one of personal trust and 
confidence. 
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The question what should be done when the construction of the 
contract affords no assistance is probably of too academic nature for 
ever arising. See the paragraph, below, headed “ renewal of agency, 
that has terminated.” 

Revocation by lapse of time. —The revocation may arise from the 
fact that the agency was fora specified time, e.g. 9 Dickinson v. Litwall 1 
where the Court upheld a usage in the Irish provision trade, that a general 
authority to a broker to sell expires with the day on which it is given: 
of. a. 207, below. 

Clerk v. Laurie 2 seems at first sight to be a case showing what amounts 
to revocation, but the person who if at all purported to revoke the 
authority was the married woman : and she was not the principal, the 
agent having been employed by her trustee. The facts were as follows' 

The trustee of a married woman directed his agents to recover and 
pay over certain dividends to the married woman, she being entitled to 
them. She directed the agent to pay them to certain bankers. After 
some payments she wrote to the agent: “ I think it right to inform you 
that in consequence of the death of one of my trustees, as well as my 
having left Brussels, I have been obliged to have a new power of attorney 
to receive my own dividends, and I shall not therefore have occasion 
to trouble you to do so." No new power of attorney was executed, and 
the agent received the ensuing dividend, and paid it to the bankers. Held 
that he was entitled to do so : he was really the agent of the trustees, and 
the married woman had nothing to do with his agency. 

War terminating agency. —To the six modes of terminating 
the agency which the s. 201 mentions, must be added war, viz., where 
the principal or agent belongs to a nationality other than British, and 
war is declared between Great Britain and that nation, the contract is 
terminated. 3 

Renewal of agency that has terminated. —Whe^e the agency 
is terminated by the death of the principal or of one of several co- 
agents, it may happen that the agency is expressly or impliedly 
renewed, so that the agent becomes the agent of the representative 
oi: the deceased principal, 4 or that the agency vests in the surviving 


1 (1815), 4 Camp., 279. 

2 (1857), 2 H. & N.,, 199. 

3 Brandon v. Nesbitt (1794), 6 Dam. 
& Ea., 23; Maxwell v. Greenhut (1914), 
31 X. L. R.; of. Trotters Law of Contract 
during War, Supp., 46—48. 

4 On the death of the principal an 


agency is terminated, arid, if the agent 
continues to transact the business in the 
employment of the deceased principal’s 
heir, a new agency is created : 3Iadhu~ 
sadan Sen v. Bakhal Ghindra Das 
Basak (1915), 43 Cal., 248. 
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co-agents. 1 This circumstance prevents the question as to the techni¬ 
cal termination of the agency under s. 201, coining up more frequently 
before the Courts. 

202 - Where 2 the agent, has himself 3 an interest 4 in the 
Termination of property which forms the subject-matter 

hfran IntSesf in of the a g enc 7> the a g enc y cannot, in the 
subject-matter. absence of an express contract, be termina¬ 

ted to the prejudice of such interest. 

Illustrations. 

(a) A gives authority to B to sell A’s land, and to pay himself, out of the 
proceeds, the debts due to him from A.' A cannot revoke this authority, nor 
can it be terminated by his insanity or death. 

(b) A consigns 1,000 bales of cotton to B, who has made advances to him 
on such cotton, and desires B to sell the cotton, and to repay himself out of the 
price, the amount of his own advances. A cannot revoke this authority, nor 
is it terminated by his insanity or death. 


COMMENT. 

Th© principle of the rule has been thus expressed : 44 Where an 
agreement is entered into on a sufficient consideration, whereby an 
authority is given for the purpose of securing some benefit to the donee 
of the authority, such authority is irrevocable.” 5 

See the comment to s. 201, above, for the combined effect of ss. 201, 
202, and 203. 


1 See Butler v. Knight (1807), L. R-, 

2 Ex., 109, 113, 114, in particular per 
Piggott, B.: “ The authority may be 
renewed by any acts showing the client’s 
[principal’s] intention that his attorney 
[the agent] shall still continue to aot 
in that relation : 5> and the fact that the 
principal, knowing that the agent 
continued to act did not dissent, but 
on the contrary prohibited the attorney 
from taking less than the whole amount 
of the verdict, was considered sufficient 
to support the finding that the agency 
was renewed. 

2 See tho comment, for the principle of 
the section. 

3 The words of the section are that the 

agent has an interest, and this interest 

need not be expressly given, but may 


appear impliedly from the circumstances : 
Kondayya. v. Narasmhulu, (1896), 20 
Mad., 97. 

4 See the comment, for some illustrations 
of relations that create, ot do not create, 
an interest in the subject-matter of the 
agency. 

5 The doctrine seems to have been first 
stated in 1848 by Wilde, C. J., in the 
terms cited in the comment: Smart v. 
Sandars (1848), 5 C. B., 895, 917. See 
also Story on Agency. § 477 and note: 
Clerk v. Laurie (1857), 2 H. & N., 
199, 200; Carmichael's case [1896], 2 Ch., 
643, 648; Frith v. Frith [1906], A, C., 
254, 259, 260 (p. c.); Walsh v. Whitcomb 
(1797), 2 Esp., N. P. C., 565; Watson v. 
King (1815), 4 Camp., 272; Gaussen v. 
Morton (1830), 10 Bam. & Cress., 731. 
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Nature of iutereBt. —The interest that an agent for sale has in 
effecting a sale, and the prospect of remuneration to arise therefrom, are 
not such interest as would prevent termination of the agency; 1 2 nor has an 
auctioneer such an interest: “ nor the mere fact that the factor has made 
advances, whether at the time of his employment as such, or subsequently, 
unless such advances are accompanied by, and made the consideration 
for, an agreement that the authority shall not be revocable; 3 nor the 
rneTe arrangement that the agent's salary should he paid out of the rents 
to he recovered by the agent. 4 Illustration (a) must be distinguished 
from this last mentioned case : in the illustration the agent had an 
existing claim against the principal. 

Similarly, in Pestonji v. Matchell 5 authority to recover a certain 
sum and to pay himself the amount due to himself, was held to create 
an agency coupled with interest. That decision was given before the 
Act. But Kondayya v. NarasimhuVu 6 7 on similar facts was decided after 
the Act. Such an authority is not very different from an assignment of 
the debt to the agent." 

203 . The principal may, save as is otlienvise provided 
by the last preceding section, revoke 8 * the 

When principal . . . . . . . 0 

may revoke agent’s authority given to his agent at anytime 3 
before the authority has been exercised so 
as to bind the principal. 10 


1 La/chmichand v. Choioordm (1900), 
24 Bom., 403. 

2 Taplin v. Florence (1851), 10 0. B., 
744. 

3 2)e Comae v. Frost (1865), 3 Moo. 
}?. C. (n. S.), 158; Jafferbhai v. Charles - 
worth (1893), 17 Bom., 520, 542. 

4 VishnucJiarya v. Bamckandra (1881), 

5 Bom., 253; Frith v. Frith [1906], 
A. O., 254 (p. c.), (where the cases are 
reviewed). 

5 (1870), 7 Bom, H. C. R. (a. p. J.), 
10 . 

* (1896), 20 Mad., 97. 

7 Of. Jagabhai v. Rustomji (1885), 

9 Rom., 311, 351 ; see also the note 

(apparently by the editors) to Smart- v, 

Bandars (1848), 5 C. B., 895, 917, 918. 


8 E.y.y in. Bristow v. Taylor (1870), 2* 
8tark, 50. 

9 Notice not necessary, except as pro¬ 
vided by a. 206 : Jolynsoyi v. Hint (1905),. 
93 L. T., 470.; Henry v. Lowson (1885), 2 : 
T. L. R., 199 ; Motion v. Mkhand (1892).. 
8 T. L. Pv., 253, affirmed, ib. s 447. As to 
t hird parties, “ a dormant partner, 
may retire from the firm without? 
giving notice to the world: Heath v. 
Samson (1832), 4 B. & Ad., 172, 177, 
(Patteson, J.); and a partner is an 
agent: cf. the comment to s. 182, above, 
the paragraph following that numbered 
(27). See also the comment to s. 246, 
below. 

10 For illustrations of circumstances 
precluding revocation, see cc nunent 
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COMMENT. 

Dismissal for misconduct or incompetence. -It may be added 
that where the agent misconducts himself, e.g., by receiving secret 
commission, it gives the employer authority to dismiss hun com w 
employment, as a person who by that act is shown to be incompetent of 
faithfully discharging his duty.* When he shows himself incompetent 

to perform the functions, the principal may discontinue employing him 

or when he persistently refuses to obey his master’s orders, and t us 
to perform his duty. 3 

Revocation to detriment of third parties, -The present section 
deals only with the rights of the agent and the principal, Third parties 
may however be affected, and referring to them Lord Blackburn 
said: “ I do not think there can be any doubt (it is very o aw 
indeed) that when a person has given authority to another • • • • • ° 

authority being such as would apparently continue, he is bound to those 
who act upon the faith of that authority, though he has revoked it, 
unless he has given the proper notice of the revocation.” 

Illustrations of circumstances precluding revocation.—An 

auctioneer’s authority cannot be revoked after real estate has been kuocko. 
down. 6 But, where the agent merely appropriates to the pnncipa 
a contract entered into by himself with a third party, the day before the 
directions of the principal, no contractual relations with any tlurd party 
having been created, there is no exercise of the authority "i un s. 

Similarly, till a policy of insurance is signed by the insurers no 
binding contract is entered into and the authority of the broker may be 
revoked. 7 

Where the authority is to enter into a wager (which transactions are 
void, not illegal) • the principal has been hel d in England to have no 

footnote to the word “time,” in s. 203. 

5 Day v. Wells (1801), 30 Bcuv., 220. 

6 Lakhmichand v. Chotooram (1900), 

24 403 (Jenkins, C. J > and Candy, 

J). „ 

7 Warwick v. Slade (1811), 3 Camp., 

127. 

8 As to ILLEGAL TRANSACTIONS, SCO 

Edgar v. Fowler (1808), 3 East., 222 cited 
in comment to s. 65, above. And as to 
stake holders, see Uastcknc v. Jackson 
(1828), 8 B. & C., 203, noted ibid. Simp¬ 
son v. Lamb (1856), 17 C. B., 603. 


1 Boston. Deep Sea Fishing, the. Co. v. 
Ansell (1888), 30, Oh. D„ 330, 367—358, 
362—366, 370; Bulfield v. Fournier. 
(1894), 11 T. L. ft., 62, affirmed, «A, 282. 

2 Harmer v. Cornelius (1858), 5 0. B., 
N. S., 236. 

3 Spain v. Anwtt (1817), 2 Stark., 256. 

* Scarf v. Jardine (1882), 7 App. Gw., 
345, 356, 357. Lord Blackburn was deal¬ 
ing with a-caso of partnership, and the 
words omitted in the citation, above, arc : 
“ it is not peculiar to partnership.” 
Of. Heath ,v. Samson (1832), noted in the 
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right to revoke the authority after the wagers have been entered into. 1 
See the comment to s. 204, on agency for entering into unenforceable 
agreement. 

204 . The principal cannot 2 revoke the authority 

Revocation where t0 hiS ^ ellt &ftel ‘ tlle authority has 

authority has ix.en been partly exercised so far as regards 

partly exercised. ° 

such acts 3 and obligations as arise from 
acts already done in the agency. 4 

lUustralions. 

(a) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay 
for it out of A’s money remaining in B’s hands. B buys 1,000 bales of cotton 
in his own name, so as to make himself personally liable for the price. A cannot 
revoke B’s authority so far as regards payment for the cotton. 

(b) A authorizes B to buy 1,000 bales of cotton on account of A, and to 
pay for it out of A’s moneys remaining in B’s hands. B buys 1,000 bales of 
cotton in A’s name and so as not to render himself personally liable for the price. 
A can revoke B’s authority to pay for the cotton. 

COMMENT. 

Sections 204, 205, 222—224.—In Seymour v. Bridge* Mathew, J., 
put the rule in s. 204 tersely : “ It is idle to talk of revoking, after the 
liability is incurred.” This remark and the case of Loring v. Davis* 
illustrate the close connection between s. 204, above, and the principals 
duty to indemnify the agent which is laid down in sa. 222—224; see 
also s. 205. 

Agency for entering into unenforceable Agreement.— In 

Read v. Anderson , 7 Bowen and Fry, L. J J., were prepared to extend 
the doctrine contained in s. 204 to the case of a turf commission agent, 
where the authority to the agent is for the purpose of wagering, viz., for 
executing an agreement which is void (s, 30, above); Brett, M. R., how¬ 
ever, considered that the principaltransaction being unenforceable, the 
authority could be revoked at any time. All the members of the Court 
agreed on the rule contained in s. 204 when the act is legal: “If a 
principal enjoins an agent to perform an act, and if, upon revocation of 


1 Head v. Anderson (1S84), 13 Q. B. between acts that aro (a) enforceable, (b) 

I)., 779, per Bowen and Fry, L.JJ., Brett, legal but unenforceable, and (c) illegal. 

M. R., dissenting. See comment to a. 204. 4 See comment. 

2 See, however, comment to s; 203, 6 (1885), 14 Q. B. I)., 400, 406. 

above. « (1880), 32 Ch. 14, 025. 

a See the comment for the distinction 7 (1884), 13 Q, B. D., 779 
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the authority, the agent will be by law exposed to loss or suffering, the- 
authority cannot be revoked ” (Brett, M. B .); 1 If a principal employs 
an agent to do something which by law involves the agent in a legal 
liability the principal cannot draw back and leave the agent to bear the 
liability at his own expense.” 

The decision of the majority in Read v . Anderson 2 has been much 
criticised in regard to unenforceable acts. Westropp, 0. J., however, 
had, nine years before, arrived at a similar result on a review of the 
authorities, 3 

205 . Where there is an express or implied 4 contract 
that the agency should be continued 5 for 
roSo“tion Sa by n pii'n- an y P el ' ioct - of time, 6 the principal must 
make compensation 7 to the agent or the 
agent to the principal, as the case may be, 
for any previous revocation or renunciation of the agency 
with out sufficient cause. 8 


cipal or renunciation 
by agent. 


COMMENT. 


Though the agency might be for a fixed term, it may be unilateral, 
e.g., where the agreement is that one party shall employ another for the 
carriage of his goods, the contract may be terminated by the fact that 
there are no goods to be carried. 9 On the other hand, the contract may 
impose upon the principal the duty of paying to the agent a salary, so 


1 At p. 781. • 

'* (1884), 13 Q. B. IX, 779. 

3 Parakh v. Ransordas (1875), 12 

Bom. H. C. R.* 61, 58. 

4 On. implied terms in contracts see 
the comment to s. 2, above. Reasonable 
time will be implied: Jordon v. Rarn- 
ckwuira (1004), 8 Cal. W. N., 831, 837, 
me also s. 206, below. 

5 See comment. 

6 See the comment to a. 206, below. 

7 Vishnucharya v. Ramchmdra (1881), 
6 Bom., 253, 256; Rode# v. Forwood 
(1876), 1 App. Cas., 256, 272. The 
compensation may include compensation 
for the loss of remuneration to tho agent: 
Prickdt v. Badger (1856), 1 C. B. <N. s.), 
296; Inchbdld v. The Western NciJgherry 


Coffee Co . (1864), 17 C. B. (w. s.), 733. 
In Pricket's case Crowder, J., refers to 
Smith’s Leading Cases, and to the 
principle that “ if one contractor has 
absolutely refused to perform or rendered 
himself incapable of performing his part 
of the contract the other party may if lie 
pleases rescind.” cf. Introductory Note, 
Chapter IV. heading IV., s. 39, etc. 

8 See comment to s. 203, above: mis¬ 
conduct of the agent is sufficient cause 
for revocation. See also the footnote to 
the word ‘ misconduct,’ in s* 212, 
below. 

9 Briton v. Great Northern Railway 
(1854), 9 Exeh., 507 ; Emmens v. Elderton 
(1853), 4 H. L. C., 624; Joynson v. 
Hunt <* Eon (1905), 93 L. T., 470. 
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long as he performs or is willing to perform such duties as the employee 
may ask him to perform. 1 

206. Reasonable notice 2 must be given of such re¬ 

vocation or renunciation; otherwise the 
tSfofrinS'n. damage thereby resulting to the principal 
or the agent, 3 as the case may be, must be 
made good to tbe one by the other. 

COMMENT. 

What is reasonable notice, depends, of course, upon the circumstances 
of each case, including tbe terms of the contract. It may be provided 
in the contract on the one hand that there shall be notice of a particular 
duration; or, on the other hand, the nature of the dealings may be such 
that no notice can reasonably be expected. The cases will be found 
cited in the footnotes to the word “ notice ” in s. 206, and " time ” in 
s. 203, above. 

Section 208, below, should also be noted with reference to acts done 
by the agent after termination of the agency, but before that fact conies 
to his knowledge. 

207. Revocation and renunciation may be expressed 4 
Revocation and or may be implied 5 in the conduct of the 

renunciation may he . , • t 

exprJled or implied, principal or agent respectively. 


1 Aspdin v. Austin (1844), 5 Q. B., 

671, 684, 685; Turner v. Goldsmith 
[1891], 1 Q B., 544, see at. p. 549 the 
passage from Taylor v. Caldwell (1863), 

3 B. S., 826, 833, cited by Lindlev, L. J., 
and McIntyre v. Belcher (1863), 14 C. B. 
<sr. s.), 654, 664 (per Willos, J.); Ogden 
v. Nelson [1905], A. C., 109 (the question 
mainly depends on the construction of 
the agreement). 

a The contract may provide that- a 
notice should be given of a particular 
duration, e.g., Hanau v. Ehrlich [1912], 
A. C., 39 (service of 2 years terminable by 
notice of six months during that period ); 
re Brins mead (John) Sons, Ltd. (1912), 
56 Sol. Journ., 253; (12 months’ 

notice)* Notice is not necessarily required 
in every case: see the footnote to the 
word “time” in s. 203; In Joynson v. 


Hunt (1905), 93 if. T., 470, the Court did 
not allow evidence of custom that in 
the glove trade six months’ notice was 
necessary, it being held that such a custom 
would be inconsistent with the written 
agreement. 

3 And under the Powers, of Attorney 
Act, VH. of 1882, s. 3, payments, etc., by 
the attorney in good faith are protected, 
though the principal lias died, or become 
insane or insolvent or revoked the 
power, if the fact was not known to the 
attorney. The section is similar to the 
Conveyancing and Law of Property Act, 
1881, (44 & 45, Viet., c. 41), s. 47. 

♦ A power of attorney by deed need 
not he revoked by deed : ft. v. Wait 
(1823), 11 Price, 518. 

5 See comment for further illustrations 
of implied revocations and renunciation. 
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Illustration . 

A empowers B to let A\s bouse. Afterwards A lets it himself. This is an 
implied revocation of B’s authority. 1 

COMMENT. 

Illustrations of implied revocation. —Revocation at a par¬ 
ticular time, or on specific events taking place, may be implied in the 
terms of the authority, e.g. } a power of attorney which recited that the 
donor was about to go abroad was held to be impliedly revoked by the 
return of the donor : 2 or, by the fact that, according to usage, the authority 
is to last only for a specified period. 3 A member of a club, by resigning 
from the club, revokes the authority of the secretary or other official 
from the time of his resignation, but not before. 4 

208. The termination of the authority of an agent 
does not, so far as regards the agent, take 

When termination . 

of agent’s authority effect 5 before it becomes known to him, 6 

takes effect . as to 1 P 

agent, and as to or, so far as regards third persons, 5 before 

third persons. . , •, « . o 

it becomes known 7 to them. 8 9 


Illustrations. 

(a) A directs B to soil goods for him, and agrees to give B five per cent, 
commission on the price fetched by the goods. A afterwards, by letter, revokes 
B’s authority. B, after the letter is sent, but before he receives it, sells the 
goods for 100 rupees. The sale is binding on A, and B is entitled to live rupees 
as his commission. 

(&) A, at Madras, by letter directs B to sell for him some cotton lying in a 
warehouse in Bombay, and afterwards, by letter, revokes his authority to sell, 
and directs B to send the cotton to Madras. B after receiving the second letter, 


1 See footnote 5 on p. 600. 

3 Dauby v. Courts (1885), 29 Cln I)., 
500. 

3 Dickinson v. Lilwall (1815), 4 

Camp., 279. cf. the footnote to the word 
* 4 authority ” in s. 203, above. 

* Parr v. Bradbury (1885), 1 T. L. R., 
285, ib. f 525. 

5 E.g.„ when the authority to execute 

a document is revoked, but; before notice, 

the agent executes and registers it, the 
execution and registration is valid: 

3Iohendra v. Kali Proshad (1902), 30 Cal., 
265, 274 (obiter). 

9 Ebrahim v. Chunilal (1911), 35 

Bom?, 302, 300. 


7 This assumes that the third person 
knows of the existence of the agency: 
Deberikam v. Mellon (1880), O' A. C., 
21, 34. 

3 DcbenJiam v, Mellon■ (1880), 0 A. C., 
21, 36, 37. In Truetmn v. Loder (1840), 
11 A. & E., 589, 592, the rule was hold to 
apply even though the agent was treating 
in his own name: but if the agent 
carries on two different concerns, one 
for himself and the other for the principal, 
ib.y p. 593. See Drew v. Nunn (1879), 
4 Q. B. D., 061, where the agency was 
terminated by the insanity of the 
principal (the wife being the agent). 
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enters into a contract with C, who knows of the first letter, but not of the second 
for the sale to him of the cotton. C pays B the money, with which B absconds’ 
C’s payment is good as against A. 

(c) A directs B, his agent, to pay certain money to O'. A dies, and D takes 
out probate to Ins will. B, after A’s death, but before hearing of it, pays the 
money to C. The payment is good as against D, the executor . 1 

A provision similar to that in s. 208, above, is contained in the Powers 
of Attorney Act, which is more fully referred to in the footnote to the 
word “ agent ” in s. 206, above. 

The Indian Evidence Act, s. 109 (which is set out in the comment 
to s. 245, below) may be compared. 

209. When an agency is terminated by the principal 
Agent’s duty on dying or becoming of unsound mind, the 

ag^cybypnucipars agent w bound to take, on behalf of the 
death or insanity. representatives of his late principal, all 

reasonable steps 2 for the protection and preservation of 
the interests entrusted to him. 

COMMENT. 

Analogous law—Story points out that the Roman and Scotch 
law is similar to that laid down in s. 209, and controverts the dictum 
that the English law is different : “ Agency” ss. 491—494. 

The' counterpart of a. 209, so far as the interests of the agents’ repre¬ 
sentatives are concerned, is also alluded to in Story, §. 494. 

It has been held that where a person in extremis authorized her 
sister, by power of attorney, to transfer Government stock into her own 
name, the authority could be validly exercised after the death of the 
donor : 3 the case was not decided on the principle that the agency may be 
prolonged beyond the death of the principal, in the interestsnf the agents. 
The decision in India, on similar facts may depend on the testamentary 
powers of the donor of the power, and on the applicability or otherwise 
of the rules relating to dmationes mortis causa . 

Compare ss. 204, 208, above. 

1 The English law differs on the point the letter may he of such a nature as to, 

covered by illustration (c). Of. Watson be an acknowledgment under s. 19 of 
v. King (1815), 4 Camp., 272; Blades v. the Indian Limitation Act; Ebmkim v. 
Free (1829)*, 9 B. & 0., 107. Chunihl (1911), 35 Bom., 302, 306 

2 E.g.y he may write a lettor to a creditor 3 Kiddill v. Farnell (1857), 26 L. J. 

who enquires about moneys due to him, (ch.), 81$, 9CD at 820. 
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210. The termination of the authority of an agent 

Termination of causes tbe termination (subject to the rules 
sub-agent’s autho- herein contained regarding the termination 

of an agents authority) of the authority of 


all sub-agents appointed by him. 1 


211 . 


Agent’s duty in 
conducting prin¬ 
cipal’s business. 


Agent’s Duty to Principal. 

An agent 2 is bound to conduct the business 
of his principal 3 according to the direc¬ 
tions 4 given by the principal, 5 or in the 
absence of any such directions, according 
to the custom 6 which prevails in doing business of the 
same kind at the place where the agent conducts such 
business. When the agent acts otherwise, 7 if any loss be 
sustained, be must make it good to his principal, and, 
if any profit accrues, 8 he must account for it. 

Illustrations. 

(a) A, an agent, engaged in carrying on for B a business, in which it is the 
custom to invest from time to time, at interest, the moneys which may be in 
hand, omits to make such investment. A must make good to B the interest 
usually obtained by such investments. 


1 Of. Story on Agency, §§ 469, 490. 

2 An agent is a trustee for his principal: 
Gibson v. Winter (1833), 5 B. & Ad., 90, 
102. Of. first paragraph of the comment 
to s. 182 above. 

3 As to several joint principals, see the 
comment. 

1 i.e., all lawful directions have to be 
followed: Ikxwdl v, Christie (1776), 
Cowp., 395 (an auctioneer is entitled to 
disregard his principal's directions not to 
lot a horse go under a, price named, 
whore the auction was advertised to be 
without any reserve). But lawful direc¬ 
tions must bo obeyed, though impru¬ 
dent : Owrend v. Gurney (1872), 5 Eng. 
& Ir. App., 480. See also footnote to 
the word “ act ” in s. 182, above ; and 
comment to a. 196, paragraph I, with 
reference to unenforceable, illegal, or 
criminal acts. 

5 But as to emergency see s. 189, 

T, ICA 


above; Damodar v Sheomm (1907), 
29 All., 730. 

6 See comment to s. 182, ubove; 

Commonwealth Portland ds Co. v. Weber 
[1905], A. 0., 66 (r. c ): no duty on 
agents, in absence of special directions, 
to expedite clearance of the appellant’s 
goods in less than the 24 hours allowed 
by the Customs Regulation Act. 1879 
(New South Wales), so as to avoid 
payment of duty which came into force 
after the expiration of that time. 
See also Farrer v. Lacy (1886), 31 Ch, IX, 
42; Solomon v. Barker (1802), 726 

(auctioneer). 

7 See the “ additional illustrations ** 
given in the comment to s. 211. 

8 P.g., if an agent for letting makes 
profitable arrangements with tenants, 
their benefit will be held to accrue to tW 
principal: Bramoml v. BoitHber (1802), 
7 Ves. Jim., 599. 


39 
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(6) B, a broker, in whose business it is not the custom to sell on credit, 
sells goods of A on credit to C, whose credit at the time was very high. C, 
before payment, becomes insolvent. B must make good the loss to A. 

COMMENT. 

Additional illustrations— The following are some of the oases 
that have come before the Courts in which the agent has acted against 
the directions of the principalSelling at a price under the minimum 
fixed by the principal; 1 warehousing elsewhere than directed (in which 
case, if the goods are destroyed, even though accidentally and without 
negligence, the agent is liable); 2 failing to insure ; 3 an auctioneer taking 
a bill of exchange, instead of ready money (held liable for loss by dishonour, 
though the plaintiff did not present the bill for 10 days, and did not give 
notice of dishonour); 4 where a broker was directed to purchase 50 bales, 
and purchased for the plaintiff and other principals jointly, 300 bales in 
all, the contract was held to be unauthorised, because “ the plaintiff 
was thereby prevented from coming forward as a principal and protecting 
his rights/’ 5 Other cases refer to compromises by attorneys against 
directions, though made bond fide ; 6 parting with goods without getting 
the price ; 7 wrongly reporting that a bargain is concluded (when it has not 
been concluded); 8 applying for shares in a company other than the 
one he was asked to do. 9 

Confidence in agent —There is an implied obligation on the agent 
not to disclose or use information as to a secret process acquired during 
employment. 10 

Damages payable by agent.— The agent must make good the loss 
sustained, is,, the actual loss, not including the loss of profit that might 
have been earned. 8 When the agent sells above the price fixed by the 


would be available if he wore not agent, 
see Beamont v. Boultbee (1802), 7 Yes. 
J rn.> 599. 

6 Bosioch v. Jar dim. (1865), 3 H. & C., 
700. 

6 Fray v. Voute (1859), 1 E. & K, 839. 

7 Stearine & Co. v. Hirdzrnann (1844), 
17 C. B. (n. s.), 50. 

8 Salvesen v. Bederi [190$), A. C,, 302, 
312, 313. 

9 Exparle Panmure (1883), 24 Oh. 1)., 
367. 

10 Kirchner v. Grubctn [1909], 1 Ok., 
413; Amber Size Co. v. Menzei [1913], 
2 Ch., 239. 


1 Manchubhai v. John H. Tod (1894), 
20 Bom., 633 ; but see on this case the com¬ 
ment to s. 73, above, paragraph No. 9: 
directions to sell when stock should be 
at 85, were not carried out in Bertram v. 
Godfray (1830), 1 Knapp., 381. See also 
KamiseUi Subbiah v. Katha Venkata- 
svoamy (1903), 27 Mad., 355. 

2 Lilley v. Doubleday (1881), 7 Q. B. D., 
570. 

8 Smith v. Lascelles (1788), 2 T. R., 187. 

4 Ferrers v. Robins (1835), 2 C. M. & 

R., 152 On the point that the piun- 

cipal’s laches will not be available to 

the agent as a defence in the way it 
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principal as a minimum, tie measure of damages may be the difference 
between the price at which the goods were sold and the price at which 
similar goods could be re-purchased. * 1 On the other hand, the damages 
may consist of the whole of the price of the goods, where, against 
his instructions, the agent parts with them, without receiving pay¬ 
ment. 2 

Joint principals. —’Where there are several co-principals jointly 
•employing an agent, they may sue him jointly. 3 

212. An agent is bound to conduct the business of the 
agency with as much skill 4 as is generally 
possessed 5 by persons engaged in similar 
business unless the principal has notice 6 
of his want of skill. 7 The agent is always bound to act 
with reasonable diligence, 8 and to use such skill as he 


1 See footnote 1 on p. 610. 

a Stearine S Co. v. Ilintzmann (1814), 
17 C, B. (n. s.), 56. 

3 Skinner v. Stocks (1821), 4B.& AW., 
427; Cothay v. Fennell (1830), 10 B. & 0., 
<571 ; Jones v. CutMertson (1873), L. R., 
8 Q. B., 504 (“when tho wife is the 
meritorious cause of action, an action 
may be maintained in the joint names 
of husband and wife, provided this 
appears on the reoord as well as in fact ” 
per Kelly, 0. B., at p. 509). 

4 This is a question of fact: Beauchamp 
v. Powley (1831), 1 Mood & R, 38; 
Doolman v. Jenkins (1834), 2 A. & E., 
256. 

5 As to skill required from professional 
agent, see comment. 

6 If a gentleman, for example,” 
says Willos, J., “should employ a man 
who is known to have never done 
anything but sweep a crossing, to clean 
or mind his watch, his employer probably 
would bo held to have incurred all risks 
himself ” : Hfirmer v, Cornelius (1858), 

5 C. B. (n. S.), 236 ; much more so whero 
there is an oxpross agreement to be liable 
for special loss only, or for no loss, 
whatever: Austin v. Great Western (1850), 


10 C. B., 454 ; Shcillo v. Blackbunie (17S9), 

I H. Bl„ 159. 

7 Another excuse might be where « the 

transaction is itself imprudent, the 

nature of which was previously known 

and fully authorized ” : Overend v. Gibb 

(1872), 5 Eng. & Ir. App., 480, 503. 

But contributory negligence on the part 
of the principal is no default, where such 
contributory nogligonce consists in the 
principal not finding out the gross 
negligence of the agent: Becker v. Medd 
(1897), 13 T. L. R., 313. 

8 But not more than the usual dili¬ 
gence, provided it is reasonable: Common 
Wealth of Portland, Sc. Co. v. Weber 
[1905], A. C, 66 (p. c.), see note to the 
word 41 custom ” in s. 211, above. When 
however the usual course of business is 
subject to customs which are not 
reasonable nor legal, being opposed to 
an. Act of the Parliament, the agent does 
not by acting on them save himself from 
liability: Neilson v. James (1842), 7 
Q. B. D., 546. But <f business could not 
go on if people were suspecting forgery in 
every transaction ” : per Halsbury, L. C., 
Sheffield Corporation v. Barclay [1905], 
A. C., 392, 396. 




612 


THE INDIAN CONTRACT ACT. 


[Ch. X, 


possesses, 1 and to make compensation 2 to his principal in 
respect of the direct 3 consequences of his own neglect, want 
of skill or misconduct, 4 but not in respect of loss or damage 
which are indirectly or remotely caused by such neglect, 
want of skill or misconduct. 5 

Illustrations. 

(а) A, a merchant in Calcutta, has an agent, B, in London to whom a sum 
of money is paid on A’s account, with orders to remit. B retains the money 
for a considerable time. A. in consequence of not receiving the money, becomes 
insolvent. B is liable for the money and interest from the day on which it ought 
to have been paid, according to the usual rate, and for any further direct loss— 
as e.g. f by variation of rate of exchange—but not further. 

(б) A, an agent for the sale of goods, having authority to soil on credit, 
sells to B on credit without making the proper and usual enquiries as to the 
solvency of B. B, at the time of such sale, is insolvent. A must make com¬ 
pensation to his principal in respect of any loss thereby sustained. 

(c) A, an insurance-broker employed by B to effect an insurance on a ship, 
omits to see that the usual clauses are inserted in the policy. The ship is after¬ 
wards lost. In consequence of the omission of the clauses nothing can be 
recovered from the underwriters. A is bound to make good the loss to B. 

(d) A, a merchant in England, directs B, his agent at Bombay, who accepts 
the agency, to send him 100 bales of cotton by a certain ship. B, having it in 
liis power to send the cotton, omits to do so. The ship arrives safely in England. 
Soon after her arrival tlie price of cotton rises. B is bound to make good lo A 
the profit which he might have made by the 100 bales of cotton at the time 
the ship arrived, but not any profit he might have made by the subsequent rise. 


COMMENT. 

Skill required from professional agent. •“ Where a skilled 
labour by artisan or artist is employed, there is on his part an implied 


1 The decisions as to gross and ordinary 
diligence such as Agnew v. Indian Carry¬ 
ing Co. (1865), 2 M. H. C. R., 449, are 
not of much application after the Act. 
(sec comment to s. 151, above). Unless- 
of course there i3 a contract that the 
agent will be responsible only for gross 
negligence : Beal v. Smith Devon Ry . Co. 
(1864), 3 H. & C., 341. 

2 He lias also the right to terminate 
the agency : see the la.st footnote to s. 212. 

3 Of, s. 73, above. 

4 Misconduct : “ the failure to afford 
the requisite skill which had been 
expressly or impliedly promised, is a 

breach, of legal duty and therefore 


misconduct: ” Banner v. - Cornelius 
(1858), 5 0. B. (n. s.), 23C; ef. Kamisetle 
Subbkth v. Kaiha Venlcatasamey (1903), 
27 Mad., 355, 358. 

5 On the other hand the principal is 
not bound M to go on employing him to 
the end of tho term for which he is 
engaged ” when he is found to be incom¬ 
petent t Banner v. Cornelius (1858), 5 
C. B. (n. s.), 236, or where he has mis¬ 
conducted himself. See the comment to 
s. 203, above. Nor is the agent’s liability 
affected by tho principal not being 
diligent: Becker v. Medcl (1897), 13 
T. L. It., 313. 
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warranty that he is of skill reasonably competent to the task he under¬ 
takes,— * 4 * spondes peritiam artisJ 1 

“ The public profession of an art is a representation and undertaking 
to all the world that the possessor possesses the requisite ability and 
skill. An express promise or express representation in the particular 
case is not necessary.” 2 A patent agent is not bound to be accurately 
acquainted with the whole law of patents, hut he is bound to know the 
.law as to the practice of obtaining patents. 3 

The same principle prevails in criminal law: a person (whether 
•duly qualified as a medical practitioner or not) holding himself out as 
competent to deal with the life or health of another, is bound to possess 
the necessary skill in carrying out what he had undertaken to do and 
to treat his patients with the greatest care and attention ; hence, a person 
having no knowledge of medicine or anatomy who advised a rigid method 
of treatment regardless of the patient’s condition, resulting in death, 
was sentenced to a year’s imprisonment. 4 

Secrecy in confidential matters.—See the comment to s. 211, 
under the heading 46 confidence in agent,” with reference to the duty 
-of the agent not to disclose the principal's secrets. 

213. An agent 6 is bound to render 
proper 6 accounts to bis principal 7 on 
demand. 8 


Agent’s accounts. 


1 Harmer v. Cornelius (1858), 5 0. B. 
(N. s.), 236 ; of. Jenkins v, Bethani 
<1854), 15 C. R, 168, 188; Park v. 
Hammond (ISI8), 6 Taunt, (n. 3.), 495, 
,498 (Parke, J ). 

2 Harmer v. Cornelius (1858), 5 C. B. 
(N. a), 236. 

3 Lee v. Walker (1872), L. R, 7 0. P., 
121.; so© also Beal v. South Devon By. 
<1864), 3 H. <te C. f 341; and comment 
to s. 151, above. 

4 Rix v. Bnrdu (1916), 141 L. T. 
(Jottm.), 427, decided 16th October, 1916, 
by Court of Criminal Appeal. 

6 On the death of the agent his legal 
representatives are so bound: Lawless 
v. Calcutta, die. Co. (1881), 7 Cal., 627, 
632; AhKoy Chunder v. Peary Mohan 
<1870), 1 W. ft. (r. B.), 75. + 

6 Rendering accounts does not 
mean merely delivering to the principal 


a set of written accounts without attend¬ 

ing to explain them or producing 

vouchers: Annoda v. Dwarkanath (1881), 

6 Cal, 754. The propor course for the 
Court for making the agent account is 
stated in Sayud Shah Alaiabnad v. 
Mus&amut Bibee Nusibun (1875), 24 

W. R., 70 which was followed in 0 
Cal., 757. 

7 Where there are co-principals : see 
comment. The principal may appoint 
any proper person (to whom no reasonable 
exception may bo taken) for inspecting 
the accounts: Bevan v. Webb [1901], 2 
Oft, 59 ; Dadswdl v. Jacobs (1887), 34 
Oh. U, 278. 

8 Not without demand: Lawless v. 
Calcutta, die. Co. (1881), 7 Cal, 637, 632; 
see comment-. Hence s. 49, above, does 
not apply to him. 
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COMMENT. 

Co-principals and Co-agents,— Where there are several co-prin¬ 
cipals, 1 the agent is not bound to account to one of them alone; 2 and, 
unless the co-principals are partners 3 accounting to one does not exonerate 
him fxom his liability to account to the other, 4 

Where there are two agents who conspire to defraud their principals, 
the estates of both agents will be liable to the principal in respect of 
the fraud so committed. 5 

Where the legal representative of a deceased person appoints an 
agent, the agent need render accounts only to the legal representative,, 
and not to the heir of the deceased. 6 

The general principle is that an agent is liable to account only 
to his principal. 7 This principle seems to have been overlooked in 
Surendranath’s case. 8 

Limitation. —The principal's suit for an account against his agent 
is governed by the Indian Limitation Act (IX. of 1908), Art. 89 (8). 9 

Agent s duty to account: preservation of books. -The agent 
is not bound to render accounts until the principal demands them. 1 ** 
But he must carefully preserve accounts; 11 so that he is “ constantly 
ready with his accounts.” 12 In a case before Sir John Romilly, M. R., 
where the books of account were destroyed long before the suit upwards 


1 See footnote 7 on p, 613.. 

3 Hnlsall v Griffith (1834), 2 A. & M., 
679. 

3 See 88. 251, 25 2, below: hints v. 
Stephenson (1831), 1 Mood. & R., 145. 

4 Innes v. Stephenson, (1831), 1 Mood. 

& R., 145 ; Lee v. Sanky ( 1872), L, R., 
15 Eq., 204. 

6 Wahham v. Stainton (1863), 12 W. 
R , 63. 

6 Chidambaram v. Pichappa (1907), 
30 Mad., 243, the agent of the adminis¬ 
trator could only have been considered 
at the highest the sub-agent of tho 
deceased person or bis heirs: see s. 193 
paragraph 3. 

7 Attorney General v. Earl of Ches¬ 

terfield (1854), 18 Beav., 596, in which 

ease Lord Romilly, M. R., held that 

the case of a charity made no 

exception, and to an action against 

the trustee of tho charity, the agent 
of the trustee could not bo made 


a party. 

8 (1907), 34 Cal., 892: tho defendant 
was the manager and agent of the 
minor’s guardian—ho could not have 
been employed by tho minor (see s. 183, 
above)—how could tho minor sue the- 
guardian’s agent ? The opening part 
of Maclean, C. J.’s judgment would 
imply that the case was between principal 
and agent. 

9 Digamber v. Kallynath (1851), 7 Cal., 
654 ; Lawless v. Calcutta , dec. Co. ib 627 j 
Hurrinath v. Krishna (1887), 14 Cal., 
147 (p. c.); Shib Chander Roy v. 
Chandra Narain (1905), 32 Cal., 719. 

10 Lawless v. Calcutta , dec. Co, (1881), 
7 Cal., 627, 632; Turner v. Burkinshaw 
(1867), 2 Ch. App., 488. 

11 Cf. Staunton v. Carr on Co. (1857), 
24 Boat ., 346, 352, 353. 

13 Pearse v. Green (1819), 1 Jac. & W., 
135, 140; Harsant v. Blalna (1887), 65 
L, J. (Q. B.), 511. 
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of 20 years 1 after the closing of the partnership business, and where the 
accounts had been settled by arbitration and were afterwards opened or 
disputed the Master of the Rolls treated the circumstance of destruction 
lightly; but in another case where the books were destroyed where the 
transactions to which they related were recent, and accounts not adjusted 
nor balances paid, 46 and still more where that destruction takes place 
by the person who has actually filed a bill to have the accounts taken,” 
he acted on the principle of Armory v. Delamirie 2 and presumed as against 
the person who destroyed the evidence, everything most unfavourable 
to him which was consistent with the rest of the facta admitted or proved. 3 

Where the accounts have been once rendered, the agent need not 
preserve them. 4 Thus, where accounts had been delivered, and for 10 
years they were open to inspection and investigation by the principal 
and her agents, and yet no objections were taken, it was held that the 
accounts must be taken to be settled accounts. The substance of the 
rule ought always regularly and rigidly to be insisted upon that there 
should be something distinctly alleged by the party who is attacking 
accounts already treated as settled, to the effect that although the accounts 
are so settled and have been so acquiesced in, there are certain errors 
which escaped his notice and which must therefore be rectified. 5 On 
proof of fraud 6 or undue influence 7 the accounts will not only be allowed 
to be surcharged and falsified, but they will be opened up; and they 
will be taken afresh. 8 

The procedure to be observed in a judicial enquiry into accounts 
was laid down in an early decision of the Calcutta High Court. 9 


item; in the latter case the onus 
would be on the principal to show that 
the accounts are not correct: and see 
Williamson v. Barber (1877), 9 Ch. D., 
527 (Jessel, M. R). As to amendment 
of pleading: MozeUy v. Cowie (1877), 
47 L. J. (ch.), 271. 

9 Syud Slah Alaiahrnad v, Mussamut 
Bibee Nusibun (1875), 24 W. K. 70 
followed Annoda v. Dwarkanath (1818), 
6 Cal., 754 See also, as to mode of 
taking accounts, Digamber v. Kallynath 
(1881), 7 Cal., 654 ; Haycock v. Fickle* 
(1863), 33 L. J. (Q. b.), 43, 47; Darnell's 
Ohanoery Practice (7th ed., (1901), I, 
418 ; Maync v. Alston (1892), 16 Mad., 
238; Nanabhai v. Nathu Blum (1883), 7 
Bom., 414; and cases under the Indian 
Limitation Act, art. 64. 


1 Cf. the Indian Limitation Act, 
art. 89. 

2 (1786), 1 Strange, 504; 1 Sin. L. C., 34. 

8 dray v. Haig (1854), 20 Beav., 219, 

226. 

4 In re Lee, ex parte Nevill (1868), 4 
Ch. App., 43. 

3 Parkinson v. Banbury (1867), L. II. 

2 Eng. & Ir. App., 1, 12, 13 (Lord 

Cran worth). 

6 Clarke v. Tipping (1846), 9 Beav., 
284. 

7 Watson v. Rodwdl (1878), 11 Ch. D., 
150. 

8 The main distinction between open¬ 
ing up the accounts and allowing to 
SUKOHARGE AND FALSIFY is that in 
the former case the agent would bo 

under the necessity of proving every 
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Interest on moneys in agenda hands.— The agent is not, as a 
rule, charged with interest on moneys in his hands, belonging to the prin¬ 
cipal, unless there is an express or implied contract to pay interest. But 
if there lias been default on his part, and he has employed it for his own 
business, 1 or paid it to his own banker to his general account, 2 he will 
be liable to pay interest. Lord Eldon said, however, that interest would 
not be due even if the agent employed the money in his business. 3 

After demand for payment, interest becomes due 4 and a fortiori in 
cases of fraud, 6 or bribes 6 or secret profits. 7 

The agent can be made to pay over to the principal any bribes, e.g., 
secret commission, he may have received from the other contracting 
party. 8 The law was stated in the following terms as regards partners, 
who are agents for each other (cf. s. 251 below): “ It is clear law that 
every partner must account to the firm for every benefit derived by him 
without the consent of his co-partners from any transaction concerning 
the partnership, or from any use by him of the partnership property, 
name or business connection. 5 ’ 0 

Suit for account by agent against principal. —Ordinarily the 
agent has to render accounts to the principal, but tlie agent may bring a 
suit against the principal for his remuneration and for the purpose pray 
that accounts be taken in the form .referred to in the comment to 
s. 220, below. 


Agent’s duty to 
communicate with 
principal. 


214. It is the duty of an agent, in cases 
of difficulty, to use all reasonable diligence 10 


1 Rogers v. Boehm (1799), 2 Esp., 702 : 
w If money had been remitted to an 
agent, and he suffered it to remain dead 
in his hands he should not be liable to 
interest: but that should he mix it with 
his own, or make any use of it, ho should 
lie subject to the charge of interest.” 

2 Burdick v. Garrick (1870), 5 Ch. App., 
233. Interest was given at 5 per cent.* 
and it was said that compound interest 
will only be given against an accounting 
party, if he has employed the money in 
business. 

3 'Lord Childworth v , Edwards (1802), 
8 Vos., 46, 48. 

4 Harsant v. Blaine (1887), 56 L. J. 

(Q. b.), 511; Edgett v. T)mj (1805), L. R. 


1 C. P., 80, 84 (per Erie, C. J.). 

5 Hardwicks v. Vernon (1808), 14 Ves., 
504. ' 

8 Boston tf; Co. v. Ansett (188), 39 
Ch. D; 339, 371. 

7 Nant-y-glo v. Grave (1878), 12 Ch. D., 
738 (4 per cent, interest). 

8 Hovendon v. Millkgff (1900), 83 L. T., 
41. 

9 Acts v. Benham [189PJ, 2 Ch., 244, 
255. 

10 This depends, of course, on the 
circumstances of each case : Australasian 
8. N. Co. v. Morse (1872), L. It., 4 P. C., 
222. See comment to s. 182, above, 
paragraph No. (12) ‘‘master of a 
ship.” 
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in communicating with his 
to obtain his instruction. 1 


principal, and in 


seeking 


COMMENT. 

Illustration. —In a case where the driver of an omnibus was 
ordered to discontinue driving as lie was drunk, and where the driver 
and conductor thereupon authorized a person who happened to be standing 
by to drive the omnibus home, it was held that inasmuch as the omnibus 
was only a quarter of a mile from the yard of the owner of the omnibus, 
.and the driver and conductor could have communicated with their 
principal, the owner of the omnibus, they had no authority to ask the 
stander;by to drive the omnibus; 2 though such authority might 
perhaps arise in the case of an unforeseen emergency had the omnibus 
been too far for communication. 

215. Tf an agent 3 deals 4 on Iris own account in the 
business of the agency, without first obtain¬ 
ing the consent of his principal and ac¬ 
quainting him with all material circum¬ 
stances which have come to his own 
knowledge on the subject, the principal may 
repudiate 6 the transaction, if the case shows either that 
any material fact has been dishonestly concealed from 
him by the agent, or that the dealings of the agent have 
been disadvantageous to him. 6 


Right of principal 
when agent deals, on 
his own account, in 
business of. agency 
without principal’s 
consent. 


Illustrations. 

(a) A directs B to sell A’s estate. B buys the estate for himself in the 
name of C. A on discovering that B has thought the estate for himself,® may 


1 Of. s. 189. above, as to tho necessity 
of communicating; see Acatos v. Burns 
(1878), L. B , 3 Ex. IX, 282; and the 
words of Baron Alderson from Haw- 
4aym v. Bourne (1841), 7 M. & W., 595 
cited in the comment to s. 189, above. 

a OwilUam v. Twist [1895], 2 Q. B., 84. 

3 Similarly the sub-ag ent is under the 
same duty to the principal: Powell v. 
Evan [1905], 1 K. B.. 11; JRosmter v. 
Walsh (1843), 4 Dr. & W., 485. 

4 Damodar Das v. Shtoram Das (1907), 


29 All.. 730; see tho comment to s. 215 
and also the reference to the case of 
Sewdult v. NaMpiel (1907), 34 Cal., 628 
in the comment to s. 236, below. 

5 See note to the word ' disown * in 
s. 196. above Damodar Das v, Sheoram 
Das (1907), 29 All.. 730, 735 may also 
adopt it see s. 216 as to rights of 
thtbd parties see comment. 

In Chester v. Trevelyan (1844), 11 
Cl. & Fin-, 711 the period of 37 years 
had elapsed, the agent having died 17 
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repudiate the sale, if he can show that B has dishonestly concealed any material 
fact, 1 or that the sale has been disadvantageous to him. 

(6) A directs B to sell A’s estate. B on looking over the estate before 
selling it, finds a mine 2 on the estate which is unknown to A. B informs 
A that he wishes to buy the estate for himself, but conceals the discovery of the 
mine. A allows B to buy, in ignorance of the existence of the mine. A, on 
discovering that B knew of the mine at the time he bought the estate, may 
either repudiate or adopt the sale at his option. 

COMMENT. 

Sections 215 and 216 are apparently intended,” says a learned 
writer, 8 “to place a check upon agents conducting on their own account 
business of a similar nature to that which, they conduct on behalf of their 
principals. The evils of agents pursuing such a course is (sic) two-fold ; 
firstly, they enter into competition with their principals, and secondly,- 
there is every temptation for an agent to enter into a contract, and if 
it turns out well, to appropriate proceeds, but if it turns out badly to 
place the amount to the debit of the principal.” 

See s. 216, below, and footnotes and comment thereto. 

Section 215 analysed.— It consists of a complex sentence, the effect 
of which will perhaps be clearer if stated in the following form:— 

“ If an agent deals on his own account in the business of the agency,— 
the principal may repudiate the transaction, provided first that,— 

(1) . both the following conditions are fulfilled, viz., the agent has 

so dealt,— 

(a) without first obtaining the consent of the principal, and 

(b) without acquainting him with all material circumstances, 

which have come to his own knowledge on the subject, and 

(2) provided secondly, that the case shows either ,— 

(а) that any material fact has been dishonestly'concealed from 

him by the agent, or 

(б) that the dealings of the agent have been disadvantageous 

to him.” 


years before. In Oliver v. Court (1820), 
Dan., 301, auctioneer purchasing, sale was 
set aside 13 years after. (Sec comment, 
to s. 216, V acquainting the principal 
with all material facts.” 

1 In Chester v. Trevelyan (see last 
note) the facta concealed were (1) 


valuation by the land valuer (ii) purchase 
bv the relation of the agent for the agent, 
and that the purchaser is a nominee of 
the agent. 

* Ex parte Lacy (1802), 6 Ves., 625, 
627. 

8 Madras Jurist, TX., 125. 




s. 2150 


AGENCY. 


619' 


The English law somewhat differs in regard to the two matters 
mentioned under the second proviso, above. 

Moreover the distinction between s. 215 and s. 216 must be observed : 
see comment to s. 216. 

In accordance with the points indicated in the analysis of s. 215 
given above, thtfJ, present comment will include a consideration of the 
following matters:— 

(1) what is meant by the agent dealing on his own account; 

(2) what the agent must do in order that he may be considered to 

acquaint the principal with all material circumstances ; 

(3) the principal’s right either to repudiate or to adopt the dealing 

of the agent; 


(4) the rights of third parties. 

(1) Agent dealing on hia own account. —The principle is that 
u any one standing in the position of an agent cannot be allowed to put 
his duty in conflict with his interests.” * 1 

If he is an agent acting for the purchaser, and he receives a secret 
commission from the seller “ to put it in plain language, it is a bribe, 
and the purchase-money is made large enough to include it ”; 2 or if a 
factor buys the goods himself 3 (though the proceeding be beneficial to 
the principal who wants a rapid sale) 4 or if the agent sells his own shares 
for £3 having recently purchased them for £2, without disclosing this 
fact. 5 Where a custom was set up by which the agent was practically 
allowed to deal as principal the House of Lords held that the custom 
could not be valid, as it was opposed to the very notion of agency. 6 7 

(2) Acquainting the principal with all material circums¬ 
tances does not mean that it is enough to put the principal on 


1 Lord Cairns in the Bank of Upper 
Canada v. Bradshaw (1867), L». R., 1 P. C., 
479, 489; Barker v. McKenna (1874), 
10 Ch. App. r 9f>, 118; Gillett v. Peppe r- 
cornc (1840), 3 Beav., 78; Moths child v. 
j Brockman (1831), 2 Dow. & €1., 188, 
497 (H. L.); Diplock v. Blackburn (1811), 
3 Camp., 43. The aamo is said in 
Mayen v. Alston (1892). 16 Mad., 238, 
250; Tetley v. Shand (1872), 25 L. T., 
658. See Damodar Das v. Sheoram Das 
(1907), 29 AIL, 730; Mayne v. Alston 
(1892), 16 Mad., 238, 266. 


* Grant v. Gold Exportation , [1900], 

1 Q. B., 233. 248. 

3 Clarke v. Tipping (1846), 9 Beav., 
284, 287. 

* Macpherson v. Watt (1877), 3 A. C., 

254 ; Barrington v. Victoria , <tc, Co . 
(1878), 3 Q. B. D., 371. 

5 Kimber v. Barber (1872), L. B., 8 Ch. 
App., 56. 

6 Robinson v. Mollett (1875), L. R. r 

7 Eng. & Ir. App., 802; cf. Hamilton v. 
Young (1881), L. R., Ir., 7 Eq., 289. 
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enquiry; 1 and it is not enough to declare that he has an interest in the 
business: he must disclose the nature of his interest. 2 Jessel, M. R., 
held that the agent did not discharge his burden of proving full disclosure 
by swearing to it,—his evidence having been contradicted by that of 
the principal, though not being otherwise contradicted. 3 He must dis¬ 
close. e.g. y the fact that a valuer has valued the estate which the agent 
is asked to sell. 3 

Where the estate consisted of two portions, A and B, and the agent 
sold A to a stranger, and purchased B for a less sum than B was valued 
by the land-valuer, but the price obtained for A and B together nearly 
equalled the whole value put on them by the valuer, 3 the facts concealed 
being (i) valuation by the land-valuer; (ii) purchase by.a relation of the 
agent for the agent,™the sale was set aside 37 years after it took place, 
the agent having died 17 years before: 3 Lord Lyndhurst remarking 
that the agent “ must show that this (sale to himself) was done with the 
knowledge and consent of his employer, or that the price paid was the 
full value of the property; and this must be shown with the utmost 
clearness and beyond all reasonable doubt.” In Clarke v. Tipping 4 
the principal was held entitled to open up accounts to see if the transac¬ 
tions were unfavourable to him. Apparently under s. 215 the principal 
must first shew that the transactions are disadvantageous to him. 

(3) Principal s rights.— Section 215 says that the principal may 
repudiate : s. 216 refers to the other alternative open to the principal: 
to adopt the agent’s acts. 5 


1 Dunn v. English (1874), 18 Eq., 524. 
See also (hvatfcin v. Campbell (1854), 
Jur. - (sr. s ), 131; Glucksion v. Barnes 
[1900], A. 0., 240: (“ secretly and there¬ 
fore dishonestly,” p. 248); “ half a truth is 
no better than a down right falsehood ’* 
p. 250. For cases whore the conduct of 
tho agent would not have been excep¬ 
tionable if only ho had acquainted the 
principal, see Macpherson v. Wall (1877), 
3 A. C., 254, 284, 265 ; Clarke v. Tipping 
(1846), 9 Boav,, 284, 287, 288. For eases 
where the transactions have not been 
allowed to be repudiated, see Upper 
Canada v. Bradshaw (1867), L. R., 1 P. C., 
479, Costa Rica By. Co. v. For wood 
[1901], 1 Ch, 746. 

2 Liquidators of Imperial, &c. f Asso¬ 


ciation v. Coleman (1873), 10 Eng. & Ir. 
App., 189. 

3 Chester v. Trevelyan (1844), 11 Cl. 
& Fin., 714. In Oliver v. Court (1820). 
Dan., 301, the auctioneer purchased, 
and the sale was set aside 13 years 
after. 

4 (1846), 9 Beav. 284, 291. See also 
ex parte Lacey (1802), 6 Ves., 625; 
Redinlay v. Finchley [1913], 1 Ch., 565. 

6 Gluckstern v. Barnes [1900], A. C., 
240, 249. To be able to repudiate tho 
transaction may bo of great importance 
whore the agent becomes insolvent and 
is in possession of the goods, e g., ex 
parte Heelh , re Pemberton (1840), 4 Deft., 
294. 
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A recent judgment of Buckler* L. X, is very instructive in show¬ 
ing the exact rights of the principal in cases falling under ss. 215 
and 216: 1 

The brokers, there, by a transaction “ which was certainly generous, 
kindly and well-intentioned ” but which nevertheless was illegal, put 
themselves into the shoes of their principal: they in effect sold to them¬ 
selves. The executrix of the deceased principal had, Buckley, L. X, 
stated, the option either of repudiating the sale altogether and merely 
indemnifying the brokers or of affirming the sale; and he shows that it 
woqld be much better for the executrix to affirm the sale. 1 

See also the paragraphs headed “ use of information obtained by 
agents ” below. 

(4) Third party's rights— On the other hand, the rights of third 
parties against the principal are quite distinct, and though an agent may 
have aGted in bad faith as between himself and the principal, yet if the 
third party has dealt with the agent in good faith, the principal is bound 
to the third party. 2 3 

Use of information obtained by agents. —Closely connected 
with the subject of s. 215, is the rule that the agent is not to utilize inform¬ 
ation obtained under fi “ cover of the agency,—is not to turn round and 
use the materials against his employee as soon as the agency is deter¬ 
mined/ 53 But this rule is based upon the necessity of the agent acting 
in good faith, and when there is no bad faith the use of the knowledge is 
permissible. “ It is not the source of the information but the use to 
which it is applied that is important in such matters/’ 4 5 The agent is 
under a duty not to disclose the secrets entrusted to him by his principal 
in the course of his employment; see the paragraph headed “ confidence 
in agent V in the comment to s. 211, above. 


communicating certain recipes for medi¬ 
cine and vending them on the ground 
that ho. had obtained a knowledge 
of the mode of preparing them by 
breach of trust); Merry weather v. Moore 
[1892], 2Ch„ 518, 524 (per Kokewich, 
J.); Louis v. Smellie (1895), 78 L. 
T., 226; Robb v. Orem [1895], 2 Q. 
B., 315. 

4 Acts v. Bonham [1891], 2 Ch., 244,. 
256 (Lindly, L. J.). 


1 hi re Finlay, Wilson v. Finlay [1913], 

1 Oh., 565. 

3 Hambro v. Buniand [L904], 2 K. B., 

14; Bryant v. La Banque du Feupla 
[1893], A. 0., 170, 180; Fry v. Smdlie 
[1912], 3 K. B., 282 (where the agent 
borrowed an unauthorised stun on the 
security of shares). 

5 Lamb v. Evans [1893], 1 Cli., 218, 
230 (per Bowen, L. J .); Yovattx. Winy a rd 
(1820), 1 J. & W., 394 (assistant of 
seller of medicines restrained from 
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216. If an agent, 1 without the knowledge of his 
principal’s right P rlncl P a ^ deals in the business of the agency 2 

to benefit gained 8 9 by OU his OWI1 aCCOUUt instead of Oil aCCOUUt 
agent dealing on bis . . 

own account in busi* of his principal, tlie principal is entitled to 
claim 3 from the agent any benefit which 
may have resulted 4 to him from the transaction. 

Illustration. 

A directs B, his agent, to buy a certain house for him, B tells A it cannot 
be bought, and buys the house for himself. A may, on discovering that B has 
bought the house, compel him to sell it to A at the price he gave for it. 

COMMENT. 

Limitation.— Sce art. 90 of the Indian Limitation Act, under which 
3 years are given from the time when the neglect or misconduct of the 
agent becomes known to the principal. In England time begins to 
run from the date when the agent is guilty of misconduct, and not from 
the principal's knowledge. 5 

The principal may lose his right by acquiescence. See the footnote to 
the word “ claim ” in s. 216. 

Principle of s. 216—The section is based on the danger of allowing 
even the smallest departure from the rule, that a person who is dealing 
with another man's money ought to give the true account of what he 
has done, and ought not to receive anything in the nature of a present 
or allowance without the full knowledge of the principal that he is so 
acting. 6 * “ In all cases where a person is either actually or constructively 
an agent for other persons all profits and advantages made by him in 


1 So also a sub-agent: Powell v. Evan 
[1905], 1 K. B., 11; Itossiter v, Walsh 
(1843), 4 Do & W., 485 and oven an 
assignee from the agent, if the assignee 
had notice of the assignor’s character as 

agent : Moloney v. Kermm (1842), 2 
De & W., 31, 40, 41. 

3 As to what amounts to dealing in 

the business of the agency, see comment 

to s. 215. 

3 Provided that the principal has not, 

after knowledge of the fact, acquiesced 
in it: s, 190 above ; and cf. Great Western 

Insurance Co. v. Pickersgill (1874), L. It., 

9 Ch. App., 525, 527, 538, 540 (where 


after knowledge of the acts complained 
of—which however the Court held were 
unexceptionable—the principal continued 
business on same terms without express¬ 
ing any disapproval for 2 years). 

4 It is no answer that in the course of 
acquiring the benefit which has been 
derived by the trustee or agent he 
incurred a possibility of loss : Williams v. 
Stevens (I860), L. R , 1 P. C., 352, 359; 
Mayor v. Alston (1892), 16 Mad., 238, 259. 

5 Howell v. Young (1826), 5 B. & C., 
259. 

* Turnbull v. Garden (1869), 20 L. T., 
318; 38 L. J. (oil.), 331, 334. 




s. 216.] 


AGENCY, 


623 


the business, beyond his ordinary compensation, are to be for the benefit 
•of his employee/' 1 Nothing can be better settled or more in conformity 
with the dictates of justice than the rule that persons standing in the 
situation of trustees or agents must account to their principals or cestui 
que trust for all the benefits which they themselves , obtain by virtue 
of that character or relation/' 2 

Rights under sa. 215 and 216 distinguished. —On several points 
the two sections are common, and they, and the notes to them, should be 
read together ; but the distinction between them must also be kept clear. 

The present section gives to the principal the right to claim any 
benefit from the transaction, not to repudiate it, as s. 215 does. See also 
the comment to s. 218, on the various remedies. 

In regard to the right to claim the benefit, Lord Cairns said : 
“ The Court will not enquire, and is not in a position to ascertain, 
whether the Bank has lost or not lost by the acts of the directors. All 
that the Court has to do is to examine whether a profit has been made 
by an agent without the knowledge of liis principal, in the course and 
execution of his agency, and [if] the Court finds . , . that these agents 
in the course of their agency have made a profit, and for that profit 
they must in my opinion account to their principal"; 3 “it is no 
answer to the plaintiff's claim to say that the plaintiff lost nothing by 
the transaction." 

Illustrations of benefits the principalis entitled to claim.™ 

A director has been compelled to return shares at the highest value with 
interest at four per cent. 4 Other examples are furnished by refund of 
secret profits: 5 as where the agent purchases a ship for his principal 
at an alleged price which is higher than the real price, and shares the 
difference with the vendor; or where interest is earned with use of the 
principal's money. 


1 Monsort v. Thompson (1874), L. B., 
0 Q. B., 480, 485, citing Story, agency, 
§ 211 j Mayor v. Aklon (1892), io 
Mad., 238, 205. 

2 Williams v. Stevens (i860), L. R., 1 
P. C., 352, 359. 

3 Parker v. McKenna (1874), 10 Ch. 
App., 98, 118; Damodardas v, Shivram 

Das (1907), 29 AIL, 730, 734; Moloney 
v . Kernam (1842), 2 Dr. & W., 31, 40, 41 
(assignee from agent). 

* Nanl-y-Glo v. Grave (1878), 12 Ch. 
D., 73& 


5 Morison v. Thompson (1874), L. R., 
9 Q. B., 480. (see comment); Whaley 
Bridge, efcc. Co. v. Green (1879), 5 Q. B. IX, 
109 (per Bowen, J.); Mayor v. Alston 
(1892), 16 Mad., 238: return commission 
or interest made by an agent by the use of 
the principal’s money; Rogers v. Boehm 
(1917), 2, Ezp., 702 ; Nant-y-Gttov. Grave 
(1878), 12 Ch. IX, 738; or the profit 
which the agent has obtained by the sale 
and resale of the property: In re Leeds , 
dec., Ltd . [1902], 2 Ch., 809. 
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The agent’s duty not to betray the confidence reposed in him by 
disclosing the principal’s secrets has been mentioned in the comment 
to s. 211 above, under the heading u confidence m agent.* 1 

Defrauded principal’s right against other contracting party. 

-—But in addition to these two rights there is in some cases a third right 
which the defrauded principal may have, and this right is not against 
the agent, like the other two, but against a third person who has paid 
a bribe to the agent for bringing about a contract less favourable to the 
principal than he would have otherwise obtained: in such a case, the 
defrauded principal can sue the third person for damages for any loss 
which he has sustained by reason of his having entered into the 
contract. 1 

Principal’s rights wher© he cannot or does not repudiate. -In 

England difficulty has been felt in regard to cases 2 where either the principal 
elects not to rescind, or where the circumstances are such that rescission 
is not possible. Even in such cases the wide terms of s. 216 would probably 
allow the principal to have relief, though it. is necessary that the principal 
should prove that; some benefit has resulted to the agent from the 
transaction. 

See also RagJiavachari v. Pakiri Mahomed Roivther 3 more fully noted 
in the comment to s. 196. above. 

Secret profits cannot b© recovered by agent.— Conversely 
it has been held that the agent cannot sue the third person for the pay¬ 
ment of the 44 secret profits,” *.</., a mehta (ix. 9 clerk) cannot sue his master’s 
brokers for a percentage called sucri (i.e., presents, literally sweetmeats) 
on the brokerage earned by such brokers in respect of transactions carried 
out through them by the mehta 9 s masters. 4 Where, however, there is no 
secrecy, the agent may be lawfully remunerated by a third person. 5 

Sub-agent : assignee of agent.— The rule contained in s. 216 
■has been applied to a sub-agent and to an assignee, of the agent with 
notice of his misconduct. 6 


1 Mayor, do., of Salford v. Lion [1891], 
I Q. B*, 168. 

» Of. Jfn re Cap * Briton Co. (1886), 29 
Oh. D., 795 (per Cotton and Fry, L. JJ., 
Howen, L. J., dissenting); Rutland v. 
Bari [1.902], A. C., 83; Holdsworth v. 
City of Glasgow Bank (1880), 5 A. C., 317 
(per Earl Cairns); Zadywell , dc. Co . v. 
Brooks (1887), 35 Oh. D„ 400. 


» (1910), 30 Mad. L. J., 497. 

* Vinayalcrav v. Bans or das (1870), 7 
Bom. H. C. R* (o. C.J.), 90( per Westronp, 
J.); Of. Shea JV drain v. Mata Prasad 
(1904), 27 AIL, 73. 

5 E.g.y in Narayan Coomari . Dcbi v. 
Shajani Kanta, (1894), 22 Cal., 14. 

6 See the footnote to the word 
* agent’ in s. 210. 
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217. An agent may retain, 1 out of any sums received 
Agent’s right of on account of the principal 2 in the business 

received °on"prin^- of the agency, all moneys due to himself 
x>ars account. in respect of advances made or expenses 

properly 3 incurred 4 by him in conducting such business, 5 
and also such remunertion 6 as may be payable to him for 
acting as agent. 7 

COMMENT. 

Remuneration may be due to him under special contract, or under 
the customs and usages of the trade, or on the principle of quantum 
meruit . 8 See the comments to as. 51 and 185, above, with reference to the- 
principle of quantum meruit 

Note that s. 217 gives a lien only on moneys. 9 

The agent has merely a right under this section to retain moneys. 
Ordinarily he cannot sue the principal for moneys that, will be payable 
by him before he has actually paid them. 10 Compare s. 219, below. 


1 Cf. a. 221, below ; Dale v. Solletl 
(1767), 4 Burr., 2133, 2131, See also 
the comment to s. 217. 

2 As to several co“principals see 
comment. 

3 But not improperly, still less 
illegally incurred: Bantun v. Cattle, 
(1833), 1 Moo. & Bob., 263, unless the 
principal knows that the agent is making 
illegal disbursements payments to 
electors of a member of parliament) or 
subsequently assents to such disburse¬ 
ments : ib. 

4 E.g., moneys expended by then agent, 
by giving thorn to the guardian of a 
minor, which are used for the benefit 
of the minor: Surendmmih Sarkar v. 
Atul Chandra Roy (1007), 34 Cal., 892; 
or expenses incurred by a pakki adatya 
in remitting to his principal moneys * 
collected up-country: Kedarmal v. jSuraf 
nutl (1909), 33 Bom., 364, 36.8, 370; or 
travelling expenses : Sardar Muhammad 
llyat Khan v. Babu Daman dhi Ram 
(1885), 20 Pan}. Eeo., 97 (No. 49). 

5 The Punjab Chief^Court has said: 

T, ICA 


“ The word ' business * in the section must 
mean a continuing business, or the same- 
business as that for which defendant 
had been agent before ” ; Sardar Muham¬ 
mad Hyat Khan v. Babu Daswandhi Bam 
(1885), 20 Punj. Rec., 97 (No. 49). This 
is not quite clear, if it is meant that the 
money received in regard to one trans¬ 
action cannot be retained in respect of 
another transaction, see ss, 171 and 221. 

6 a ploader's costs: Subbo Pillay 
v. Ramasami Ayyar (1909), 27 Mad., 512 ; 
or attorney’s costs: ex parte Morrison 
(1868), L. B., 84 Q. B., 153, 156; 
Cullianji v. Baghowji (1906), 30 Bom.,. 
27. 

7 See comment. 

8 Bead v, Bann (1830), 10 B. & C.. 
438, 441 (per Parke, X). 

9 In re Bombay Saw Mills (1889), 13 
Bom., 314, 318. 

10 Cf. Seymour v. Pychlau (1817), 
1 Bam. & Aid., 14 (agent accepfcod bills 
payable six months after date: hold 
he could not suo principal within the 
six months). 


40 
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218. Subject to such deductions, the agent is bound 
Agent’s duty to to pay 1 to Ms principal 2 all sums 3 


pay t 
for nri 


sums received 


principal. 


received 4 on his account. 5 


COMMENT 


Agent’s duty to pay. r-As to the duties of third persons in regard 
to payments to agents, see the comment to s. 50, above. 

Agent when discharged. —- Where the money has been returned 
by the agent because the contract in respect of which he received it was 
unlawful, or void, or being voidable has been avoided, the agent is not 
liable to pay the money over again to the principal. 6 

Conversely where the agent has paid the money over to the principal, 
the third i^erson cannot recover it back from the agent. But. of course, 
this rule does not apply when the money is not paid over to the 
principal, or not as u . agent altogether ” or as a ;c conduit pipe.” 7 

Place of payment. -See a. 49, above. The payment must be made 
where the creditor is. 8 Even when oash had to be paid on receipt of 


1 As to PLACE OP PAYMENT SCO com¬ 
ment. 

2 He has no right to appropriate 
payments to his own debts due to him 
from the third party: Heath v. Chilton 
(1844), 12 M. & W., 632, 038; Shaw v. 
Pictun (1825), 4 B. & C. 715, 730, 731 
But see comment. 

3 As to bribes or secret commission 
see comment. 

4 The fact that they are received to 
the use of the principal on an illegal 
or VOID agreement (e.g., a wager) 
between him as such agent and a third 
party, does not entitle the agent to 
retain such moneys: Bhola Nath v. 
Mul Chand (1903), 25 All., 639, following 
DoMattoo v. Benjamin (1894), 63 L. J. 
(Q. ».), 248 ; Budget v. Savage (1885), 15 
Q. B. D,, 363; Tenant v. Elliott (1797), 
1 B. & P., 3; similarly the agent must 
account for illegal cesses recovered by 
him ; Nagendrabah v. Gunt Doyal (1903), 
30 Cal, 1011, following Govind Soonder 
Singh v. Chandi Ckaran Bhattacharji 
[unreported j; and doubting Nobin 
Chic/ider v. Gooroogovind (1875), W. R., 
8. But see comment. 


6 Soe comment as to money returned 
by the agent. 

6 Murray v. Mann (1848), 2 Exch., 
538: “ money received subject to a 
defeasance which has taken place ** 
* does not belong to the ” principal 
(here the contract was avoided owing 
to the fraud of the agent in the sale of 
a horse): Butler v. Harrison (1777), 2 
Oowp.,. 565 (mistake) ; Cox v. Prentice 
(1815), 3 M. & S.» 344 (mistake); 
Klcinwort v. Dunlop (1907), 97 L. T., 
263 (mistake); Shee v. Clarkson (1810), 
12 East., 507 (notice of events entitling 
the assured to a return of part of the 
premium, is a defence to the broker (who 
up to a certain point is the agent of 
both the Insurance Co. and the assured) 
in an action by the Insurance Co. to 
the extents of the moneys that he has 
validly returned the assured). 

7 Newall v. Tomkinson (1871), L. R., 
6 C. P., 405,410 (per Montague Smith, J.), 

8 Llewhellm v. Chunni Lai (1882), 4 
All., 423, 426; citing two unreportod 
cases, Gopi Krishna v. Nilkomul 
Bannerji (1874), 13 Bong. L. R., 461, and 
Hilts v. Clarke (1874), 14 Beng. L. R. f 
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documents and the practice was for cheques to be sent to England, it 
was held that the money was to be paid in England. 1 

Illegal contract.-— As to the extent to which the Court will inter¬ 
fere where the transaction is illegal see per Jesse!, M. R., in Sykes v. 
Beadon 2 and the cases referred to by him. 

Briber, secret profits. .-Moneys received by the agent, as bribes 

or secret commission are moneys received on account of the principal who 
can claim them from the agent. 3 c< If a gift be made to a confidential 
agent with a view of inducing the agent to act in favour of the donor 
in relation to transactions between the donor and the agent's principal, and 
that gift is a secret between the donor and the agent—that is to say without 
the knowledge and consent of the principal—then the gift is a bribe in 
the view of the law.’’ 3 Honest belief on the part of the agent that there 
is no harm in receiving the gift does not affect the legal position. 4 

After defining a bribe as above, Romer, L. J,, states three rules : 

(1) The Court will not enquire into the donor’s motive in giving 

the bribe, nor allow evidence to be gone into as to the, 
motive. 

(2) The Court will presume in favour of the principal and as 

against the briber and the agent bribed, and that the agent 
was influenced by the bribe ; and this presumption is irre¬ 
buttable- 

(3) If the agent he a confidential buyer for his principal from the 

briber, the Court will assume as against the briber that tlio 
true price of the goods as between him and the purchaser 
must’ be taken to be less than the price paid to or charged 
by the vendor by, at any rate, the amount or value of the 


307; Rem v. pein [1892], 1 Q. B, 752; 
Ward v. Harris (1880), 8 L. P* *., Ir., 305 ; 
Thompson v. Palmer [1803], 2 Q. B., 80 ; 
Roby v. SnaefeU Mining Co. (1887), 20 
Q. B. I)., 152; see also the footnote 
to the word ** induces *’ hi ». 234. 
below. 

* Fry v. Rcggis (1891), 40 W. It, 120 
(Mathew,. J., dissenting). See also Motilal 
v. Surajmal (1004), 30 Bom., 167 ; Kedar- 
mal v. Surajmal (1907), 9 Bom. L. It, 
903. and the suggestive remarks in 

Kami Selli Subbiah v. Kalha Venkata - 
savmy (1903), 27 Mad., 355, 358 (of. 


9. 49, above). 

2 (1879), 11 Cb. 1).. 170, 193. 

3 Hovenien v. Millhoff (1900), 83 L. T., 
41, 43; Shipway v. Broadwood [1899], 1 
Q. B., 369 ; Bartram v. Lloyd (1904), 90 
L. T., 357 ; of. illustration ( b) and com¬ 
ment to a. 238, below. The law is also 
very clearly explained by Esher, M. Bu, in 
Mayor , vf Salford v. Lever [1891], 1 
Q. B., 168. 

4 Grant v. Gold Exploration Syndicate 
[1900], 1 Q. B., 233, 247 (per Collins, 
L. J.) 
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bribe. If the purchaser alleges loss or damage beyond it, he 
must prove it. The lord justice concluded that in Ms opinion 
as then advised the assumption marked (3), above, was also 
irrebuttable (or a conclusive presumption). 1 

Remedy against bribery of agent.— On its being established 
that the other contracting party has paid a bribe to the agent, the 
principal (on whose behalf the bribed agent was acting) has two 
remedies: 

(1) he may recover from the agent the amount of the bribe that 

he has received, and 

(2) also recover from the agent and the briber jointly or severally 

damages for loss sustained by reason of entering into the 
contract, without allowing any deduction in respect of what 
he has recovered from the agent under the former head 
and it is immaterial whether the principal sues the agent or 
the third person first. 2 

Various remedies distinguished.— The following rights must be 
kept distinct 3 :— 

(1) The principal’s right to claim an account or the sums due to 

him from the agent , 

(2) The right of a third person to claim from the principal the 

return of money which the agent has mistakenly received 
from the third person, and paid over to the principal. The 
facts, that the agent was not entitled to receive the money 
from the third person, and that consequently he had no 
right to pay it over to his principal, do not necessarily entitle 
the third person to make the agent personally liable, after 
the money has been paid over to the principal. 4 

(3) The right of a third person to recover from the agent money 

mistakenly paid to the agent 5 unless (subject to rule (5), 
below) in the meantime the agent has paid it to the 
principal, or done something equivalent to payment to him 


1 See footnote 3 on p- 627. 

2 Grant v. Gold Exploration , <kc., 
Syndicate [1900], 1 Q. B., 33, 244, per 

A. L. Smith, L. J., citing Salford v. 
Lever [1891], 1 Q. B., 233. 

3 CL Bowstead on Agency art. 12,>. 

4 J Davy# v. Richardson (1888), 21 Q. 


B. D., 202; Shand v. Grant (1863), 15 

C. B. (sr. s.), 324, whore the distinction 
between the agent’s and principal^ 
liability is brought out in relief, the 
action having boon against both. 

6 Buller v. Harrison (1777), 2 Cowp., 
565. 
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(3n which case the recourse of the party who has paid the 
money is against the principal only). 1 

(4) When the agent has wrongfully received money, e.#., by com¬ 

pulsion , 2 &e,, senible , he is bound to repay it to the 
third person whether or not he has paid it back to the 
principal. 3 

(5) Where, however, the agent has notice that he ought not to 

pay the money over to his principal he does not free himself 
from the liability to repay by paying to his principal after 
such notice, 4 Auctioneers stand on a different footing: 
see for their position comment to s. 182, above. So also 
where the agent is dealing as principal with a third party, 
he cannot protect himself by saying that he was really agent 
for an undisclosed principal 5 

219. In 6 the absence of any special contract, 7 pay¬ 
ment for the performance of any act is not 
numeration becomes due to the ngcnfc until the completion. ® of 
,lue ‘ such actbut an agent may detain moneys 

received by him on account of goods sold, although the 
whole of the goods consigned to him for sale may not have 
been sold, or although the sale may not be actually complete. 


1 Pollard v. Bank of England (1871), 
h. R., 6 Q. B., 623, 630 {per Blackburn, 
J.); Coxv. Prentice (1815), 3 M. & S., 
344 ; Holland v. Bussell (1863), 1 B. & S., 
424; affirmed 4 B. & S., 14; Taylor v. 
Metropolitan By. [1906], 2 K. B., 55 ; 
Story on Agency, § 300. In Bedford y. 
Shultleworth (1840), 11 A. & 33., 926, 
however it was stated (obiter) 
that the fact that the agent had 
paid the money to the principal was 
immaterial; and that the real ground on 
which the third party could not sue the 
agent was that there was no privity 
between the agent and the third person, 
and that money paid to the agent was 
money paid to the principal. This 
seems opposed to the authorities cited 
in the earlier part of this footnote. 

2 Oates v. Hudson (1851), 6 Exch., 

;i46. 


3 Taylor v. Metropolitan By. [1906], 
2 K. B., 55; Caryv. Webster (1731), 1 
Str., 480; 93 Eng. Rop., 647 ; Owen db Co. 
v. Cronlc [1895], 1 Q. B., 265. 

4 Ex parte Edwards , in re Chapman 
(1884), 13 Q. B. I)., 747. 

5 Newall v. Tomlinson (1871), L. R., 
6 C. P., 405 ; Wakefield v. Newbon (1844), 
6 Q. B., 276 ; Gurney v. Womersby (1854), 
4 E. & B., 133. 

• As to the agent’s right to remunera¬ 
tion, see comment. 

? Some classes of special contracts 
relating to the remuneration of the 
agent- are mentioned in the com¬ 
ment. 

8 In some cases the act may be con¬ 
sidered to be completed for the purpose 
of the section, though the transaction 
is not really effected by the agent: see 
comment. 
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COMMENT. 

Right of agent to remuneration. —The Act does not refer in direct 
terms to any right on the part of the agent to receive any payment ; 
compare s. 217 above, and comment thereto. The right to do so may 
arise under * a special contract, or by usage, or on the principle of quantum 
meruit (See comment to ss. 51 and 185, above). 

Commission when due.—Sometimes there is an express contract 
that there is nothing due till completion, in which case the agent is not 
entitled to any remuneration though he may not be at fault for non¬ 
completion. 1 The fact that the remuneration is higher than would 
be requisite as an equivalent for the trouble of conducting the particular 
transaction, makes probable the allegation that there is a custom that 
though the transaction is not completed because broken off by the principal, 
still the agent gets no commission. 2 This is referred to by Jervis, C. J., 
as “ taking the chance of the larger remuneration they would have received 
if they had succeeded in obtaining a purchaser.” 3 On the other hand 
in Roberts v. Havelock 4 a shipwright undertook to put the ship in thorough 
repair ; and it was held that this did not prevent his suing for work already 
done though the repair was incomplete. 

Completion of act prevented by principal.— The case last cited 
is connected with a series of ca*ses in which the principle of s. 53, above, 
is applied to agents. A broker is entitled to commission if the relation 
of buyer and seller is really brought about by him, e.g., by inducing in the 
vendor the contracting mind, the willingness to open negotiations upon 
a reasonable basis,—though a change or modification is made by the buyer 
and seller without Jus intervention or although the actual sale has not 
been effected by him. 5 Much more so is the case where the contract 
has actually, or in effect, been brought about, and the principal refuses 
to perform it by revoking the agent's authority, 6 or finds himself unable 
to perform it owing to the outbreak of war. 7 In Green v. Bartlett g 

1 Appleby v. Myers (1867), L. R., 2 C. but due as damages, not as commission ; 

I\, 851. Elias v. Chnnder Khatick (1902), 30 Cal., 

3 Broad v. Thomas (1830), 7 Bing., 99. 202 (negotiation of loan); Fisher v. 

3 Simpson v. Lamb (1856), 17 C. B., Brewett (1878), 48 L. J. (ex.). 32 (pro- 

603, CIO. curing loan). 

4 Roberts v. Havelock (1832), 3 Barn. e Prichtt v. Badger (1856), 1 C. B, 

& Ad , 403. (x. a), 296. 

6 Municipal Corporation v. Cuverji 7 Vulcan Car Agency Lid. v. Fiat 

Hirji (1895), 20 Bom., 124; in Roberts v. Motors, Ltd. (1915), 32 T. L. R., 73 
Barnard (1884), 1 Cab. & Eli, 336 the » (IS63), 14 C. B. (x. sA 081. 
full commission was hold to be due, 
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an auctioneer was employed on terms that if the estate was sold he was 
to receive 2} per cent.; if not sold £25 as compensation; the estate was 
put up to auction but not sold; then a person who attended the auction, 
attracted by the auctioneer's advertisement, asked the auctioneer who 
the owner was, and was referred to the principal. Ultimately that person, 
without any further intervention of the auctioneer, purchased the estate. 
It was held that the auctioneer was entitled to 24 per cent, commission. 

But the sale must really and substantially be brought about by the 
agent; a “ dry introduction of one man to another 55 is not enough : the 
introduction must be the foundation on which the negotiation proceeds, 
and without which it would not have proceeded. 1 So also any remote 
or indirect cause by which a loan is obtained is not enough to entitle 
the broker to commission. 2 Where a house agent gives his card for 
viewing the premises to a person who sees the premises and afterwards 
purchases them, he is entitled to his commission if the purchaser would 
not have purchased, but for obtaining the card from the agent's 
office. 2 

Time when commission due.—Delay in payment (by principal 
accommodating the third party) need not prevent commission becoming 
due; 4 where the agent found a purchaser but the vendor having con¬ 
cealed material facts from the agent the negotiations for sale fell through, 
commission was held to be due. 5 But a broker is not entitled to com¬ 
mission for merely introducing another broker. 6 

Agent's right to expenses : indemnity.—The right of the agent 

to recover his actual expenses incurred on behalf of the principal is dis¬ 
tinct and is dealt with under ss. 222- 224 as the right to indemnity. 
He has no right to sue the principal on a contract entered into by himself 
for his principal; but his right is merely to be indemnified by the principal 
should the principal at the proper time fail to perform the contract duly 
entered into on his behalf by the agent. 7 An exception is, however, 
recognized in England in the case of policy brokers who are entitled 
61 as principals to receive of the ass\ired and to pay to the under-writer." 8 


* v. Martin (1837), 8 731 ; affirmed (1876), 33 L. T., 581 

C. & I 1 ., J. G Gibbon v. Crick (1862), 1 H. & C., 

2 Anlrobus v. Wickens (1856), 4 142 

L. & T., 291. * Teihy v. Shand (1872), 25 L. T., 

3 Mansti v. Clements (1874), L. R., 658; White v. BcnckendorJ (1873), 29 

i) d P„ 139. L. T., 475. 

4 Lara v. Hill (1863), 15 G. B. (*r. s.) 45. 3 Power v. Buichat (1829), 5 M. & 

5 Green v. Lucas (1875), 31 L. T. 327, 33G. 
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220- An agent who is guilty of misconduct 1 in the 
business of the agency 2 is not entitled to 
any remuneration in respect of that part 3 
of the business which he has misconducted, 4 * 

fflustratiom s; 

[a) A employed B to recover 1,00.000 rupees from €, and to lay it out on 
good security. B recovers the 1,00,000 rupees and lays out 90,000 rupees on 
good security, but lays out 10,000 rupees on security which he ought to have 
known to be bad, whereby A loses 2,000 rupees. B is entitled to remuneration 
for recovering the 1,00,000 rupees and for investing the 90,000 rupees. He 
is not entitled to any remuneration for investing the 10,000 rupees, and he must 
make good the 2,000 rupees to B. 6 ^ 

(b) A employs B to recover 1,000 rupees from C. Through B’& misconduct 
the money is not recovered. B is entitled to no remuneration for his services, 
and must make good the loss. 

COMMENT. 

Misconduct : dishonesty. —" A principal,” said Lord Alverstone, 
“ is entitled to have an honest agent, and it is only an honest agent who 
is entitled to any commission.” 6 On the other hand, the fact that an 
agent acts in his own interests (provided he acts within the terms of Lis 


1 Dishonesty is, of course, misconduct: 
see comment. 

»See ss. 195, 211-214, and 218, 

above. 

3 Bray v. Chandler (1856), 18 O. B. 
(:n. s.), 715; though the agent had given 
cause for dismissal, he was entitled to 
commission in respect of work done by 
him : Nitedals T(.tendslick Fabrik v. Bruster 
[1900], 2 Ch., 671. But * e that part of the 
business which he lias misconducted ” 
may bo the whole transaction, e.g., where 
tho agent had made secret profits in 
regard to a sale, he w r as made to refund 
tho whole commission as well as the 
secret profits ; Andrews v. Ramsay [1903], 

K. B. # 635. 

4 Damodar Das v. Sheoramdas (1907), 

29 Aid., 730, 735; Solomons v. Pender 
(1865), 3 H. & 0., 639 (agent for sale 

)ld to company in which he was share¬ 
holder and director : held no commission 
was due. Pollock, C. B., said he could 
not be convinced “that a persom can 


in the same transaction being in the 
character of principal and at the same 
time charge the seller as his agent.”); 
Joachinson v. Meghji (1909), 34 Bom., 
292. The misconduct may consist of 
receiving secret profits dishonestly mado : 
Andrews v. Ramsay [1903], 2 K. B., 035, 
but not if some money, e.g„ a discount 
is retained by mistake, in which case 
only the discount haa to be returned to 
the principal, not the commission : 
Ilippesley v. Knee Brothers [1905], 
1 K. B., 1; or of misreporting that a 
bargain is concluded where it is not: 
Salvesen v. Reden [1905], A. C., 302, 
312, 313 or of a solicitor not keeping a 
regular account of matters entrusted to 
him, having preserved vouchers in his 
favour, hut not those against himself: 
White v. Lady Lincoln (1803), 8 Vos. 
Jim., 363, 369, 374. 

6 “ B ” ought to be “A.” 

6 Andrews v. Ramsay [1903], 2 K. B.„ 
635. 


Agent not entitled 
to remuneration for 
business miscon¬ 
ducted. 
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authority), does not make the contract the less binding as between a 
third party acting bona-fide, and the principal. 1 

Receiving secret profits may be sufficient misconduct to deprive 
the agent of his remuneration. 2 

Some other illustrations of misconduct will be found noted in the 
footnote to the word “ misconducted ” in s. 220. 

It is not easy to understand Kalu Churn v. Bengal Coal Co. 3 

Suit by agent for his remuneration.— An agent may bring a 
suit against the principal praying that an account be taken of the orders 
obtained by the principal from the customers introduced by the agent 
~of the commission due to the agent in respect thereof; and for payment 
of the amount found due on the taldng of such accounts. 4 

221. In the absence of any contract to the con- 

Agent\ lien on Vary, an agent 5 is entitled to retain 6 
principal’s property. g 00c ] Sj papers 7 and other property, 8 

whether moveable or immoveable, of the principal 9 


1 Hambro v. Burnand [1.904], 2 K. E., 
10; Bank of Bengal v. Fagan (1849), 7 
Moo. P. C., 61, 74; Bryant Powis tf? Co, 
v. Quebec Bank [1893], A. C., 170 (p. o.); 
Montaignar v, Shitia (1890), 15 A. G\, 
357, 362. 

2 See footnote 6 on p. 632. 

3 (1874), 21 W. E., 405. 

4 Shushil Ghander Das v. Gauri 
Shankar (1916), 39 All., 81, 83; citing 
Bullen and Leake’s Precedents in 
'Pleading, pp. 47, 103. 

5 Or a properly appointed SUB*AGENT : 
Fisher v. Digby (1878), 4 App. Cas., 1 
.(of. s. 192 above). But not an un¬ 
authorized sub-agont: Solly v. Rathbom 
(1814), 2 M, & S., 298. Whore the agent 

.deals with tliird parties not disclosing 
that he is acting as agent, the third party 
has generally the same rights as though 
the agent were principal: see comment 
to s. 232, below. 

6 Note that this .section gives a 
particular lien , as distinguished from the 
general lion under s. 171: Be Bombay 
Saw Mills (1889), 13 Bom., 314. 

7 Cf. s. 108, above ; and as regards bills 

.-of exchange and negotiable instruments 


see exception 1 to s. 108. 

8 The auctioneer of a horse is entitled 
to retain the horse sold as against the 
liighest bidder unless the bidder pays 
him the amount clue to him, notwith¬ 
standing that the bidder has already 
paid to the owner of the horse its full 
price, provided that the bidder knew that 
the agent sold as agent: Robinson v. 
Ratter (1855) 4 Ell. & Bl., 954. 

9 The lien is only commensurate (see 
s. 108, above, and footnotes and comment 
thereto) with the right of the principal 
in the goods: Hollis v. Claridge (1813), 
4 Taun., 807 ; Turner v. Letts (1855), 20 
JBeav., 185; Pilly v. Wat hen (1849), 1 
Dr; G, M. &. G, 23 ; in re Lewdlin [1891], 
Ch. Oh., 145; and the agent can have no 
Hen so as to affect the interest oe third 
parties that has already arisen in the 
goods: in re Capital Free Assurance Co. 
(1883), 24 Ch. D., 408. But see Chidam¬ 
baram v. Tinnevelly, cbc. Co. (1908), 
31 Mad., 123, which is more fully referred 
to in the comment to this section. Thus 
where a vendor of land deposits title- 
deeds with a bank, the bank has no lien 
(as against the purchaser) over the deeds 
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received 1 by him, until the amount due to himself for 
commission, 2 disbursements and services in respect of 
the same 3 has been paid or accounted for to him. 

COMMENT, 

Particular lien. —The section gives a particular, 4 not general, lieu 
such, as is given hy s. 171, above. 

The lieu given by s. 221 is confined to claims in respect of, - ~ 

(i) commission, 

(ii) disbursements, 

(iii) services. 4 

The lien can generally arise only over the principal's goods. Some 
cases where the rights of third parties were concerned are mentioned iu 
the footnote to the word “ principal J in s. 221. 

With regard to stolen property, the cases mentioned in the footnote 
may be consulted. 5 

Retention of goods implies that possession has been obtained by the 
agent: see the footnote to the word “ retain ” in s. 170, above. It is- 
necessary, therefore, for the lien to arise that the agent should have 
possession. 4 

The general requirements for liens are considered in the footnotes 
and comments to as. 170, 171 above. 

The lien under s. 221 arises only on goods received by the agent. 

See s. 90, above, as to what is “ delivery.” 

In Chidambaram, v. Tinnevelly , &c. f Co. 6 Wallis and Miller, JJ.„ 
decided that the agent of a company had a lien, tinder s. 221, on the 

Bank of England note stolen in 1826 
was remitted in 2827 by .A a foreign 
merchant to B in England, to whom he 
was indebted in excess of value of the 
note: held that B could not recover on 
the note except on the title of A, as B 
had not made to A any advance on the 
credit of the note. In Solomon v. 
Bank of England (171H), 13 East., 135 
note , the agent advanced moneys on a 
stolen note which was brought to him in 
suspicious circumstances ; he was given 
no lion on it. 

• (190S), 31 Mad., 123. 


for fresh advances made alter notice 
to the bank of the sale: London <fe 
County Bank v. Batcliff'e (1881), 6 App. 
Cits., 722. 

1 Of. the definition of “ delivery” in 
s. 90, above ; and the footnote to the 
word “retain,” in s. 170, above. 

2 See footnote 6 on p, 633. 

3 The words “ in respect of the 
same” make the lien particular, not 
general: see comment. 

4 Re Bombay Saw Mill.9 (1889), 13 
Bom., 314. 

5 In Ik La G’hamntUe v. Bank of 
England (1829), 9 B. & C., 208, A 
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properties and goods of the company, for his expenditure incurred not 
only before, but after the winding-up order (cf. the Indian Companies 
Act VII. of 1913, s. 149). See however In re Capital Insurance Co., 1 
London & County Bank v Ratdiffe ; 2 Mann v, Forrester? 

Sections 171, 221, 232.— It has already been pointed out that the 
lien under s. 221 is a particular, and not a general, lien. The principle alluded 
to in the comment to s. 232 is again different. It may be that where an 
agent deals as though he were principal, and employs a sub-agent, such 
sub-agent (being a banker, factor, wharfinger, attorney of the High 
Court or policy-broker) may have a general lien under the combined 
operation of s. 171 above, and of the principle stated in the comment 
to s. 232, below. 

The sub-agent’s position in regard to liens is referred to in the 
footnote to the word <c agent ” in s. 221. 

Principals Duty to Agent . 

222. The employer 4 of an agent is bound to indemnify 

Agen.6 to bo in- him against the consequences 5 of all lawful 
demuified agamst ae + g 6 done by such agent in exercise of the 

consequences of * * a 

lawful acts. authority 7 conferred upon him. 8 

Illustrations . 

(a) B, at Singapur, under instructions from A of Calcutta, contracts with 
C to deliver certain goods to him. A does not send the goods to B, and C sues 
B for breach of contract. B informs A of the suit, and A authorizes inm to 
defend the suit. B defends the suit, and is compelled to pay damages and costs, 
and incurs expenses. A is liable to B for such damages, costs and expenses. 


1 (ISB3), 24 Ch. r>., m. 

2 (1881), 6 App. Cos.* 722. 

3 (1814), 4 Camp., 60. In this case 
Lord EUenborouglx, C. J., held that after 
the agent had notice or tho interest 
of a third party the lien did not exteud 
over moneys received on a policy of 
insurance. 

4 See comment as to several co> 
principals. 

& See, fox illustrations of tho 44 conse¬ 
quences ** against which the agent must 
be indemnified, the comment; ** extent 
of indemnity.” 

8 #.0.» payment of money to a third 
party : Britain y. Lloyd (1845), 14 M. & 
W„ 762. 


? His authority may be derived under 
s. 196: Hartas v. Ribbons (1889), 2£ Q. 
B. D. r 254; Frisciom v. Tagliaffero 
(1856), 10 Moo. P. C., 175, 200. As 
to tho authority conferred on him see 
as. 182, 188. and see Introductory 

Note to this Chapter, heading II A (1) 

“ If tho authority of the broker is 
established, tho principal would bo liable- 
to indemnify 55 Mathew, J « in Seymour v. 
Bridge (1885), 14 Q. B. D., 460, 466. 

8 Even though the authority is by 
virtue of a usage (sees. 188, above) of 
which tho principal has no knowledge. 
Barker v. Edwards (1887), 57 L. J. 
(Q. ».), 147; Russell v. Han key (1794), 
6 Terms. Hop., 12 (custom of bankers'/- 






<536 


THE INDIAN CONTRACT ACT. 


[Ch. X. 


a broker at Calcutta, by the orders of A, a merchant there, contracts 
with C for the purchase of 10 casks oil for A. Afterwards A refuses to receive 
^ oil, and C sues B. B informs A, who repudiates the contract altogether. 

defends, but unsuccessful 1 y f and has to pay damages and costs and incurs 
expenses. A is liable to B for such damages, costs and expenses . 1 

COMMENT. 

Sections 222 225 ought to be read together. It will be observed 
that the principal has to indemnify the agent in regard to,— 

(а) all lawful acts done in exercise of authority: s. 222. 

(б) consequence of an act done in good faith, though it causes injury 

to third persons: s. 223. 

(c) injury caused to the agent by the principals neglect or want of 
skill: s. 225. 

But the principal is not liable,— 

to indemnify an agent employed to do a criminal act, even though 
there may be an express or implied promise to do so : s. 224. 

Joint principals. —If there are several co-principals jointly em¬ 
ploying an agent, they become jointly liable to him. 2 

Extent of indemnity.— The “ consequences ” for which the principal 
has to indemnify the agent include loss or damage incurred in doing 
the agency business, provided that there is no personal default of the 
agent's own. 3 

u But it is not every loss or damage for which the agent will, be 
entitled to reimbursement ...... [but] only for such losses and damages 

as are direct and immediate and naturally flow from the execution of the 
agency.’ 4 Hence, where the agent becomes insolvent by want of means 
to meet his other primary obligations, and not occasioned by reason of 
his having entered into the contracts for his principal, no indemnity 
js due. 5 


1 Illustration ( 6 ) seems to bo based 
on Brown v. Hall (1859), 7 0. B. (n. s.), 
503. “The jury found that the agent 
in defending the action acted as a 
prudent and reasonable man would do 
in Iris own case ”—at p. 505 arg. 

2 Kmy v. Fenwick (1876), I C. P. D., 

745. So also a caste, when it autho¬ 

rizes one of its members to bring a suit 
on its behalf in a representative oapa* 
city ; Bhicooba v. Hariba Baghuji (1917), 

Bom. L. R., 650, 054. 


3 Duncan v. Hill (1873), L. R„ S ix., 

242, 248. E . g., costs which ho is 

ordered to pay in respect of a suit that 
has been authorized to bring : Bhicoobai 
v. Hariba Baghuji (1917), 19 Bom. L. 11.» 
650, 654. 

4 Story on Agency § 341; Cf. s. 73, 
above. 

5 Duncan v. Hill (1873), L, R, r 8 Ex., 
242, 248; Adamson v. Jarvis (1827) 
4 Bing., 66 : want of title in principal ; 
Ellis v. Bond [1898], 1 Q. B., 426 (no 
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In Westropp v. Solomon 1 2 a committee of the stock exchange deter¬ 
mined that the agent who bond-fide sold forgedjscrip was liable not only 
to return the price paid by the purchasers, but to pay the value of 
genuine scrip : the agent paid accordingly: it was held that the principal 1 
was not bound to indemnify the agent for the difference between the price 
at which the scrip was sold and the amount the agent paid, viz., that the 
principal was bound merely to return the price he received. (Semite the* 
agent himself was under no legal duty to do more than return the price). 

Id Moung Shooaij Alt v. Ko Byan 2 the agent was put in prison on 
charge of stealing timber, and agreed to purchase it at an exorbitant price z 
held : that lie had no authority so to purchase; and that the contract 
was entered into under duress. 

Agency for wagering and void agreements,— A wager is void, 
under s.* 30, above, but not forbidden by law or unlawful: hence a cash 
payment made by an agent on account of a wagering transaction for his 
principal, may, in so far as the Contract Act is concerned, be recovered 
by the agent, 3 But where the Legislature declares that contracts 
collateral to a wager cannot support a suit (as Bombay Act III. of 1865 
does), the agent cannot recover disbursements in respect of wagers. 4 

Agent to be in- 223. Where 5 one person employs 
of lots another to do an act, and the agent does 
dono in good faith. ^he act in good faith, 6 the employer is 


indemnity for wrongful sale of 
stock) ; In re Finlay , Wilson v. FI may 
[1913], 1 Ch., 247, 253 (affirmed ib. y 605); 
Leiols v. Samuel (1846), 8 Q. B., 685 
(solicitor’s negligence clofectivo indict¬ 
ment : no indemnity). 

1 (1849), 8 C. B„ 345; see at pp. 369, 
371—373. 

2 (1876), 1 Cal., 330 (r. C.). 

3 Behari Lai v. Parbhu Lai (1908), 43 
Pirnj. Rec., 366 (No. 79); Chekka Venkata- 
sami v. Gajjila (1909), 14 Mad. L. J., 326 
(Subramani Ayyar, J.); see also Shiblu) 
v. Lack man (1901), 23 AIL, 165; Parakh 
v. Ransoordas (1875), 12 Bom. H. C. R., 
51; Bhola Nath v. Mulchand (1903), 25 

; All., 639; Biederman v. Stone (1807), 
L. R., 2 C. P., 504. 

4 Doshi v. Shah Ujamsi (1899), 24 
Bom., 227, 229, 232. 

5 See, on the principle of the sootion, 
Sheffield Corporation v. Barclay [1905], 


A.-CL, 392, per Lord Davey ; and the 
comment to s. 223. See also Dowse v. 
Gorton [1891], A. G\, 190, which is noted 
at the end of the comment to s. 196, 
above. 

6 u An act dono with the knowledge 
that it is unlawful is not done in good 
faith, and gives no right to indemnity, 
but where one part} 7- induces another to 
do an act which is not legally supportable, 
and yet i» nob clearly in itself a breach 
of law, the party so inducing shall be 
answerable to the other for the con¬ 
sequences ” : Betts v. Gibbins (1834), 

2 A. & E., 57, 750. c< The case is altered 

when the matter is indifferent in itself 
and it turns upon the circumstances 
whether the act bo wrong or not,” ib. 
76; Be Parker (1882), 21 Ch. IX, 408. 
806 also Merry weather v. Nixon (1799), 
8 T. R., 186; Adamson v. Jarvis (1827),. 

4 Bing., 66, 73. 
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liable to indemnity the agent against the consequences 1 of 
that act, though it cause an injury to the rights of third 
persons. 2 

Illustrations . 

(a) A, a decree-holder and entitled to execution of B’s goods, requires the 
■officer of the Court 3 to seize certain goods, representing them to be the good 4 ? 
-of B. The officer seizes the goods, and is sited by C, the true owner of the goods. 
A is liable to indemnify the officer for the sura which he is compelled to pay 
to C, in consequence of obeying A’s directions. 4 

(b) B, at the request of A, sells goods in the possession of A, but winch A 
liad no right to dispose of. B does not know this, and hands over the proceeds 
of the sale to A. Afterwards 0, the true owner of the goods, sues B and recovers 
the value of the goods and costs. A is liable to indemnify B for what he has been 
compelled to pay to C and for B’s own expenses. 

COMMENT. 

It floes not seem to matter at what stage of the transaction the request 
to do an act which turns out to be outside the officer’s 99 [or agent’s] “ duty 
is made.” 5 But employing another is different from -merely making 
-an innocent representation to the person, without requiring him to act 
on such representation, and leaving him to his own discretion whether 
lie would act or not. 

Lord Davey in an instructive judgment 6 said: “ Where a person 
invested with a statutory ox common law duty of a ministerial character, 
is called upon to exercise that duty on the request, direction, or demand 
of another (it does not seem tome to matter which word you use), and 
without any default on his own part acts in a manner which is apparently 
legal, but is, in fact, illegal, and a breach of the duty, and thereby incurs 
liability to third parties, there is implied by law a contract by the person 
making the request to keep indemnified the person having the duty, 
against any liability which may result from such exercise of the supposed 
duty. And it makes no difference that the person making the request 


reversed, in Exchequer Chamber: doll ins 
v. Evans, ib ., 820, 827 et seq. 

I* Sheffield Corporation v. Barclay 
[1005], A. C., 392, 100; Collins v. Evans 
(1844), 5 Q, B., 820. In Bouse v. 
Gorton [1891], A. G., 190 the liability to 
indemnify arose from ratification 
implied from the fact that the benefit 
of the dealings was accepted. 

6 Sheffield Corporation v. Barclay 
[1905], A. €., 392, 399, 401. 


1 See the loot note to the word “ come 
quences” in s, 222, above. 

2 See footnote to the word “ em¬ 
ployer’ ’ in h, 222, above. 

3 It must be noted that- though the 
officer of the Court may not strictly be 
the citjcnt of the dec roe-holder, yet the 
principle is the same: cf. Sheffield 
Corporation v. Barclay [1905], A. C«, 
392, 400, 401. 

4 Illustration (a) seems to be based 

•on Evans y. Collins (1844), 5 Q. B., S04, 
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is not aware of the invalidity of his title to make the request or could 
not with reasonable diligence have discovered it.” 1 2 

See also the passage from Lord Macnaghten’s judgment in Douse 
v. Gorton 2 cited in the comment to s. 196, above. 

224. Where one person employs another to do an act 
which is criminal. 3 the employer is not 

Nonliability of • , 

employer of agent to liable to the agent, either upon an express 

do a criminal act. . .. * . - ^ . 

or an implied promise, to indemnity him 
against the consequences of that act. 


Illustrations . 

(<i) A employe B to beat C, and agrees to indemnify lxim against all conse¬ 
quences of the act. B thereupon beata C, and has to pay damages to C for so 
doing, A is not liable to indemnify B for those damages. 

(6) B, the proprietor of a newspaper, publishes, at A’s request, a libel« 
upon C in the paper, and A agrees to indemnify B against^ the consequences 
of the publication, and all costs and damages of any action in respect thereof. 
B is sued by C and has to pay damages, and also incurs expenses. A is not 
liable to B upon the indemnity. 

225. The principal must make compensation to his 

t „ agent in respect of injury a caused to sue], 

agent for injury agen t by the principal’s neglect or want of 
caused by princi- ° J 1 1 


pals neglect. 


skill. 


Illustration. 


A employs B as a bricklayer in building a house, and puts up the scaffold in 
himself. The scaffolding is unskilfully put up, and B is in consequence hurt. 
A must make compensation to B. 

COMMENT 

This section, it will be observed, deals with a right of the agent as 
against the principal, viz., compensation due in case any injury results 
to the agent, from the principal's neglect—a right that does not arise out 
of the contract of agency, but out of the general duty of a person not to 


1 See footnote 6 on 638. 

2 [1891], A C., 190. 

3 Seo s.s. 29, 24, above; and the 
footnotes to the word “ forbidden ” 
in a, 23, and ’‘faith” in s. 223, 
above. 

* Presumably a “ criminal libel ” is 
meant: the illustration cannot enlarge 


the plain meaning of the section: 
Xanak Ram v. Mehiu Lai (1877), 1 AIL, 
487, 495; Koylash v. JSonalun (1881), 
7 Chi, 132; Kamalammal v. Peer it 
Meera (1897), 20 Mad., 481. 

5 When the injury results in death 
see Indian Fatal Accidents Act., XIII. of 
1855. 
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be negligent so aa to cause injury to others. The law on this point 
ought, therefore, to be properly sought- in a work on the law of torts. 

Effect of agency on contract with third persons. 

226- Contracts entered into through an agent, and 
obligations arising from acts done by an 
be enforced 1 in the same 
manner, and will have the same legal 
consequences, as if the contracts had been entered into and 
the acts done by the principal in person. 2 


Enforcement anti 
consequences of agCIlt, lliay 
agent’s contracts, qnd 


IttuMrations. 

la) A buys goods from B, knowing that he is an agent for their sale, but 
not knowing who is the principal- B’e principal is the person entitled to claim 
from A the price of the goods, and A cannot, in a suit by the principal, set off 
against that claim a debt due to himself from B. 

(&) A, being B’s agent with authority to receive money on his behalf,, 
receives from C a sum of money due to B. C is discharged of his obligation to* 
pay the sum in question to B. 

COMMENT. 

Sections 226, 227, and 228 “ lay down the law as to how far the 
principal is bound by the contract of his agent. Section 229 continues 
the same subject, and specifies the cases in which the principal will be 
held to be bound by any notice or information received by the agent. 
Section 230 describes how far the agent is entitled personally to enforce a 
contract made by him on behalf of his principal. Then comes s. 231, which . 
deals with the rights (a) of the principal and (b) of the third party in cases 
where the contract is entered into by the agent without disclosing his 
principal. 5 7 3 

In order that the principal may enforce the contract, he must show 
that the agent acted on his behalf as agent: see the footnotes to the word 
“ another 55 in s, 196, above. In Sim v. Bond 4 the Court held that though 
the alleged principal showed that the alleged agent lent his money, it was 


1 Both by the principal and against 

Mm : of. Bryant v. La Bangue dn Peujde 
[1803], A. C., 170, 190; Hambo v. 
Burnand [1904], 2 3L B., 14. As 

regards the agent’s right to enforce the 
contract in his own name, see the three 
clauses in s. 230, below. 

2 The motive with which the agent 


acts {provided he acts within the terms 
of his authority) is immaterial: 
gee cases cited in the footnote to the 
word “ misconduct ” in s. 220, above. 

3 Lakshmandas v. Anna (1904), 32 ' 
Bom., 356. 

4 (1833), 5 Bam. & Ad., 389. 


i 



ss. 227, 228.] 


agency. 


641 


quite consistent with the supposition that the loan was that of the alleged, 
agent as principal (he not having purported to act as agent), that therefore 
the alleged principal could not enforce the payment of the loan. 

Conversely, to bind the principal, it is necessary that the act should 
be within the authority of the agent, or that the principal should have 
induced a belief that the act was such: cf. s. 237 below if the act does 
not come under either of these two the principal is not bound: see 
Introductory Note, paragraph numbered, V. B.; and ss. 227, 228. 

227- When an agent does more than he is authorized 
to do, and when the part of what he does, 
bound when agent which is within his authority, oat) be 
separated 1 from the part which is beyond 
his authority, so much only 2 of what be does as is 
within his authority, is binding as between him and his 
principal. 

Illustration . 

A, being owner of a ship and cargo, authorizes B to procure an insurance 
for 4,000 rupees on the ship. B procures a policy for 4,000 rupees on the ship, 
and another for the like sum on the cargo. A is bound to pay the premium 
for the policy on the ship, but not the premium for the policy on the cargo. 

COMMENT. 

See comment to s. 226, above. 

Additional illustrations.— If goods are purported to be pledged 
to a person who knows that the factor has no authority to do so : 3 or a 
son takes delivery of a mare without warranty, having his father's 
authority to do so only if there is warranty, 4 there is no valid pledge or 
sale. 

228. Where an agent does more than he is authorized 

Principal not. t0 and wliat d ° eS the SC0 P G 

bound when excess 0 f authority cannot be separated from 

of agent’s authority ^ ... . . , . 

is not separable. what Is with in it, the principal is not 
bound to recognize the transaction. 5 


1 As in the illustration to s. 227. 

3 Unless, of course, the principal has 
by his words or conduct induced a belief 
that the other part was also within tlio 
agent's authority : s. 237, below. 


3 McCombie v. Davies { 1805), 7 East, 5; in s. 227, above. 
T. ICA 


Daubigny v. Duval (1794), 5 T. R., 

004. 

4 Jordon v. Norton (1838), 4 M. & 
W., lo5. 

5 See the footnote to tlio word "only n 


41 
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Illustration. 

A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 lambs 
for one sum of 6,000 rupees. A may repudiate the whole transaction 

COMMENT. 

Additional illustrations.—If the agent’s authority is to draw 
on a particular firm, Rs. 200 each time, it prevents the agent from 
drawing for £100 at a time 1 and the unauthorized excess is not separable, 
from the authorized Rs. 200; similarly, where the agent with instructions 
not to pledge documents entrusted to him for a loan of less than a named 
sum, pledges them for a smaller loan. 2 

See the comment to s. 226, above. 

229. Any 3 notice 4 given to or inform- 
to ation 5 obtained by the agent, provided 
it be given or obtained in the course 6 

1 Premabkai v. T. II. Brown (1873), 5 Though the information may after- 

10 Bom. H. C. ft., 319: following Barnes wards turn out to be false: Lynch y. 

, v. Ewing (1866), L. R., 1 Ex., 320. Dumford (1811), 14 East., 494. 

2 Fry v. Smelli [1912], 3 K. R., 282. 6 The information must be obtained 

3 The rule contained in s. 229 is not in the course of, and not x>rior ta, the 

merely one of evidence, or inference of business: see illustration (5) and Ckabil * 
fact *. Rampat Singh v. Bajbhadchr (1902), das v. Dayal Motoji (1907), 31 Bom., 
25 AIL, 1, 17,—though in Hormusji v. 566, 5S1 (r. c.); Wikle v. Gibson (1848), 

Manhibarbai (1875), 12 Bom. H. C. R, 1 H. L. Cas , 605, 625. “ The defendants 

262, whore the Contract Act is not referred employed Chaplin as broker to buy the. 

to, the doctrine does seem to bo dis- timber for them, but not to rake up his 

cussed as though it were one depending memory of all former transactions in 
on inference from the facts; of. Cave v. which he might have been engaged V ': 
Cave (1880), 15 Ch. D., 639, at p. 644; Willes, J., in Dresser v. Norwood (1863), 

Waldy v. Gray (iS?5), 20 238, 251; U C. B. (k, s.), 574, 589. “They 

; Thomson v. Cartwright (1863), 33 Beav.» authorized him to effect them with notice 
178, 185; the Transfer of Property Act, of anything acquired by him in the 
b. 3. It is referred to as the rule of course of that agency, but not with Ids 

imported notice in Cave v. Cave (1880), memory of facts the knowledge of which 

15 Ch. I)., 639. was acquired by him in the course ‘of 

« E.g. t of the fact that the assured who another employment.” But see „ com- 
insures against * the complete and ment on this case. Nor does infor- 

1 i re vocable loss of sight in both eyes, is mation received by him after his agency 

one-eyed at the time the insurance is has ceased, have the same legal oonse- 
made : Bawden v. London, efcc. Co. [1892], quence : Blackburn v. Vigors (1887), 

2 Q. R., 534. The equitable doctrine 12 A. C., 531, 537 (where an agent* was 

of constructive notice of documents does employed to effect an insurance ; while 

not apply to mercantile transactions: so employed he received material infor- 

*ee Manchester Trust v. Furness [1895], mation; he did not effect the insurance, 
2 Q. B., 539; Re Coasters , Ltd, [1911], nor communicate the information : the 
1 Ch., 86,90. “ Notice ” is defined in the principal was not affected by the infor- 
Trarisfer of Property Act, s, 3. ination). 


Consequences 
notice given 
agent. 
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of the business 1 transacted by him for the principal.. 2 
shall, as between the principal and third parties, have the 
same legal consequence 3 as if it had been, given to or 
obtained by the principal. 4 

Illustrations. 

(a) A is employed by B to buy from C certain goods, of wlxich C is the 
apparent owner, and buys them accordingly. In the course of the treaty for 
the sale, A learns that the goods really belonged to D, but B is ignorant of that 
fact. B is not entitled to set-off a debt owing to him from C against the price 
of the goods. 


(b) A is employed by B to buy fr< 
owner. A was, before he was so emploj 
the goods really belonged to D, but B i 
knowledge of his agent, B may set-off 
owing to him from C. 5 


1 The notice oi information must be 
in the course of the business transacted 
hy the agent, for the rule in s. 229 is a 
rule that the authority of tho agent 
•* extends to receiving notice on behalf 
nf his principal of whatever is material 
to be stated in the course of the proceed¬ 
ings : Lord Davey in Hampal Singh 
v. Balbliaddar (1902), 25 AIL, 1, 17 
(p. 0 .); Keating, J., in Dresser v. Norwood 
<1863), 14 C. B. (sr. s.), 574, 591. But 
see comment. Hence, if the knowledge 
of tho agent is not acquired in the matter 
for which be was agent, tho section does 
not apply: Chabildas v. Dayalmowji 
(1907), 31 Bom., 566, 581 (r. a), and 
so it has been held that the agent must 
really represent the principal in that 
particular matter (see note to the word 
principal ” in a. 229); and that it must 
be within the duty of the agent to 
communicate the fact to the principal: 
He Fenwick Stobart <5 Co. [1902], 1 Oh., 
507, 511 ; Socicle Generate de Paris v. 
Tramways Union (1884), 14 Q. B. IX, 
424, 440, 443, 448, 450; In re David 
Payne <b Co. [1904], 2 Oh., 608, 616, 
618. The information must be acquired 
as agent: Wilde v. Qibson (1848), 1 
M, L. Cas., 605. Hot by a person who 
has no management of or interference 
in the transaction : Powles v. Page (1846), 
3 0- B-, 16 31 e </.. a solicitor’s knowledge 


in C goods ol which C is the apparent 
ed, a servant of C, and then learnt that 
i ignorant of that fact. In spite of the 
against the price of the goods a debt 


about a matter as to which it is part 
of his duty to inform himself is actual 
notice to the client: Holland v Hart 
(1871), 6 Ch. App., 678, 682; but a 
solicitor’s knowledge of facts material to 
an insurance do nob affect his client: 
Tate v. Uydop (1885), 15 Q. B. IX, 368. 

2 The employment of the agent must 
be “ such that in respect of the particular 
matter in question, he really does re¬ 
present the principal’: per Lord Halsbury: 
Blackburn v. Vigors (1887), 12 A. 0., 
531, 538, see also per Lord Watson, 
ib. t f*t p. 541 : “ But the case is different 
when the agent whose knowledge it 
is sought to impute to the principal 
is not the agent to whom the principal 
looks for information, but an agent 
employed for the special purpose of 
effecting the insurance ”: Lord Mac- 
naghten, ib., at p. 542; see the Indian 
Trusts Aofc, 1882, s. 3. 

3 See comment (paragraph 4). 

4 The section does not apply when the 
agent promises the informing party to 
keep back the information from the 
principal for the benefit of the party 
giving the information. See the comment 
as to fraud. 

5 Illustration ( 6 ) seems to be based 
on Dresser' v. Norwood (1863), 14 C. B. 
(n. s.), 574; Trecumdas Mills y, Hajee 
ISaboo Sidick (1902), 4 Bom. L. R., 215. 
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COMMENT. 

The effect of s. 229, as expanded by the decisions cited in the 
footnotes to the section, may be thus stated :— 

Any notice given to or information obtained by the agent, (even 
though the information afterwards turns out to be" false) provided it 
be given or obtained in the course of the business transacted by him 
for the principal {i.c., not prior to it, nor after the agency has terminated ; 
and provided it has been given or obtained in the matter of the 
business of the agency in regard to which the agent really represents the 
principal, and in which the principal looks to the agent for information, 
not in other concerns); shall, as between the principal and third parties, 
have (as a matter of law and not merely of evidence of or inference 
from facts) the same legal consequence as if it had been given to or 
obtained by the principal (unless the agent promises the person informing 
to keep back the information from the principal, for the benefit of tho 
party informing. Moreover, where commercial transactions are in question 
the equitable doctrine of constructive notice cannot be extended to 
them.) ” 

Tho cases cited in the footnote to s. 220 show that tho origin of the 
rule contained in it, is that the authority of tho agent extends to receiving 
notice on behalf of his principal of whatever is material to be stated in 
the course of the proceedings. The statement that it must be within 
the duty of the agent to communicate the matter to the principal, is 
the same as the proposition just stated, considered from another stand¬ 
point. In whichever of the two forms the law is stated, it follows that 
the knowledge must be acquired,— 

(а) in the matter for winch the agent was agent, and, — 

(б) during the continuance of the agency. 

Partners.—A special application of this rule, viz., to partners, 1 is 
thus formulated iu the Partnership Act, 1890 (53 & 54 Viet., c. 39), 
s. 16: 

i.V;' ' ;\‘i' 'A/T'V'V v \ # '\ J '- jjjjfe ; . r ’' - ’ * t:, f : : -V. • V V: ’• \ • '• - v; ; ‘ ' 

Notice to any partner who habitually acts in the partnership of 
any matter relating to partnership affairs operates as notice to the firm 

except in the case of a fraud on the firm committed by or with the 
consent of that partner.” 


1 “ As I understand the doetrino of . branch of tho law of agency, notice to a 
■partnership, said Jessol, M. R,, in partner in a partnership matter, during 
w 1 '• Barbour (1877), 9 Ch. IX, tho continuance of the partnership, is as a 

;»28, 535, which for this purpose is a general rulo, notice to the firm.” 
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Notice must be in course of transaction. —With reference to 
the provision that the notice or information must be in the course of 
the business transacted by the agent,—the section and illustration (b) 
thereto are based apparently on a decision by the Court of Common 
Pleas in Dressef v. Norwood* 1 That decision was reversed in the Ex¬ 
chequer Chamber in a short judgment, which, as the report is not 
always accessible, is given in extenso below“ We think that, in a 
commercial transaction of this description, where the agent of the buyer 
purchases on behalf of his principal goods of the factor of the seller, 
the agent having present to his mind at the time of the purchase , a 
knowledge that the goods he is buying are not the goods of the factor, 
though sold in the factor’s name, the knowledge of the agent, however 
acquired, is the knowledge of the principal. It seems to be conceded, 
that if, at the time of the sale, the factor of the seller had expressly told 
the agent of the buyer that the good$ were not his property, but the 
property of his principal, it would not have been a case for a set-off. But, 
why should the factor tell the buyer's agent that which he was well aware 
that the agent already knew ? The knowledge of the factor of the seller 
that the buyer’s agent was aware that he wasonlyt.be factor, in our judg¬ 
ment makes the case perfectly clear. But it is not to be understood that 
we mean to admit that the case would have been different if the factor 
was ignorant that the knowledge of that fact was present to the mind 
of the buyer’s agent, provided it really was present.” 1 

Some portions of the judgment are italicized above, in order to show 
that the law as bid down in the Exchequer Chamber tends to be less 
divergent from s. 229 than the reversal of the judgment on which that 
section seems to be based, might primd facie indicate. 

It is submitted for consideration whether the decisions of the Common 
Pleas division and of the Exchequer Chamber differ in any principle of 
law, or merely in the inference to be drawn from facts ; for in the appellate 
judgment it is clearly said that the broker 2 was aware of the fact that 
the goods belonged to the principal seller at the time of the transaction 
and it was unnecessary for the factor to repeat what the broker was 
already aware of. The learned Judges in the Court of Common Pleas, 
on the other hand, dwell on the pernicious consequences if transactions 
conducted through a broker, were to be validated or invalidated according 


1 Dresser v. Norwood (1863), 14 0. B. J., Brarawell B., Channel!, B., Blackburn 

(n. s.), 574 (per Erie, C. J-, Willea and J., and Shoe, J.). 

Keating, ,TJ.), reversed in (1864) 17 0 B. * The agent of the buyer. 

(X 3d, 466 (per Pollock, C. B., Crompton, 
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as a jury might find that something which had at some time been told 
him, was or was not in his memory at the time of making the contract. 
Should an exact case of this kind occur in India, the Courts might perhaps 
consider themselves justified in holding that if it is clear that the agent 1 
had at the time of the transaction, the knowledge present to his mind 
then the inference might be drawn that the knowledge was obtained 
or revived in the course of the business. 

Insurance cases. —As to the legal consequences of the knowledge 
or notice, several cases relating to insurance show that c< if an agent 
whose duty it is, in the ordinary course of business, to communicate 
information to his principal as to the state of a ship and cargo, omits 
to discharge such duty, and the owner, in the absence of information 
as to any fact material to be communicated to the underwriter, effects 
an insurance, such insurance will be void on the ground of concealment 
or misrepresentation. 2 The insurer is entitled to assume, as the basis 
of the contract between him and the assured, that the latter will com¬ 
municate to ln,im every material fact of which the assured has, or, in 
the ordinary course of business, ought to have, knowledge; and that the 
latter will take the necessary measures, by the employment of competent 
and honest agents, to obtain, through the ordinary channels of intelli¬ 
gence in use in the mercantile world, all due information as to the subject- 
matter of insurance,” 2 

The rule stated above must be distinguished from the rule that where 
an insurance is effected through the medium of an agent, non-disclosure 
of material facts, known to the agent only, will affect; his principal, and 
give the insurer good ground for avoiding the contract: for in the rule 
first stated, it is the principal who is entering into the contract, and it 
is held that he will be taken to possess knowledge which he ought to 
possess : in the secondly stated rule, it is the agent who is entering into the 
contract, and himself possesses the knowledge, though the principal whom 
he binds is ignorant of the fact. 3 

Fraud. —The introduction of the element of fraud alters the effect 
of most rules of law, and the rule in s. 229 is no exception. It is clear 
enough that where the agent expresses to the third person concerned, his 
intention of concealing the information from the principal, there is fraud 
on the part of the agent, of which the third person has knowledge, and 
to which it may bo said that the third person is accessory, and that, in 

1 The agent of the seller. 3 Blackburn, <&c. Co. v. Vigor# (1887). 

2 Proudfoot v. Montefiore (18(17), L. R., 12 App. Cos., 531, 5311 (per Lord Watson). 

2 Q, B., 511, 521. 
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such a case, the guilty third party cannot take advantage of the knowledge 
of the agent. 1 Some other sets of circumstances are not quite as easy 
to'decide ; nor can the rules relating to thenx be said to be quite inflexible 2 : 
the effect of fraud on each particular case must be considered in connection 
with the circumstances. 3 


230. In the absence of any contract 4 to that effect, 
an agent 5 cannot personally enforce 6 con¬ 
tracts 7 entered into by him on behalf of 
his principal, 8 nor is he personally bound 
by them. 9 

Such a contract shall be presumed 10 to 
exist in the following cases 11 :— 

(1) where the contract is made by an agent for¬ 
th e sale or purchase of goods for a merchant 
resident abroad : 12 


Agent cannot per¬ 
sonally enforce, nor 
bo bound by, con¬ 
tracts on behalf of 
principal. 

Presumption of 
contract to contrary. 


1 F.g., in Sharpe v. Foy (l 8(58), 17 W. 

R., 65. 

3 As a fraud by the agent against his 
principal cannot bo said to bo done 
by him in his character as agont, but 
in the character of an independent party 
to an ‘independent fraud, his knowledge 
of facts acquired in tho course of fraud 
on thb principal, is not imputed to the 
principal: Cave v. Cave (1880), 15 Ch. 
D., 639. Where, however, the fraud is 
against a third person, and not against 
the principal s. 238 might apply: 
Bonnot v. Savage (1866), L. R., 2 Eq., 
134, 142. Nor is the knowledge not 
imputed to the principal merely because 
the agent has an interest in concealing 
tho fact, from the principal: Rolland v. 
Hart (1871), 6 Ch. App. ? 678; Bradley v. 
Bipke* (1878), 9 Ch. J>„ 189. 

3 Karuppan Ambahgaram v. Sahuth 
Umti (1913) 26 Mad., L. J., 74, 81. 

4 See comment. 

" 5 Where tho agont has an interest in 
the property, see cominorit. Where the 
agont is a public officer, see comment to 
s. 182 abovo, paragraph (21). 

6 The more faot that tho agont has 

an interest in tho subject-matter of the 

agency does not give him authority to 


sue: Subramania Paltar v. Narayana 
Nayar (1900), 24 Mad., 130. But see 
comment. Tho head-note is erroneous, 
the decision being in favour of tho 
respondent: see the report of the 
argument of Mr. Govinda Menon. But 
contracts may, by custom, be enforceable 
against the agent : cf. Joy LaU & Co. 
v. Monmotha Nath Mullidc (1916), 20 
Cal. W. N., 365; and see Pateram v. 
Kanhinara (1915), 19 Cal. W. N., 623. 

7 For oontracts by way of negotiable 
instruments, see comment. 

8 It. does not moan that, if the agent is 
liable, tho principal is not: s. 233. 

9 For the remedies available, see 
comment. 

10 The presumptions may be rebutted : 
see comment. 

11 Cf. Tuteha Basararaju v. Parry & 
Co. (1903), 27 Mad., 315. 

12 Cf. e.g., Smyth v. Anderson (1849)> 
7 C. B., 21, 33, besides the other author¬ 
ities cited in tho earlier notes. In 
Risbourg v. Bruckner (1858), 3 0. B., 872. 
Cookburn, C. J., speaks of the M indisput¬ 
able rule ” that “ whore a man contracts 
as agent for a foreign principal, the 
contract is considered as having been 
entered into with the agent.” 
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(2) where 1 the agent does not disclose 2 the name 

of his principal: 

(3) where 3 the principal, 4 though disclosed, cannot 

be sued. 

COMMENT. 

“ Section 230 describes bow far the agent is entitled personally to 
enforce,” or personally bound by, “ a contract made by him on behalf of 
his principal.” 5 

The principle underlying the s. 230 is that the real contract is 
between the principals, P and Q ; they are the promisor and the promisee, 
the agent, A, is only the conduit pipe (as was said by a learned English 
Judge), 0 for the purpose of bringing P and Q into legal relation, by 
way of contract. A, the agent, has often no more to do with the legal 
relation that he has brought about between P and Q, than the postman 
who brings the letter containing a proposal, or its acceptance. There 
is no privity between A and Q, the person who is not A’s principal. 7 

Principle of the exceptions to s. 230. —This being the general 
rule, the first exception to it is where there is a contract to the contrary, 
i.e., where A contracts expressly with Q that he (A) may enforce the 
obligation into which Q enters with P. 

So stated, the agent’s being enabeld to enforce the contracts entered 
into by him, at once appears to be exceptional. 

For, ordinarily P and Q are alone concerned with the legal relations 
between themselves; and A, being a stranger thereto, not being privy to 
this relation, is not concerned with the question whether P and Q act 
towards each other as they ought legally to do, or whether either of them 
violates the other’s right : if either of them is aggrieved, it is for him to 


1 Cf. Permanundasd v. FI. R. Carmack 
(1881), 6 Bom., 326, 357, and comment. 

2 E.g., where the secretary and 
treasurer of a school committee rented 
premises not disclosing the names of the 
members of the committee: Bhojabhai 
v. Hayeem Samuel (1898), 22 Bom., 754. 
Actual knowledge of the other party is 
equivalent to disclosure by the agent * 
Mackinnon Mackenzie & Co. v. Lang 
Moir So Co . (1881), 5 Bom., 584. 

3 Cf. PurmamnAass v, II. R. Comack 

(1881), 6 Bom., 326, 357, 358. 


4 Cf. Joy LaU Co. v. Monmotha (1916), 
20 Cal. W. N., 365 : Pateram y. Kan- 
kinara (1915), 19 Cal. W. N., 623. 

5 Lakshmm.fias v. Anna (1904), 32 
Bora., 356, 361. . See, on the principle of 
the section : Agacio v. Forbes (1861), 1.4 
Moo. P. C., 160 (in appeal from the 
Supreme Courb of Hongkong). 

e Xewall v. Tomlinson (1871), L. R., 
6 C. P., 405. 

7 Cf. Subramania v. Narayana (1900), 
24 Mad., 130. 
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seek the assistance of the Court. See the comment to s. 2, above, on the 
question of a stranger to a contract suing on it. See also Gray v. 
Pearson, 1 which is more fully referred to in the paragraph headed 
“ English law ” in the present comment. 

Two explanations of the exceptions to s. 230 may be 

suggested ;— 

(1) It may be that the authority given to A by P extends not 

merely so far as to enable him to represent P for the purpose 
of bringing him into legal relation with Q, but also for pro¬ 
tecting the rights of P, and obliging Q to act in accordance 
with bis legal obligations towards P. Frequently it is 
beneficial to P to extend A’s authority so far. 2 

(2) Secondly, quite apart from any question of whether it is bene¬ 

ficial to P or not, there might be an agreement between 
A, P, and Q (P being represented in the agreement by A 
as his agent) that,— 

(i) in consideration of something that P will do or abstain from 
doing, 

(ii) Q will do or abstain from doing something ; and that 

(iii) A shall have the right of obliging Q to do what be has under¬ 

taken to do. 

To the third term (iii) of such an agreement, Q cannot object on 
the ground that no consideration has proceeded from A : see s. (2) (d), 
above. 3 

The first of the two considerations mentioned above, applies where 
A enforces the contract nob on his own behalf, but for P,~~ in which case 
there is only an apparent exception to the general rule stated in an earliei 
paragraph ; the second can apply also where A claims to have the benefit 
of the performance himself. 

It is this latter aspect that needs a little further elucidation. 

Ordinarily, A has no interest in the relations of P and Q. It is true 
(as just stated) that the law permits A to stipulate with Q that he may 
enforce the obligations imposed on Q. Moreover, it may also be that A 


1 (1870) L. R., 5 C. P., 508. (Q) the promisee (A) or any other person 

2 Stevenson v. Mortimer (1778), 2 (P), ” &e. Gf. lsuxmm v. Sonnimmru, 

Gowp., 805. (1913), 38 Mad., 753, *59. 

3 “ When at the desire of the promisor 
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has himself an interest in the relations brought about by bis instru¬ 
mentality between P and Q. 

In the case where he has such an interest, and where he desires to 
enforce the obligation, not on behalf of, and as agent of, P, but for his 
own benefit, s. 236, below, must be borne in mind. By that section the 
agent is prevented from saying : c ' I was in reality acting on my own 
account, and. I now require performance of the contract on my own 
behalf.’* 1 

The proper thing for A to do in a case coming under s. 236, is to 
inform Q at the time when he is entering into the transaction, that A 
is acting on his own behalf, not on behalf of P. Is the principle of 
a. 236 applicable where A is not acting entirely on his own behalf, but 
where he also has an interest in the transaction ? 2 

Before dealing with this question directly, it is desirable to refer 
to the English law on the subject. 

English law.— -The leading English case on the subject is Williams 
v* Millington . 3 There, it was held that an auctioneer may sue the buyer 
for goods sold and delivered, because,— 

(1) “ an auctioneer has a possession coupled with an interest in 

goods which he is employed to sell, not a bare custody like 

a servant or shopman ; ” 

(2) “an auctioneer has also a special property 4 in him with a 

lien for 

(a) the charges of the sale, 

(b ) the commission, and 

(c) auction-duty which he is bound to pay ; 

(3) if the goods are delivered on credit, it is at his own risk. 

Robinson v. Rutles 5 and Davis v. Artingstall 6 follow Williams v. 

Millington . 7 


1 Of. Fawkes v. Lamb (1870), 31 L. J. 
(q. jb.), 9S. 

2 Cf. Humble v. Hunter (1848). 12 

Q. B., 310. 

* (1788), 1 H. HI, 81 ; cf. 2 Sm. L. C., 
415 (IItli ed., 1903), where the English 
Jaw is thus stated: “ where ho has 
made a contract, in the subject-matter 
of which he has a special property, he 
may, even though ho contracted for an 
avowed principal, sue in his own name.” 


See Bows toad on Agency art., 128; also 
Chitty on Pleadings I., 8 (7th ed.), 
Calvert, Parties, 232, both cited in 
Glmcolt v. Gopal (1868), 9 W. R. 
(cb.), 254. 

4 See the explanation of the term 
“ special property ,r in the comment to 
*?. 95, above. 

5 (1855), 24 L. J. (Q. B.), 250. 

« (1880) 49 L. J. (cit.), 609. 

7 (1788), 1 H. Bl., 81. 




s. 230.] 


AGENCY. 


651 


On the other hand, in Gray v. Pearson, l where the manager of an 
association of shipowners, of which he was not a member, brought an 
action against a member of that association for unpaid premiums, Willes, 
J., said : “ This action cannot be maintained, and for the simple reason 

—a reason not applicable merely to the procedure of this country, but 
one affecting all sound procedure—that the proper person to bring an 
action is the person whose right has been violated. Though there are 
certain exceptions to the general rule, for instance, in the case of agents,, 
auctioneers or factors, these, exceptions are in truth more apparent 
than real.” 

The other English cases are collected and reviewed by Williams, J., 
in Wood v. Baxter . 2 

It is submitted that the true principle to be deduced from these 
cases is that agents are allowed to sue where there is an implied contract 
that the agent may do so: 2 the implication in the case of factors, 
auctioneers and policy brokers 3 4 arises from their 'special property’ 1 
and lien ; or by usage or custom of trade, whose force is recognised iu s. 1 
of the Act. 5 See also s. 17, above. 

Section 230 compared with English Law .—If the English law 
is correctly stated above, it is submitted that s. 230 does not diverge 
from it. And, in any case, it has been held that the proposition that an 
agent with interest ” “ has a right to sue in his own name,” is “ too 
wide.” 6 These words are taken from a judgment of White, C. J., and 
Boddam, J., the head-note 7 to the report of which is erroneous. Their 


* (1870) L. R., 5 C. P., 568, 574. It is agent’s right to sue. 
submitted that Wills#, J., by saying that * Subramania v. Narayanan (1900). 
the exceptions are more apparent than 24 Mad., 130. See the report of the 

real refers to the fact that it may he part argumont especially for the respondent; 

of the authority of the agent to sue on by Mr. Govinda Monon, Mr. P. R. 

behalf of the principal: this authority Sundara Aiyar (afterwards Sundara 

being derived by the agent partly from Aiyar, J.) argued for tho appellants,—no 

the principal, I’, and partly by an implied doubt with usual ability and erudition, 

contract with Q, the third party. 7 Tho erroneous part of tho head-note 

2 (1883), 49 L. T. (nV s.), 45. See is as follows : “ where an agent outer. 0 ? 

Fisher v.’ Marsh (1865), 6 B. & S., 411, into a contract as such, if he has an 

per Blackburn, J. interest in tho contract, he may sue in his 

3 Provincial Insurance Co. v. Le Ducc own name. What was actually decided 

(1874). L. R., 6P, C., 224, 244. was that the proposition, “that by the 

4 See the explanation of the term document in question tho plaintiff be- 

lt special property ” in the comment to came an. agent with interest and that ho 

s. 95, above. therefore had a right to sue iu his name ” 

r> See also Pike y. Augley (1887), IS was “too wide ”: pp. 134, 135 of the 

Q. B. D., 708, 712, on custom as to report. 
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Lordships in the case upheld the decision under appeal, which had 
denied to the agent the right‘to sue, the ultimate ratio decidendi being 
that there was no privity between the agent, A, and the third party, Q. 
The words in the judgment that seem to have misled the draftsman 
of the head-note 1 are probably the following:— 64 Though they had 
contracted as- agents, having an interest, they were entitled to sue in 
their own names.” These words merely refer to the English decisions 
and give their effect imperfectly. They were not meant, it is submitted, 
to contain a complete statement of the law: but even if it were so, 
the statement is obiter , and in any case the English decisions referred 
to would themselves be the best source of information as to their 
effect. 

In reference to the submission that has been above made, as repre¬ 
senting the true view of the law both in England and in India, the following 
considerations must be pointed out: The agents whose 44 special property ” 
or lien has been considered in England as the basis of a right; to sue person¬ 
ally, have an interest in the subject-matter of the agency, which interest 
has two characteristics : 

(1) it arises by reason of the business of the agency itself, e.</., the 

possession and lien of the factor is for the purpose of the 
agency, viz., the sale of the goods, and recovery of the price ; 
the interest is not antecedent to the transaction of the 
agency; 2 

(2) the interest is well known to Q, who enters into the transaction 

with the agent. 

It will be observed, therefore, that between the rule as submitted 
above, and s. 236, below, there is no conflict, as there would be if it were 
stated broadly that wherever the agent has an interest in the subject- 
matter he may sue personally. Such a broad statement is moreover 
obnoxious to the principle that the liabilities of the parties to the contract 
are reciprocal ; 3 for, the mere fact that the agent has an interest in the 
subject of the agency cannot make him personally liable to be sued. It is 
on this ground that it has been held that a del credere agent has not, 
as such agent, a right to sue personally. 4 


1 See footnote 7 on p. 651. 

2 Of. the remark* of BramwelJ, B., in 
Hutton v. Bullock (1874), L. K., 9 Q. B., 

572, 574. 

a Fawkes v. Lamb (1862), 31 L. J. 


(q. b.), 98 (per Blackburn, J.). 

4 Fawkes v. Lamb (1862), 31 L. J. 
(Q. B.), 98, 100 (per Blackburn. J.); 
followed in Bramwell v. Spiller (1870), 21 
L. T., 672. 
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Where the agent is entitled to sue or liable to be sued,.the Courts 
endeavour to enforce all such equities between the principals and the 
third party as justice require. 1 

Consideration of s. 230.-— Having so far dealt with the principles 
of the law, the provisions of s. 230 may now be examined in detail. 

The contract to the contrary may be express or implied: 2 3 

It is in reality in all cases a question to whom the credit was in fact 
given : ,r 3 see the three clauses in the second paragraph of s. 230. See 
also the footnote to the word “ either ” in s. 233, below. 

The following remark of Blackburn, J., was made when considering 
the converse question, viz.> whether an undisclosed principal was liable 
(see ss. 231, 232, below) : u It was not pretended,” said his Lordship, 
“ on either side that the plaintiff (the other contracting party) knew 
before the 30th August (when the agent suspended payment) that the 
defendants (the undisclosed principals) had anything to do with this 
transaction, so as to afford any evidence on the one hand that he had 
originally parted with the goods on the credit of the defendants, or on 
the other hand, that he bad elected to give credit to [the agent], to the 
exclusion of the defendants.” 4 

Illustrations are furnished by such cases 5 as where the agent, 
though he mentioned that be was an agent, agreed in his own name to 
execute the lease, “and to put the premises in repair.’ 6 * 

Construction of contract.- —Hence the first question is alwaj r s 
one of construct ion : whether on the contract it was intended that the 
agent- should be personally able to enforce, and be personally bound/ 

In Williamson v. Barton 8 the defendant bid at an auction and the 
Judgos differed as to whether he held biinseif out as the real purchaser 
or merely as agent. 

1 Of. the second clause of the first 
paragraph of s. 231, below; and s. 233, 
and comment thereto. 

2 Lewis v Nicholson (1852), 18 Q. B., 

503. 

3 Cf. Tuteka v. Parry & Co. (1903), 

27 Mad., 315, 324 (l 1). See comment; 

Armstrong v . Stokes (1872), L. K., 7 
Q. B., 598; Heald v. Kenworthy (1855), 

10 Exch., 739, 743. 

4 Armstrong v. Stokes (1872), 7 Q. B.» 

598, 601. 

6 Soopromonian y. Heilgers (1879), 5 

Cal., 71; Norton v. Herron (1852), l 


R. & M., 229. 

o See also Tanner v. Christian (1S55), 
4 Ell. & Bl., 591; McCollin. v. Gilpin 
(1881), 6 Q. B. D., 516; lvcson y. 

Conington (1823), 1. B. & C , 160; DuUon 
v. Marsh (1871), L. R., 6 Q. B., 361. 
See also P. K. Vnni Namayar v. C. M. 
Nila Randan (1881), 4 Mad., 141. 142 
(per Innes, J.). 

i Lewis v. Nicholson (1852), 18 Q. B., 
503. 

8 Williamson v. Barton (1S62), 7 H. 
& N., 899. 
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The fact that B knows that A is contracting on behalf of bis 
principal, P, does not the less make A personally liable if he has so 
contracted. 1 

The cases in England on the question whether or not the agent 
has bound himself personally are collected in Bowstead on Agency 
arts. 115—120. They are not cited here, as it is submitted that each 
contract must be construed on its own terms. 

The presumption referred to in the second paragraph of s. 230 
may be rebutted, 2 and it is rebutted where the foreign principal himself is 
in writing made the contracting party; and the contract is made directly 
in his name. 3 The presumption is also rebutted where,, on reading the 
contract as a whole, the notion is conveyed to the other contracting party 
that the agent is contracting in that character, and that he is the mouth¬ 
piece through which the principal is speaking. 4 

First clause. —The principle of the first clause in the second para¬ 
graph of s. 230 is, that it is more likely that the vendor or purchaser should 
have trusted to the credit of the agent, residing in the same country 
as himself, subject to the laws with which he is familiar, than to a 
foreigner. 5 6 See this rule traced by Blackburn, J., to the great incon¬ 
venience if it were otherwise.® 

Merchant resident abroad: incorporated companies.— In 

connection with clause (1), it has to be determined whether the principal 
is a “ merchant resident abroad,” 

The principal being an association in England, the Secretary of the 
Committee was held liable on an agreement hiring a bouse. 7 


* Higgins v. Sndl (1841), 8 M. & W., 
834; and cf. Colder x. Dobell (1871), 
L. R., 6 C. R, 486, 406 {per Montague 
Smith, J.). 

2 Of. Indian Evidence Act, s. 4: 
Soopromonian v. Heilgers (1870), 5 Cal, 
71; Gubbay v. Avetoom (1890), 17 Cal, 
447. 

3 TuUka v. Parry & Co. (1903), 27 
Mad,, 315, 323; Lennard v. Robinson 
(1855), 5 Ell. & Bl, 125; Mahoney v. 
Kekule (1854), 14 C. B., 390; Gadd v. 
Houghton (1876), L. R„ 1 Ex. IX, 357 ; 
Green v. Kopke (1856), 18 C. B., 549; 
originally it was a question of fact: 
Heald v. Kenworthy (1855), 10 Excli., 
739, 743 ; Armstrong v. Stokes (1872), 


L. R, 7 Q. B., 598. 

4 Mackinnon Mackenzie <0 Co, v. 
Lang Moir & Co. (1881), 5 Bom, 584; 
Soopromonian v. Heilgers (1879), 5 Cal, 

71 ; Hasonbhoy v. Clapham (1882), 7 
Bom., 51, 65. See also the remarks on 
these cases below. 

6 See Tuteka v. Parry & Co. (1003), 27 
Mad, 315, 323, 324, citing Story on 
Agency 9th ed., § 268, j>. 320, which is 
based on a judgment of Bovill, C. J. 

0 Armstrong v. Stokes (1872), 7 Q. B., 
598, 605; Hutton v. Bulloch (1873), 

L. R., 8 Q. B., 331, 334, 335; Elbewjir 
v. Clay , ib. f 313, 317. 

7 JBKojabhai v. Hajim Samuel (1898), 
22 Born., 754. 
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Where the principal is an incorporated company its residence and 
domicile are “its principal place of business, i.e., the place where the 
administrative business of the company is conducted, which ni&) not be 
the place where its manufacturing or other operations are carried on. 1 2 

In Kamvar Rwnzot Singh v. liibbcvl ** it was held that an unincorpo¬ 
rated society [other than a partnership] cannot correctly be described 
as a principal which cannot be sued, and that the true doctrine was not 
that an unincorporated body like a club or society could not bo sued, 
but that it could not be sued except in the names of all the individuals 
composing it.” For this proposition Daley’s Club Law, 3 * and Koylash 
Chunder Roy v. Ellis* are cited. The decision cited refers, however, to 
an unincorporated company which was really a partnership, and is 
irrelevant to the question under discussion. And the decision of the 
Punjab Chief Court, it is submitted, requires reconsideration: see the 
comment, below, on clause (3). 

Clause (2).— Under clause (2) a contract that the agent is entitled to 
sue is to be presumed, when the agent does not disclose the name of bis 
agent. 

The wording of the clause may be conqrared with the usage set up 
in certain English cases. 5 It seems 6 to be based on the custom proved 
in Fleet v. Mutton? 

The portion of Blackburn, J.’s judgment bearing on this clause 
is : “ In the present case if it were not for the evidence of the custom 

the defendants who contract for a principal, sold to our principal, 
and sign as brokers would not have been liable at all upon this contract. 
But then there came the custom and the evidence of custom was to this 
effect: that in this trade the brokers deal on these terms. The custom 


1 Tuteka Basammgu v. Parry d Co. 
<1903), 27 Mad., 315, 321 ; citing Calcutta 
Jute Mills Co. v. Nicholson (1870), 

L. R., 1 Ex. D., 428, 444—447, Lindley on 
Companies (6tli ed.), ]>. 1223 ; Adams 
v- Great Western By. Co . (1801), 0 H. 
& N., 404; Sheilda v. G. N. By. Co. 
(1861), 30 L. J. (Q- b.), 331; 7 Jur. 
(N. 8.), 631; Minor v. L. & N. W. 
By. (1856), 1 O. B. (n. s.), 325; 

■Corbett v. General Steam Navigation Co. 
(1859), 4 H. & W., 482; Le TaiUeur v. 

S. E. By. Co. (1877), 3 C. P. !>., 18; 

Benysham Blue v. Barker (1864). 2 H. 
& C., 729; Dicey on Conflict of Laws, 


155 ; and not following Taylor v. Crow * 
land Gas ds Coke Co. (1855), 11 Ex. Rep. , 
1 , (>. 

2 (1891), 26 Punj. Reo., 93 (No. 15). 

3 2nd ed.,p. -7. 

* (1867), 8 W. Rep. (Indian), 45. 

5 Hnmfrey v. Dale (1858), E* B. & E. 
1004 ; Fleet v. Murlon (1871), L. R., 7 
Q. B., 126; Hutchinson v. Tatham (1873), 
L. R., 3 O. P-, 482. 

6 Permanundas v. H. B. Cvrmac 
(1881), 6 Bom., 326, 357. 

i (1871), L. R., 7 Q. B, 126, see 
Blackburn, J.’s illuminating judgment, 
at p. 131. 
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is that if the broker does not discloso his principal’s name on the contract 
he is personally liable ” 1 

Where the name is not disclosed, the agent must be acting as though 
lie were principal, and Lord Denman, C. J., pointed out 2 that “if the 
agent contracts in such a form as to make himself personally responsible, 
he cannot afterwards, whether his principals were or were not known 
at the time of the contract, relieve himself from that responsibility ” 
and contrasts this rule with the converse in s. 233, below, that the 
principal can be sued by the third party, even though the agent has 
contracted in his own name. 3 

Similarly, the manager of a joint Hindu family business who docs 
not disclose the names of the other members the partnership, viz., of the 
joint family, may sue without making the other members parties to 
the suit. 4 

It has been held in England that it is not enough to say that 
the contract is on behalf of a principal in order to prevent the liability of 
the agent on the contract. West, J., however, held that if the idea in 
distinctly conveyed that the agents are contracting not for themselves, 
but on behalf of principals indicated, though not named, the presump¬ 
tion may be rebutted. 5 It is submitted that the remark must not be 
applied without regard to the terms of the section, but must be held as 
merely a paraphrase of it for the particular case 6 where the identity of 
the particular principal was known to the third party. Thus Wilson, ,T., 
a Judge no less distinguished than West, J., held that under a written 
contract the name of the principal must be disclosed in the face of the 
contract. 7 


655, sec Pattz v. Gordon (1872), 7 Mad. 
H. C. R., 82 (decided 6 months before 
the Indian Contract Act came into 
operation, by Morgan, C. J. - and Hollo¬ 
way, J.); Fleet v. Mur ton (1871), L. R., 
7 Q. B., 126, 131 per Blackburn, J. ; 
Permanundas v. H. It Carmack (1881), 

6 I3om,, 326, 357 ; Hough v. Marianos 
(1879), L. R., 4 Ex. D., 104, 

5 Mackinnon v. Lang (1881), 5 Bom., 
584, 580. 

6 Cf. Plumb v. Cobden [1914] A. C. 
62, 65, 66. 

7 Soopromonian v. Ihilgers (1879), 5- 
Cal., 71, 79 ; Fleet v. Murton (1871), L. R., 

7 Q. B., 126, 131. 


1 In Jones v. .LiUledah (1837), 1 N. & 
R, 677. 

2 Cl Fleet v. Murton (1871), L. R. 
7 Q, R. 126, 131, 132; Bicngsee v- 
Sovdid Lall (1881), 7 Cal., 739; Sim 
t. Bond (1833), 5 Bam. & Ad., 389 
(Lord Denman for Court). 

3 flopal Das v. Badri Nath (1904), 27 
All., 361 : Bungse.e. Siv'jhv. SooAid Lall 
(1881), 7 Cal., 739, 746; Gunwhanlappa 
v. ChanmaUappa ( 1899), 24 Bom., 123; 
Kithen Parshad v. liar Narain Singh 
(1910), 38 I. A., 45, 33 AIL, 272 (e. c.); 
Sheik Ibrahim Tharagan v. Hama Iyer 
(1911), 35 Mad., 685. 

4 SrtuiUy v. Avory (1851), 16, Q. B., 
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Clause (3)— It may be pointed out in connection with clause (3) that 
a foreign sovereign cannot be sued : see the Civil Procedure Code, s. 86 ; 
and his agent will be presumed to contract personally A A fluctuating 
body like the committee of a society or school has also been considered 
to fall within the clause ; 2 or a club, whose entity is unrecognised by law. 3 
From English decisions, however, 4 it appears that the secretary of a club 
may so contract as to make it clear that he is not bound personally, and 
that his own credit is not pledged. See also per Lord Esher in Barnett 
v. Wood. 5 

Contract by agent without authority.— If the agent, without 
having authority to do so, enters into a contract on behalf of a principal, 
(there being no express or implied term that the agent is himself bound) 
the remedy does not consist in suing him as though he were principal 
(which would be making a contract, not construing it) but the proper 
remedy is (i) to sue him if there is fraud, in an action for deceit; and (ii) 
whether there is fraud or not, for breach of an implied warranty that 
he had authority to contract as he purported to do. 6 Conversely, where 
there has been a payment by mistake on the part of the agent (a payment, 
therefore, that cannot be taken to be in his capacity as agent) he may 
sue 7 or where a fraud has been practised upon the agent he may sue. 8 

Negotiable Instruments contain a species of contracts that are 
peculiar in their incidents, and, at the same time, of great importance 
commercially. The law relating to them is, therefore, to be found in 
specific enactments adapting the general rules contained in the present 
Act to their special incidents, 9 


1 Abdul Ali v. Goldstein (1910), 45 
Pun]. Bee., 129 No. 43. 

3 Bhojabhai v. Bayern Samuel (1898), 
22 Bom,, 754, 756. 

3 Steele v. Gourky (1886), 3 T. L. R„ 
118, 119. 

4 The N. W, Club v. Sadulht (1898), 
20 All., 497; Jones v. Hope (1880), 
3 T. L. R., 247 H; Overton v. Hctvell 
(1886), 3 T. L. R, 246. 

5 (1887), 4 T. L. R, 278, 279. 

* Lems v. Nicholson (1852), 18 Q. B., 
503; Jenkins v, Hutchinson (1849), 13 
Q, B„ 744, 

7 Stevenson v. Mortimer (1778), 2 
Oowp., 805; Colonial Bank v. Exchange 
Bank (1885), 11 App. Cos., 84 (p. o.). 

8 Holt v. Ely (1853), 1 Ell. & BL, 795. 

J Where the contract consists of a 

T, ICA 


NEGOTIABLE INSTRUMENT, SS. 27 and 28 
of that Act apply; see comment to s. 182, 
paragraph (1), above. The Bills of Ex¬ 
change Act, 1882 (45, 46 Viet., c. 61), 
ss. 23—25 may also bo consulted : s. 23 
provides inter alia that no person is liable 
on a bill of exchange who lias not signed it 
as such; so that on a bill of exchange the 
principal is not liable if the agent has 
signed it in his own name : this provision 
Wing an exception to the general rule that 
the undisclosed principal may bo charged. 
Under the Negotiable Instrument Act, 
a. 28, the agent signing negotiable instru¬ 
ment without indicating that he signs 
as agent is personally liable excopt to 
those who induced him to sign upon tho 
belief that the principal alone would be 
liable. 
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23!. If an agent makes a contract 1 with a person 
Rights 'of parties who neither knows, 2 nor has reason to 
by a a^mt tr not ,n £ suspect, 3 that he is an agent, his principal 
may require the performance of the con¬ 
tract, but the other contracting party 4 has, as against 
the principal, 5 the same rights, as he would have had as 
against the agent if the agent had been principal. 6 

If 7 the principal discloses himself 8 before the contract 
is completed, 9 the other contracting party may refuse 
to fulfil the contract, if he can show that, if he had known 
who was the principal in the contract, or if he had known 

1 For .illustration® see comment. Illustrations are furnished by eases 

2 As in Armstrong v. Stokes' (1872), referred to in the comment. 

L. R., 7 Q. B., 598, 001, noted more 7 The second paragraph deals with 
fully in a footnote to the comment to the particular case when the principal 

231, below. discloses himself before the contract is 

3 The other contracting party must completed : Lakshmandas v. Anna (1904). 

under s. 231 have no reason .to suspect 32 Bom., 356, 361, 302. “The second 

that the person contracting with him clause should bo read as governed by 
is an agent: Is this different from the tiro preceding clause, which is res- 

English law, where actual belief that the tricted to cases when an agent makes a 

agent was acting as principal was held contract with a person who neither 

sufficient, without any necessity to prove knows nor has reason to suspect that ho 
that there were no means of knowing is an agent” : ih. 

that the agont had a principal for whom 8 The words “ discloses himself ” 
ho was acting: Bo iris v. Imperial must, said Batchelor, J., Jenkins, 0, J., 

Ottoman Banl \ 1873), 9 0. T., 38. It concurring, be construed strictly, so 

was held by the House of Lords that that the cases where the disclosure is 

it is not enough if the third party has made by some other person, or the 

no belief either that the agents wore information reaches him from some 

agents or that they were principals: other source, are not covered by the 

Cooke v. Eshelby (1887), 12 A. C., 271. section: Lakshmndae v. Anna (1904), 

It is submitted that the facts of each 32 Bom., 350. “The seller may make 

case must be considered in reference “ to his election whenever the principal is 

the very words of the section” : cf. in discovered ” (under s. 231, when ho dis- 

particular per Lord Dunedin: Plumb closes himself); “ and the only difference 

v, Cobden. [1914], A. C., 62, 65, 66 in principle between the case where the 

f Similarly the agent’s rights aro principal is disclosed, and where ho is 

protected, e.0., if he has a lien: Brink - not disclosed is that in the former case 
witer v. Goodwin (1775), 1 Cowp., 251. the election may bo made at the very 

5 The 'first paragraph of the section time the contract is made,” Montague 

refers to the other contracting party’s Smith, J., in Colder v. Dobell (1871), 

tights against the principal; as to his L. R., 6 C. P., 486,497. 

rights against the agent, sec comment. 9 See LaksTimandas v. Anna (1904), 

6 See also comment to s. 233 below. 32 Bom., 356, 363 lines, 5—14. 
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that the agent was not;a principal, he would not have entered 
into the contract. 1 

COMMENT. 

Illustrations of the classes of contracts, 2 as well as of the nature 
of the dealings, 8 in regard to which s. 231 may come into play, arc 
furnished hy the cases mentioned in the footnotes. 

Undisclosed principals. —With reference to undisclosed principals 
there are two main cases,— 

(1) where the agent mentions that lie is an agent but not who is 

his principal; 

(2) where the agent does not mention that he is an agent. 

In either of the two cases, any of the following may take place,_ 

(а) the other party may discover that the agent has a principal, 

and who he is, or 

(б) the agent may disclose the above, or 

(o) the third party may make the disclosure. 

This section, it has been said, “ deals with the rights (a) 'of the princi¬ 
pal, and ( b) of the third party in cases where the contract is entered into 
by the agent without disclosing his principal.” 4 But the rights (a) of 
the principal and (b) of the third party are against each other, and any 


v. Norwood (1863), 14 C. B. (n. s.), 574 ; 
Charge v. Claggeit (1707), 1 T. R., 350; 
Strawy v. Derry, ibid., 3C>1 n. 

3 E.g., whore the other contracting 
party learnt that there was a principal 
behind the agent, only on inspecting the 
books of the agents, who had meanwhile 
suspended payment. Armstrong v. Stokes 
(1872), L. R., 7 Q. B., 593, 601. In 
cases where the third party knows 
that there is a principal behind the agent, 
tho question may arise whether the 
intention of the contracting parties was 
or was not that tho agent alone should 
be liable, or as it is stated, whether credit 
is given to the agent alone, and he alone 
looked to for payment: Paterson v. 
Jandasequi (1812), 15 East., 62; Addison 
v. Gandasegvi (1812), 4 Taunt., 574. 

4 Lakshmondas v. Anna (1904), 32 

Bom., 350. 


1 Lakshmandas v. Anna (1904), 32 
Bom., 356. 

* E.g., a contract of loan made by an 
agent in the form of a deposit with 
bankers ; Sims v. Bond (1833), 5 B. & 
Aid., 389; or by liquidator of a 
company: Be Ganges Steam Tug Co. 

// (1890), 18 Cal., 31 ; or when tho agent, 

A, in reality appoints a sub*agent, S, 
but does not disclose that he, A, is the 
agent of P,—may set off any claim ho 
may have against A, before making over 
payments received by him as agent 
of A, though those moneys may consist 
of the price of goods belonging to P, 
which P had entrusted to A for sale: 
Montague v. Fonoood [1893], 2 Q. B., 
350; Taijlor v. Kymer (1832), 3 B. & 
Ad., 320; Manyi v. Forrester (1814), 4 
Camp., 60; Westwood v. Bell, ib., 349, 
363 ; Story on Agency, § 390; Dresser 




660 


THE INDIAN CONTRACT ACT. 


[Ch. X. 


enhancement of the right of the one is a restriction of the other’s right. 
So that, apparently, the same result is produced by the latter portion 
of the first paragraph of s. 231 and by s. 232 : the same matter is stated 
in the first place in the form of the rights of the third party, and in the 
second place as limitations on the rights of the principal. 1 

Anomaly of the rule : its convenience. —“ There is an anomaly/’ 
said Lord Lindley, "in holding one person bound to another of whom he 
knows nothing, and with whom he did not in fact intend to contract. 
But middlemen through whom contracts aie made, are common and useful 
in business transactions, and in the great mass of contracts it is a matter 
of indifference to either party whether there is an undisclosed principal 
or not. If he exists, it is, to say the least, extremely convenient that be 
should be able to sue and be sued as principal, and he is only allowed 
to do so upon terms which exclude injustice.” 2 

Section 231 considered: rights of third party and 
principal. — cc Under the first clause we have the general case, and there 
the rule is that the third party shall have as against the undisclosed 
principal the same rights which he would have had as against the agent if the, 
agent bad been the principal ” : Lakshmandas v. Anna. 3 In the report of 
this case {I have the authority of Mr. Justice Batchelor to state) there 
is a misprint: the case cited v on p. 362, line 3, should be Grenon v. Lachmi 
Nurain Augurwala ; 4 the judge being Mr. Justice Hill, not Mr. Justice 
Rampim. 

‘ tf It is to be observed that the first portion of this paragraph of the 
section, gives the principal the right to specific performance of the contract, 
without any qualification whatever [this unlimited right of the principal 
is however qualified by s. 232, by making it subject to the rights and 
obligations subsisting between the agent an$ the^ other party], 5 But, 
on the other hand, the second portion (of s. 231, paragraph I) gives the 
other contracting party, as against the principal, the same rights only 
as he would Lave had against the agent.” 


1 See the footnote to the illustration 
to s. 232, below. 

2 Keighley V. Durant [1901], A. 0., 
240, 261, 262; see also Armstrong v. 
Motes (1872), L. R., 7 Q. J3„ 508, 603, 
003. The loading English cases are: 

Paterson v. Ganda&cqui (1812), 15 Ea., 

62; Addition v. Gandwequi (1812), 4 
Taunt., 574; Thompson v. Davenport 

(1329), 9 B, & C., 78 ; all these three 


eases are also reported with valuable 
notes in Smith’s Leading Cases II, 
365 (11th od. ). 

w Lakshmandas v. Anna (1904), 32 
Bom., 356, 361. 

1 Grenon v. Lachmi (1896), 24 Cal,, 

8 , 10 . 

6 Premji v. Madhowji (1880), 4 Bom. 
447,455. 
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u The law is that when a broker deals in his own name,” said 
Watson, B,, 44 the creditor may nevertheless resort to the after-dis¬ 
covered principal. 1 

The paragraph seems to be based, on Smith’s Mercantile Law, 5th 
ed., 163, which is set out, in extenso, in Ferrand v. Bishqffskeim . 2 

Exception to third party’3 rights against principal.— The 

section lays down that, in the circumstances mentioned therein, the third 
party (with whom an age.pt has made a contract, but who neither knows 
nor has reason to suspect that he is an agent) has against the principal 
the same right as he would have had against the agent, if the agent had 
been principal. 

For instance, he may have rights of set-off and credit as to payment 
made. 3 The effect of the rule as laid down in the Act is stated by 
Marriott, J., in the paragraph, below, headed “Rights of principal and 
third party compared.’ 4 

The rule is, in English law, subject to an exception, which is not 
so well established as the rule, and is not very accurately defined, viz., 
that u nothing has occurred [or rather that nothing has been done by the 
third party (see below)] to make it unjust that the undisclosed principal 
should be called upon to make the payment to the vendor.” 

The decisions of the Courts of England with reference to the exception 
arc somewhat conflicting: 

(a) A vendor who has given credit to an agent, believing him to be 

the principal, was held not to be entitled to recover from the 
undisclosed principal, if the principal has bond fide paid the 
agent, at a time when the vendor still gave credit to the 
agent, and knew of no one else as principal. 5 

(b) The opinion of Parke, B., acquiesced in by Pollock, C. B., and 

Alderson, B., in Ileald v. Kenworthy, 6 is to the effect, that 


1 Macfarlane v. Oiannocopulo (1858), 

3 H. & N., 860, 865. 

2 Ferrand v. Bishoffsheim (1858), 

4 0, B. (n. s.), 710, 715 (arg.); see also 
■Sim f v. Bond (1833), 5 B. & Ad., 389, 393. 

3 Ferrand v. Bischofjsheim (1858), 

4 0. B. (n. s.), 710 (the arguments are 
very instructi ve): George, v. Claggett 

(1797), 7 T. R., 359; Dremr v. Norwood 

(1863), 14 C. B. (n. s.), 589 ; Montague 
v. Forwood [1893], 2 Q. B., 350; Turner 


v. Thomas (1871), L. R., 6 C. P., 610 (no 
right to set off claim for unliquidated 
damages); Hobson v. Drummond (1831), 
2 B. & Ad., 303, 308 (Parke, R.). 

4 Premji v. Madhouyi (1880), 4 

Bom., 447. 

Armstrong v. Stokes (1872), L. R., 
7 Q. B., 598, 604, 607—610 (per Black¬ 
burn, J., for himself Mellor and Lush, 
JJ.), 5. 

« (1855), 10 Ex., 739, 745. 
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there is no such exception to the liability of the principal,— 
in other words that the principal is liable to the other con¬ 
tracting party, irrespective of the acts of that party, utiles# 
the third party has in some way contributed either to deceive 
the undisclosed principal, or to induce him to alter his position. 
This latter more restricted statement of the exception was 
approved in the Court of Appeal. 1 

The terms of s. 231 would appear to be in accordance with, the 
view expressed in Heald v. Kemcorthy 2 and Irvine v. Watson, 1 and under 
s. 231, perhaps, it is necessary to invoke estoppel in order to restrict 
the rights against the principal (see Indian Evidence Act s. 115). See 
Premji v. Madhowji , 3 4 cited in the paragraph below. Maule, JVs* 
admired exposition of the law in Smyth v. Anderson 1 is wider than 
what seems to be the better opinion in England, and whafc would seem 
to be according to the terms of the Act. Blackburne, J.’s judgment, above 
referred to, was delivered only in 1872, in which year the present Act 
was passed, though the original draft bad been prepared by the Royal 
Commissioners five years before. 

Rights of principal and third party compared. —Marriott, J., 
after examining the relevant sections (ss. 231—234) expressed himself 
as follows: 5 * “ It will be seen, therefore, if my view of the construc¬ 
tion of the sections is correct, that the Indian Contract Act has by s. 232 
adopted, as regards the principal, the qualifications imposed on him by 
English law, namely, that,— 

(a) he must take the contract subject to all the equities, in the same 
way as if the agent were the real principal; 

but that, in the'converse case of the ‘other contracting party/ it has 
not imposed upon him the qualification laid down by the cases of Thompson 
v. Davenport* and Armstrong v. Stokes , 7 namely, that his (the other 
contracting party's) right to hold the principal liable, is subject to the 
qualification that the principal has not paid the agent, or that the state of 
the account between the principal.and agent has not been altered to the 
prejudice of the principal. 

1 Irvine v. Wdtfion (1880), 5 Q. B. I)., paragraph from Morriott, J., I have 

414. marked the operative portions with the 

2 (1855), 10 Ex,, 739, 745. letters (a) and (6), and put them in 

3 (1830), 4 Bom., 447, 450, 457. separate paragraphs to bring out the 

4 (1849), 7 C. B„ 21, 34, 35. points clearly. 

* Premji v. Madhowji (1880), 4 Bom., « Smith's Leading Cases (7th ed.), 304. 

447, 456, 457. In citing the following 7 (1872), L. R., 7 Q. B., 598. 
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( b ) The* only qualification imposed on the assertion, by the other 
contracting party, of his rights as against the principal, is that 
imposed by s. 234, namely, that he has not induced the 
principal to act upon the belief that the agent only will be 
held liable” 1 

Third party’s rights against agent. —The section refers in the 
latter portion of the first paragraph to the rights of the other contracting 
party as against the undisclosed principal: with reference to his rights 
against the agent, it has been held that if money has been mistakenly 
paid to an agent (who has not disclosed that he is acting for a principal) 
it may be recovered back from him notwithstanding that he has paid 
it to his undisclosed principal; for, in such a case, the agent receives the 
money on his own account, not as a mere conduit pipe, but in some sense 
as principal. 2 

Error in regard to person.—The following remarks of Pothier 
are suggestive in connection with the latter portion of the second para¬ 
graph of s. 231 

Does error in regard to the person with whom I contract destroy 
the consent and annul the agreement ? I think that this question ought 
to be decided by a distinction. Whenever the consideration of the peison 
with whom I am willing to contract enters as an element into the contract 
Which I am willing to make, error with regard to the person destroys 
my consent and consequently annuls the contract .... On the contrary, 
when the consideration of the person with whom I thought I was 
contracting, does not enter at all into the contract, and I should 
have been equally willing to make the contract, with any peison 
whatever as with him with whom I thought I was contracting, the contract 
ought to stand.” 3 


Fry, J., in the case cited below, 4 after referring to this passage, 
continues: “ I ask myself here, whethei the defendant has shewn that 
any personal considerations entered into this contract ? Has he shewn 



1 On the distinction referred to by 814; and Sharnl v. Grant (1864), 15 

Marriott, J., see also the footnote to the C. B. (n. s.), on llio ground that there it 
word “suspects” in s. 231, first para- was known that there was undisclosed 
graph, above. principal behind the agent. 

2 Newall v. Tomlinson (1871), L. R , 3 Pothier, Trait 6 des Obligations, § 19 

6 C. P., 405, on appeal from Willes, J., as cited by Fry, J. 

who distinguished Holland v. Russell 4 Smith v. Whealcroft (1878), 0 Ch. IX, 
(1863), 1 B. & S., 424, on appeal 4 B. & S., 223, 230. 
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me that be would have been unwilling to enter into a contract in the 
same terms with anybody else ? ” 

232. Where 1 one man makes a contract with another, 
neither knowing nor having reasonable 
contract with agent ground to suspect 2 that the other is an 
cipai. agent, the principal, 3 if he requires the 

performance of the contract, can only 
obtain such performance subject to the rights and obliga¬ 
tions 4 subsisting between the agent and the other party 
to the contract. 5 6 

Illustration . 

A, 0 who owes 500 rupees to B, sells 1,000 rupees’ worth of rice to B. A 
is acting as agent for C in the transaction, but B has no knowledge nor reasonable 
ground of suspicion that such is the case. C cannot compel B to take the rice 
without allowing him to set off A’s debt. 


COMMENT. 

Sections 231—232 deal with some of the incidents of the agent 
dealing as though he were principal, not disclosing that he is acting as agent, 
mainly as regards third parties,—f Where a factor,” said Lord Mansfield, 
C. J., “ dealing for a principal, but concealing that principal delivers 


goods in bis own name, the person 
consider him to all intents and 


1 As to the principle of the section > 
see the comment, and compare Story on 
Agency, § 440. 

2 See the footnote to the word 
“suspect,” in s. 231* above. 

3 The principal in this section is the 
principal of the agent” {%.&, not “ the 
other contracting party”): Prepip v. 
Madhouyi (1880), 4 Bom., 447, 445. 

4 See tho footnote to the word 

*• rights ,v in the first paragraph of s. 231. 

6 The last words of s. 232 qualify 
the unlimited right given to the principal 
under the first part of e. 231, paragraph 

1;—see the comment to s. 231, above, 
paragraph headed “ rights of principal 
and third party compared.” 


contracting with him has a right to 
purposes as the principal ; 7 and 


6 See comment to a. 231. If this 
illustration had followed s. 231, the 
last sentence ’would have to he worded ; 
“ B has as against C the same right of 
setting off A’s debt, towards the price 
of the rice, as B would have had against 
A if A had been principal.” The result, 
it is evident, would have been the 
same. 

7 Taylor v. Kynter (1832), 3 B. & Ad., 
320, 334. So he is entitled to a lien 
(see s. 221 above); Mann v. Forrester 
(1814), 4 Camp., (>0; Westwood v. Bell 
(1815), 4 Camp., 340. And the lien may 
be a general lien, not merely a particular 
one (see ss. 170, 171, above): Taylor v 
Kymer (1832), 3 B. & Ad., 320. 
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though the real principal may appear, and bring an action upon that 
contract against the purchaser of the goods, yet that purchaser may set 
off any claim he may have against the factor in answer to the demand 
of the principal.” 1 

This has been frequently followed : e.g ., Wilde, C. J., said, “ Where 
goods are placed in the hands of a factor for sale, and are sold by 
him, under circumstances that are calculated to induce, and do induce, 
a purchaser to believe that he is dealing with his own goods, the principal 
is not permitted afterwards to turn round and tell the vendor that the 
character he himself has allowed the factor to assume, did not really 
belong to him. The purchaser may have bought for the express 
purpose of setting off the price of the goods against a debt due 
to him from the seller. But the case is different where the purchaser 
has notice at the time that the seller is acting merely as agent of 
another.” 2 

Snook v. Davidson 3 is interesting as illustrating both the sub-agents’ 
rights against the agent and that if he is improperly employed his employ¬ 
ment will not affect the rights of the principal. There the agent for 
effecting insurance policies improperly appointed a sub-agent (disclosing 
himself to be an agent) and it was held that as between the principal 
and the sub-agent the latter could not have a general lien on the policies, 
for the account due to him from the agent, generally; but that the sub- 
agent’s Hen was restricted to the extent to which the agent himself could 
assert it against the principal. 

See the remarks of Marriott, J., cited at the end of the comment 
to s. 231, above, in the paragraph headed “ rights of principal and third 
party compared.” 


Eight of person 
dealing with agent 
personally liable. 


233. In 4 cases 5 where the agent 6 is 
personally liable, a person dealing with 


1 Rftbone v. Williams (1785), 7 T. R, 
380 n, 

2 In Fisk v. Kemplon (1849), 7 C. £., 
687, 091, cited by Lord Esher, M. R., in 
Montague v. Forwood [1893], 2 Q. B. ? 350, 
354. 

3 Snook v. Davidson (1809), 2 Camp., 
218. 

4 This section must be read subject 

to this that there is no contract to the 


contrary : see s. 234. In re Ganges 
Steam ‘ Tug Co. (1890), 18 Cal., 31, 
3(5. 

5 See comment as to cases where the 
contract is by deed, or is contained in a 

NEGOTIABLE INSTRUMENT. 

6 E.g., the liquidator of a Company 
which is authorised to borrow money : 
Re Ganges 8tarn Tug Co. (1890), 18 Cal. , 
31. 
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him may hold either 1 
them liable. 3 


him or bis principal, or both 2 of 


Illustration . 


A enters into a contract with B to sell him 100 bales of cotton, and after 
wards discovers that B was acting as agent for C. A may sue either B or C, 
or both, for the price of the cotton. 4 

COMMENT. 

Principle of s. 233.— 4 Where,” said Lord Esher, M.K., “ it is 
made known to the Court that there is a foreign principal, residing 
abroad, who is the real plaintiff in the action, and is only suing through 
his agent here, and that the agent as dealt with by the other side, as 
agent and not as principal, then in order to prevent palpable injustice, 
the Court, by reason of its inherent jurisdiction, will insist that the real 
plaintiff shall do all that he ought to do for the purposes of justice, 
as if his name were on the record.” 5 


1 Story on Agency uses the convenient 
expression ** credit being exclusively 
given,* 4 to eases whore only one is sued : 
see e.p., § 291. 

2 Both may bo liable ; see comment. 
“ Tho illustration to s. 233 shows 
that the words ‘hold both of thorn liable 4 
mean that the party dealing with tho 
agent cm* join both the agent and prin¬ 
cipal in one suit, and there is no sugges¬ 
tion that if ho does so, ho is only entitled 
to a decroo against one or tho other, and 
nob against both,” per Macleod, J. : 
Shivlal Motilal v. Birdichand Jivraj 
(1917), 19 Bom. L. R„ 370, 377. “The 
words * may hold both of them liable 4 
mean that both may be sued to judgment 
in ono suit, 4 *— ib . (Whereas in England, 
there is only an alternative remedy 
against the one or the other: both cannot 
bo sued either in the same action or 
consecutively : Morel Brothers v. West¬ 
moreland [ 1904], A. C., 11, 14.) 

3 But once he has made tho election, 
it cannot be opened or altered ; nor can a 
fresh election made: Purmanandas v. 
Carmack (1881), 0 Bom., 329, 360; 
Bir Bkaddur v. Sarin Prasad (1887), 9 
All., 681, 689, the election must be made 
within a reasonable time: ib., Smetfiurd 
v. Mitchell (1850), 1 E. & E\, 622. See 


footnote to the word “ induces ** in s. 234, 
below.—“ The natural meaning of tho 
words ‘ a person dealing with him * (the 
agent personally liablo), may hold both 
of them (agent and principal) liable.* 
is to create a joint liability so that 
judgment may bo obtained against both 
principal and agent* 4 — per Macleod, X. 
in Shi vial Motilal v. Birdichand Jivraj 
(1917), 19 Bom. L. R., 370, 376. “The 
section enacts substantive law laying 
down who shall be held liable and not 
adjective law defining the procedure by 
which tho liability may he enforced**: ib. 

4 Cf. Purmanandas v. CormacJc (1881), 
6 Bom., 326, 358.—“ The illustration only 
goes so far as* to show that the agent and 
principal may bo joined in one suit; but 
an illiixStration ought never to bo allowed 
to control the plain meaning of the sec¬ 
tion itself and certainly it ought not to 
do so whore tho effect would be to cur¬ 
tail a right which the section in its 
ordinary sense would confer Per 
Macleod, J. : Shivlal Motilal v. Birdi¬ 
chand Jivraj (1917), 19 Bom. L. R., 370, 
379. 

5 Willis & Co. v. Baddclcy [1892], 2 
Q.. B., 324 (in this case the order was 
that the defendant was entitled to 
discovery to the same extent as if the 
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Conversely, the agent's rights against the principal are also safe 
guarded, e.g., in the case of a lien. 1 

Contracts by dead : negotiable instruments.-In India it 
makes no difference whether the contract is or is nob in the form of a 
deed : in either case the principal who is not a party to the deed may 
sue, and be sued. 2 

Where the contract consists of a Negotiable Instrument, see the 
comment to s. 230, above, the paragraph beaded “ negotiable instru¬ 
ments,” referring to the Negotiable Instruments Act, in particular 
ss. 27, 28, and the Bills of Exchange Acts, 1882 (45 & 46 Viet., 
c. 61) s. 23. 

In Madras it was held that where the coparceners of the Hindu 
joint family had authorised the manager to make the promissory note, 
they were bound, though the liability was based mainly on the personal 
law of the parties. 3 

Agents’ statements: evidence against principal.—In cases 
falling within the present section, the Indian Evidence Act, 3. 19, may 
make statements by the principal evidence against the agent. 

The agent having represented himself as acting on behalf of a 
principal, the third party is entitled to settle the transaction with the 
principal, and the agent would be bound by such settlement ; 4 see the 
second clause of the first paragraph of s. 231, above. 

Both the agent and the principal may be held liable by the third 
person 5 under s. 233. The English law is that the election must be 
made within a reasonable time. 6 But if both ar»3 sought to be made 
liable they must, in England, bo sued jointly as a successful action 
against one will be taken as an election to hold him alone liable. 


principal wore a party to thp action). Bom., 568. 

Cf. Atkinson v. Cotwworth (1825), 3 3 Krishm v. Knshmsami (1900), 23 

B. & C., 647. See also Rogers y. Hadley Mad., 597 (Shephard .and Subramania’ 

(1863), 2 H. & C. notod in an earlier Aiyar* JJ., Davis, J., dissenting, 

portion of tlie comment to s. 233. 4 Rogers v. Hadley (1863), 2 H. & C., 

* Drinhmter v. Goodwin (17751 1 227, 251 (per Bramwoll, B.), 254, 255 

Cowp., 251. (per Channell, B.). 

2 Chinnammanuja Ayycmgar v. 5 Calder v. Dobell (1871), L. R., 6 

Pudtmmhhi Pilhiyan (1896), 19 Mad., 0. P., 486, 494, Will©*, J. ? see also Jones 

471. Shephard and Subramanio Aiyar, v. JLittleday (1837), 1 N. & P., 677. 

JJ., dissenting, from Farran, J., a See footnote to the word “induces * 

in Ragoonath v. Morarji (1892), 16 in a. 234, below. 
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though the judgment is not satisfied. 1 Where however no judgment is 
obtained in a suit against the one, by the suit being dismissed, the 
other may be sued. 2 See also the comment to s. 43, above, where a 
similar question arises with reference to joint promisors. 

Double election under a. 233.— Macleod, J., has recently held 3 
that s. 233 gives “the party dealing with an agent who is personally liable 
a double form of election. He can choose between suing both principal 
and agent jointly or electing to sue one of them. So that in any case 
if he sued one to a judgment, a suit against the other would be barred. 
But if he sued them both and one consented to judgment that would 
not be a bar to his continuing the suit against the other.” 4 


ducSgagontwparin' 234. When ^ a person who has made a 

Satf t0 prinVipai bel 'o^ contract with an agent induces 6 the agent 

agent will beheld ex¬ 
clusively liable. 


to act upon the belief that the principal 


1 Priestly v. Fernie (I 860 ). 3 H. & C., 
077; Bir Bhaddur. v. Sarju (1887), <) AIL, 
681 ; French v. Howie (1005), 2 K. & B., 
580, 'per J., whose dissenting judg¬ 
ment was affirmed by C. A. in [1006], 2 
K. R., 674 ; Morel Brothers v. Westmore- 
land [1003], 1 K. B., 64, affirmed T1904], 
A. C., 11. 

2 Raman v. Vaimvan (1883), 7 Mad., 
392, citing Curtis v. Williamson (1874), 
10 Q. B., 57, where it was held that the 
mem filing of an affidavit of proof 
against the estate of an insolvent agent 
to an undiscovered principal, after the 
undiscovered principal becomes known to 
the creditor, is not a conclusive election,— 
the state of the accounts between the 
principal and the agent not having been 
altered to the prejudice of the principal : 
every effort was also made to intercept 
and withhold the affidavit, which had 
been appaiently made without due 
consideration. 

3 Shivlal Motilal v. Birdichand Jivraj 
(1017), 19 Bom. L. R., 370, 380. 

4 Macleod, J.* cites as authority for 
this last preposition: Dick v. .Dhunji 
Jaitha (1901), 25 Bom., 398 ; Morel 
Brothers v. Westmoreland [1004], A. 


C., 11. 

5 “ Section 234 imposes a further 
qualification upon the rights of the other 
contracting party under the second 
portion of the first paragraph of 
s. 231 ” ; Premji v. Madhowji (1880), 
4 Bom., 447, 456, ef. Story Agency, 
§ 291. 

6 The election must, it would seem, he 
made within a reasonable time: in 
other words such “inducement ” may be 
brought about by unreasonable delay 
in electing, during which the other party 
(agent or principal as the case may be) 
has altered his position : iSmeihurst v. 
Mitchell (1859), 1 E. & E* 622, 630, 631; 
Curtis v. Williamson (1874), L. R., 10 
Q. B., 57, 59, 61. But the mere fact 
of an application having been made to 
the broker might not to have led the 
principal to say ** Look to the broker ” 
(“ It is not the duty of a person to whom 
money is duo to apply to any one other 
than the person who owes it ”): Bram- 
well, B., in Macfarlane v. Giannctcopulo 
(1858), 3 H. & N., 860, 865 ; cf. Purina - 
nandass v. Cor mack (1881), 6 Bom., 
326, 358, 359; Robinson v. Read (1829), 
9 B. & C\, 449, where Q took acceptances 
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only 1 will be held liable, or induces 2 the principal to act 
upon the belief that the agent only will be held liable, 3 
he cannot afterwards hold liable the agent or principal, 
respectively. 


COMMENT. 


The section might, for greater clearness be stated in the following 
form.:— 

“ When a person, who has made a contract with an agent,— 

(a) induces the agent to act upon the belief that the principal 

only will be held liable, or 

(b) induces the principal to act upon the belief that the agent 

only will be held liable,— 

he cannot afterwards hold liable, the agent or principal res¬ 
pectively/ 

The cases cited in the footnotes to s. 234 indicate the place of the 
rale contained in it, in the general law relating to the right of the 
principal agent and third party and the qualifications of the third 
party’s rights. 

It will be observed that under the last preceding section, the of her 
contracting party (or the “ third person ”) has the right to elect to hold 
either the agent, or the principal or both, liable. The present section 
restricts that right, and takes away the election altogether in the circuin- 
stances mentioned. 

The cases decided in England show that the election given by *s. 231, 
must be exercised within a reasonable time. See the footnote to the 
word “ induces ” in s. 234. 


of bills from A, and renewed the accept¬ 
ances three times in all, but A ultimately 
dishonoured the bills, held, though the 
balance in the hands of A in favour of 
P exceeded Q’s claim, yet as P never 
inspected A’s accounts Q could sue 
P for the amount of his claim; Whit well 
v. Perrin -(185&), 4 C. B. (N. s.), 412 
(agent paid part of the amount by 
honouring some of the bills he had 


accepted : P held liable). 

t Cf. note to the word ‘ either \ in 
s. i:.>3, above;. • 

2 See footnote. t> on p. *>68. 

3 “ The latter portion of s. 234, said 
Bayley, j.» in Purmanandass v.. Carmack 
(1881)/ 6 Bom , 326, 358, is evidently 
based on the ’law laid down by Lord 
Tenterdon, C. J.. in Thompson v. Daven¬ 
port ” (1829), 9 B. & a, 78. 
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235. A 1 person untruly 2 representing 3 himself to be 
the authorized agent 4 of another, 5 and 
endecTagent? " thereby 6 inducing a third person to deal 
with him as such agent, is liable, if his 


1 The section is based on Collen v. 
Wright S (I867), 8 Ell. & Bl., 647 : Hason* 
bhoy v. Clapham (1882), 7 Bom., 51, 66. 
See also Randell v. Trimen (1857), 17 
0. B., 786. For tlie extensive applica¬ 
tion of the principle involved in s. 235, 
see comment. 

2 Cf. s. 208, above, and second para* 
graph of comment to s. 201, as to the 
agency having terminated: cf. Smout v. 
Ilbery (1842), 10 M. & W., L when the 
authority had terminated by the death of 
the married woinanV husband (who to 
the knowledge of Q was residing abroad), 
the circumstances being equally within 
knowledge of A and Q; Salton v. New 
Buston Cycle Go. [1900], 1 Cbu, 43. 

3 Such representation being a warranty 
that he has authority, is not affected, 
by the fact that the warranty may have 
been made in good faith if it is in fact 
untrue: Cohen v. Wright (1857), 7 E. & 
B., 301; 8 E. & B., 647 (per WiUes, J.), 
657; see also arg. t 652; Firbank v. 
Humphrey (1880), 18 Q. B. IX, 54, 62 
(Lindley, L. J.). The representation 
must not be of law, but of fact: Shet 
Alonibkai v. liupalibai (1899), 24 Bom., 
166, 170. 

4 If he misrepresents the extent of 

his authority (“ representing that he has 
certain authority from another when 
he has authority of another description ”) 
the same effect follows: Qanpat Prasad 
v. Sarju (1911), 34 All., 16$ (when the 
agent represented that he had authority 
to sell at a particular price). See also 
Firbank v. Humphreys (1889), 18 Q. B. 
IX, 54; Richardson v. Williamson (1871), 
L. R., C Q. B., 276.. But not every 
intermediary making a statement with 
regard to a third party comes within 
the section: “ When even a person 

misrepresents a fact relative to a third 
party, he in a sense impliedly represents 


that he is authorized to make the state¬ 
ment. But I do not think,” said Lord 
Davey in Salvesin v. Rederi [1905],'A. C. 
302, 311, “that he is thereby asserting 
that he is clothed with an authority or 
fills a particular character within the 
meaning of the doctrine of Collen v, 
Wright (1857), 7 E. &.B., 301; 8 E. & B., 
647, as explained in subsequent cases, 
including Starkey v. Bank of England 
[1903], A. C., 114, in this house, or that 
the doctrine ought to bo extended to 
such a case as that now before your lord¬ 
ships,”—where the agents misreported 
to their own principal that a certain 
bargain had been concluded, which in 
fact had not been concluded see per 
Lord Robertson [1903], A. C., 312. 313); 
of. also Dunn v. Macdonald [1897], 1 
Q. B , 555, per Lord Esher, M. R. 

5 But if that other is a Company 

intended to be, but not as yet in¬ 
corporated, then the Company has no 
existence at the time of the contract, 
and after coming into existence, can¬ 
not ratify the original contract; in re 
Empress Engineering Co. (1880), 16 Ch. 
IX, 125. “ The first question then to 

be asked is whose agent did the defendant 
represent herself to he ” : Shet Manibhai 
v. Bui Rupdlibai '(1898), 24 Bom., 166, 
169 ; and that person must be competent 
to employ an agent, e.g., not a minor : ib. 

6 The third person must be misled 
by the representation and the case is 
different where A submits to Q the terms 
of his authority cf. Collen v. Wright 
(1857), 8 Ell. & BL, 647, 654 (per WiUes, J. 
arg.y citing Code Civil art. 1997); and the 
facts are equally known to both parties : 
Beattie v. Lord Eberry (1872), L. R., 

7 Ch. App., 777, 800; Shet Manibhai v. 
Bai Rupalibai (1899), 24 Bom., 166 
(pen-ultimate sentence of judgment); 
Smout v. Ilbery (1842), 10 M. & W„ 1; 
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alleged employer does not ratify Bis acts, to make compen¬ 
sation 1 to the other in respect of any loss or damage 2 
which he has incurred by so dealing. 


COMMENT. 

Section 235. —The present section is only a particular application 
of the s. 18 (1)* above. 

The effect of s. 235 as interpreted in the decisions referred to in the 
footnotes may be stated as follows ;-r 

“ A person untruly [whether in good faith or otherwise] representing 
himself to be the authorized agent [or to have authority beyond the actual 
limits of his authority] and 

thereby [misleading him and] inducing a third person to deal with 
him as such agent 

is liable,— 

if his alleged employee does not ratify his acts, to make compensa¬ 
tion to the other [and the compensation may consist in the professed 
agent being required himself to perform the act or fulfil the obligation 


but see Halbob v. Lens [1901], 1 Oh., 
344, 349, explaining the effect of Collin 
v. Wright on 8m,out v. liberty ; (see 
the footnote to the word “ untruly ” in 
this section). 

1 And this may consist in making the 
professed agent perform the contract 
as though he were ptineipal, as in the 
case of a person professing to act* on 
behalf of a person or Company which 
has no legal entity, not being formed: 
Kdner v. Baxter (1866), L. B., 2 C. P., 
174; Lakshmishankar v. Motircwi (1904), 

6 Bom. L. B., 1106. Ste also Firbank 
v. Humphreys (1886),'18 Q B, I)., 54, 60, 
61. On the other hand, as Lord Campbell 
said, in general: ** I always thought the 
notion of suing, tW agent as principal 1 
absurd: the illustration which Mr. 
O’Mally suggested, of a promise that 
an alleged principal should marry, 
shews this”: Gotten V. Wright (1857), 7 
E. & B., 301, 312; cf. 8 E. & B., 647, 053. 
per Watson, B., ary.; and Jenkins v, 
Hutchinson (1849), 13 Q. B., 744. 


2 E.g., Q may recover from A expenses 
incurred in management of a farm, which 
was let by A on the assumption that he 
had authority to let; and also the 
costs of a suit by Q against P on the 
basis of the lease obtained, the suit 
having been dismissed as A had no 
authority to let; Collen w Wright (1857), 
7 E. & B., 301. Q’s counsel in this case 
did not press for loss arising from loss 
of the bargain, ib. t 314 ; and in Salvesen 
v. Rederi [1905], A. G., 302, the House of 
Lords expressly laid down that the 
measure of damages was the loss actually 
sustained by the principals in consequence 
■'* of the misrepresentation and does not 
inolude profits which the principals might 
have* made if the representation had 
been true. Similarly, I\ re National 
Coffee Palace Co. (1883), 24 Oh. D., 367, 
371 ; Godwin v. Francis (1870), L. B., 
5 C. P., 295. And this damage may 
be nil : Richardson v. Williamson (1871), 
L. R., 6 Q. B., 276, 279; Meek v. WearJt 
(1888), 2 Q, B. D., 126. 
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undertaken on behalf of his alleged principal] in respect of any loss or 
damage which he has incurred hy so dealing [viz., the loss actually sustained 
by the misrepresentation, and not including the profits that might have 
been made if the .representation had been true. Nor is such third person 
entitled to any compensation if he is not actually deceived by the repre¬ 
sentation' into the belief that the proposed agent had authority. This 
rule is also subject to s. 234, above,] ” 

The principle is not confined to the bare case whore the transac¬ 
tion is one of contract, but extends to every transaction of business into 
which a third party is induced to enter, by a representation that the 
person with whom he is doing business has the authority of some other 
pei son. 1 

236. A person with whom a contract has been entered 
Person falsely con- into the character of agent is not 
!wt Ctin8 ontifcied age fo envied to require 2 the performance 3 of it 
performance. ii he was in reality acting, not as agent, 

but on his own account. 

COMMENT. 

Sir Henry S. Maine, 1 in enumerating the points on which the 
Indian Contract Act differs from the English law, quoted the following 
remarks of the Commissioners which seem to have reference to the section 
in the Commissioner’s draft corresponding to the present section:— 

23. “ We propose to lay it down that a person with whom a contract 

has been entered into in the character of agent, is not entitled to require 
the performance of it if he was in reality acting not as agent but on his 
own account.” 

Section 236.— With reference to s. 236 the case must, often “ turn 
upon whether or not the plaintiffs are able to establish whether they had 
an undisclosed principal behind them.” 5 

1 StnrUy v. Bank oj England [m3], Co., Ltd (1915), 19 Cal. W. N., 023. 

A. C., 114, 110 ; Firbanks Executors v. 3 Though the contract may bo enforced 
Humphreys (1886), 18 Q. B. D., 54, 00. against him hy the other party : Carr 

2 But the contract may, by custom, be v. Jackson (1852), 7 Ex., 382. 

enforceable against that person : cf. 4 See pp. 3-9, above, for the full state- 
Joy Lall (k Co. v. Monmotha Nath, ment of Sir H. Maine. 

Mullkk (1916), 20 Cal. W. N., 365; 5 Ramji v. Janki (1912), 39 Cal., 

and see Patent oi Banerji v. Kankinara 802, 807. 
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Tfag rule m s. 236 is the converse of that which Las been before referred 
to, 1 and under which the third party cannot sue the agent for the perform¬ 
ance of a contract into which the agent has entered, on behalf of a 
principal: though the third party may have a right to sue for breach of 
warranty of authority. 

Where principalis indicated but not named.— The section 
applies, whether the principal is named or not named, and, when it 
applies, the agent is precluded from requiring performance of the con¬ 
tract. 2 In England it has been held that if the agent did not name a 
principal, but merely said that he was acting on behalf of a principal, 
he may enforce the contract 3 on the ground, more fully referred to 
below, that if the third party is willing to contract with any person 
whatsoever as' principal, he is not prejudiced by the agent himself 
coming forward as the real principal. 4 But the English law seems to 
be materially different from that contained in s. 236;—a contrary 
opinion expressed by Harrington, J. 5 having been over-ruled by the 
Court of appeal. 6 “ The broad rule, that a person contracting as 
agent for an unknown and unnamed principal is precluded from saying, 
M am myself the principal,’ ” which was rejected by the Court of 
Queen’s Bench in Schmaltz v. Avery,' 3 8 seems to be involved in s. 236. 

As stated emphatically by Jenkins, C. J., “It is to no purpose ” 
“ where s. 236 applies with precision to a state of facts,” ‘ to consider 
what the line of cases is which that section seeks to embody, or whether 
it is in accord with the English rule of law. Enough to say that the 
section, as it stands, is the final exposition of law in India, and in my 
opinion, Kritiram [the alleged undisclosed principal] disappearing, s. 236 
governs the case. The. plaintiffs, therefore, are the persons with whom a 
contract has been entered into in the character of agents, and so they 
are not entitled to require the performance of it inasmuch as in reality 
they were acting not as agents, but on their own account. 

Scope of s. 236.—It is submitted that in Sewdutt v. Nahapiet, 9 
Harrington, J., proceeded od a strange misapprehension : s. 236 deals 


J See s. 235, and the footnote to the 
word * 4 compensation ” therein, which 
contains the remark of Campbell, Cl J., 
in Collcn v. Wright (1857), 7 E. & B., 301, 
312. 

2 Ramji v. Janki (1912), 39 Cal., 
802; Sewdutt Roy v. Nahapiet (1907), 
34 Cal, 028. 

* Schmaltz v. Avery (1851), 16 Q. B., 

T, tca 


. 655. 

4 See 16_Q. B. ? at p. 663. 

5 34 CaL, 628, 634. 

® Ramji v. Janki (1913), «>9 Cal,. 
802, 809. 

7 (1851), 16 Q. B., 655, 662. 

a Ramji v. Janki (1912), 39 Cal., 802,. 
809 

8 (1907), 34 Cal., 62S. 

43 
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with a case where a soi-disanl ageht sues the other contracting party,— 
where, e.j., A has purported to contract with Q, alleging that he (A) is 
the agent of P ; and then A sues Q oi* the basis that A had contracted 
not as agent of P, but for himself* Harrington, J., confuses this 
state of facts with a suit between A and ( P, and a claim on A’s part 
to sue his own principal (hot Q). The facts before Harrington, J., did 
not fall under s. 236 at all, but under s. 215, above. 

t Similarly, in such a case as Raymrv . Grote 1 ' the rule that would be 
applicable would not be that laid down in s. 236, For -in Rqyner’s case 
the defendants (the other contracting parties), with full knowledge that 
the plaintiff was not the agent, but the real principal, partly performed 
the contract: so that after coming to know facts on which (under the law 
contained in s. 236) the defendants could have repudiated the contract 
they elected not to repudiate, but to affirm it, and “ all parties then 
treated the contract as one made with the plaintiff as principal in the 
transaction.” 

In connection with the aspect of s. 236 which misled Harrington, J., 
(referred to in an earlier paragraph of this comment), the following 
remark may be cited, with the warning that the Indian Legislature 
has refused to adopt the distinction made by the Court of Queen’s 
.Bench. Dealing with a case where the agents 2 (the plaintiffs) had 
contracted calling themselves “ agents of the freighter,” 64 on behalf 
of another party,” it was remarked: “It may be that the plaintiff 2 
entered into the charter party for some other party, who had not 
absolutely authorized him to do so, and afterwards declined taking 
it; or it may be that he intended originally to be the principal: in 
either case the charter paity would be strictly speaking contradicted : 
yet the defendant does not appear to be prejudiced ; for as he was 
regardless who the real freighter was, it should seem that he trusted 
for his freight to his lien on the cargo. But there is no contradiction 
of the charter party if the plaintiff can be considered as idling two 
characters, namely, those of agent and principal. A man cannot in 
strict propriety of speech be said to be agent to himself. Yet in a con¬ 
tract of this description we see no absurdity in saying that be might fill 
both characters ; that he might contract as agent for the freighter whoever 
( t-bat freighter might turn out to be, and might still adopt that character 
of freighter himself if he chose.” The Indian Legislature however does 
not permit this to be done. 

1 (1846), 15 “M. % W., 359. ing parties aa agents. 

2 G. Schmaltz & Co; wore tne- contract* 
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s. 237.] 

To understand the principle on which s. 236 is grounded it must be 
borne in mind that the Legislature had to choose between two conflicting 
considerations 1 either 1 to allow the third party to repudiate a contract 
though he is not “ prejudiced ” (see the last paragraph) by the fact that 
the person with whom he contracted was not agent but principal; or 
(2) to permit a person to put himself forward as agent though hois 
principal. 

The evils of the first course (which is that followed in s. 236) are pointed 
out in the judgment in Schmaltz v. Avery , part of which has been cited 
above. But the considerations in favour of the view adopted in s. 236 
appear from a recent decision 2 in which however the ultimate decision 
was opposed to that which would be arrived at under $, 236, 


ndu£ 


237. When 3 an agent has, without 4 
authority, 5 done acts or incurred obligations 


prinou 

belief that agent’s 

wero aAxtkorized. a0 to third persons on behalf of bis principal, 6 


1 (1851), 16 Q. B., 655. 

2 Harjter & Co. v. Vyres Brothers 
T1009], 2 K. B., 549, see in particular 
pp. 558, 559, 563 : Beckerton v. Burrdl 
(1816), 5 M, & S.„ 383 also points to the 
inconvenience of disregarding the rule 
in s. 236 ;?W> also Sharmm v. Brandi 
(1870), L. R., 6 Q. B., 720; Humble v. 
Hunter (1848), 12 Q. B., '310. 

3 The distinction between actually 
authorising, and inducing the belief that 
there is authority, is very clearly pointed 
out by Parke, B., in Mitcheson v. Oliver 
(1855), 5 Ell. & BL, 419, 442 (ary.); 
The Great Eastern (1868), 2 Adm. & Ece., 
88, 93; see also Farquharson v. King 
[1.902], A. 0., 325 (headnote) Walker 
v. Ilmch (1884), 27 Ch. I)., 460, 467, 468, 
(noted in the comment to s. 2, above) 
shows the distinction between the effect 
of a contract between the contracting 
parties and third persons. Sec also 
Smith v. Watson (1824), 2 B. & Cl, 401; 
Syers v. Syers (1876), 1 App. Cos., 174. 

4 Acts done beyond or in excess of 
authority are, in respect of the excess, 
in the same category as acts without 
authority : Ram Pertab v. G. Marshall 


(1898), 26 Cal, 701 (P. o.). 

5 His motive is irrelevant : cf. footnote 
to the word ‘ misconduct ’ in s. 220, above; 
nor will constructive notice of limitation 
on authority have any effect: Manchester 
Trust v. Furness [1895], 2 Q. B., 539; 
cf. note to the word “ notice ” on s. 229, 
above. 

6 E.g., the members of a managing 
committee of a club may hold out 
that the secretary has authority to bind 
the club: Steele v. Gourley (1886), 3 T. 
L. R., 118; Hardier v. Granvill Smith 
(1891), 7 T. L. R., 284; Stansfield v. 
RidouU (1887), 5 T. L. R., 656; or 
stewards of a fete may similarly become 
liable for contracts by the managers 
Pilot v. Craze (1888), 4 T L. R., 453. 
But they are not deemed, as such, to 
have been held out by the members 
to have authority to pledge the credit 
of the members; Tod v. Emly (1841), 
7 M. Sc W., 427, 435 (per Alderson, B., 
citing Flemyng v. Hector (1836), 2 M. & 
W., 172). In Cockerell v. Ancompte 
(1857), 2 C. B. (N. s.), 440 authority 
was proved. 




676 THE INDIAN CONTRACT ACT. [Ch. X. 

the principal is bound by such acts or obligations if be has 
by his words or conduct * 1 induced 2 such third persons to 
believe that such acts and obligations were within the scope 
of the agent’s authority. 3 

Illustrations . 

(a) A consigns goods to B for sale , 4 and gives him instructions not to sell 
under a fixed price . 5 6 C, being ignorant of B’s instructions, enters into a 
contract with B to buy the goods at a price lower than the reserved price. A 
is bound by the contract. 

(b) A* entrusts B with negotiable instruments 7 endorsed in blank. B 
sells them to C in violation of private orders from A. The sale is good. 


1 His words and conduct may consist 
of employing an agent for a particular 
business, who by trade ’ usage has 
authority in regard to certain matters , 
sco s. 188, above, and footnote to the 
word ’“done*’ therein, and to the word 
“ authority ’* in the present section; 
or his conduct nmv consist in carelessly 
signing accounts as correct: Ram Pertab v. 
Marshall (1898), 20 Cal., 701, 707 (p. c.). 

2 The inducement may be by the 
course of business : cl s. 188, above ,* or 
by allowing the agent to be in possesion 
of goods under circumstances attracting 
the operation of s. 108, exception I.; or 
of s. 178, above. Soe also Morrison v. 
Verschoyle (1901), 6 Cal. W. K, 429, 
453 stp Tho case is different when no 
sx:CH BELIEF is induced; caj., where 
an officer of an unincorporated club 
contracts as agent for the club, as 
though the club were a legal entity, and 
the other contracting party Is aware of 
the constitution of the club, but thinks 
that the club is bound, as if it were a 
legal entity: Jones v. Hope (1880), 3 
T. L. B., 247 n ; Overton v. Hewetl (1886), 
3 T. L. 240, Nor will constructive 
notice of a restriction of authority 
avail in commercial transactions: 
Manchester Trust v. Furness [1895J, 2 
Q. B., 539 ; unless there is a neglect of 
ordinary business precautions; e.g a 
failure to road the power of attorney 
which is sent, or “failure to use the 
ordinary diligence which their calling 
requires Jacobs v. Morris [1992], 1 Ch., 


816, 833, 831 ; Marsh v. Keating (1834)* 

1 Bing. (A. C.), 198, 220; 2 Cl. & Fin- 
250, 289, 290 : »Forman v. The Ship 
“ Liddesdcth ” [1900], A. C. ? 190, 

200 (p. C.) ; Russo-Chinese Bank v. 
Li Yan Sam [1910], A. C., 174, 184, 
186 (in the last two cases the third 
party had notice that there were some 
limitation on the authority, and did not 
trouble to enquire what the exact 
authority was). See also Jacobs V. 
Morris [1902], 1 Ch., 816, 829 et seq. 

a Morris v. Beihell (1869), L, K.„ 
5 C. P., 47 see note to the word u ratify ** 
in s. 196, above ; Russo-Chimse Bank v. 
Li Yan Sam [1910], A. C., 174, 184. 

4 Similarly In Rainlmv v. Hawkins 

[1904], 2 K. B., 322 goods were delivered 
to an auctioneer for sale (with an un¬ 
known reserved price). 

6 Or, if he writes saying he has 
authorized a particular person to settle 
amicably a certain claim (having instruct¬ 
ed the agent not to settle under £100) 
he is bound by a settlement,, for £50: 
Wickett v. Tomlinson (1863), 13 C. B. 
(n. s.), 603; or, if he suffers his broker 
upon some occasions to draw bills (and 
receive payment) in his own name 
without mention of the principal he is 
afterwards bound by payment in good 
faith to the broker, though this course 
may be contrary to usual practice t 
Townsend v. Inglis (1816), Holt, 278. 

8 Of. Story, on Agency, 228. 

7 Cf. s, 108, exception I. ; and s. 178, 
above. 
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COMMENT. 

Effect of s. 237 as interpreted in the authorities cited in the 
footnotes thereto may be stated as follows:— 

4 ‘ Where an agent has without for beyond, his] authority done 
acts or incurred obligations to third persons on behalf of principal, the 
principal is bound by such acts or obligations if he has by his words or 
conduct [(interpreted in the light of the circumstances, including trade 
usages) either by the course of business followed, e.g., by delivery of posses¬ 
sion of goods, or by his neglect of ordinary business precautions, or by 
keeping the limitations upon the authority of the agent secret and 
ostensibly giving him plenary authority] induced such third persons to 
believe that such acts and obligations were within the scope of the 
agent’s authority [but if no such belief has been induced, the principal 
is not bound by acts or obligations]. 

Effect, on agree- 238. Misrepresentations 1 made, or 
sentation of?rCi frauds 2 committed , 3 by agents 4 acting in tbe 
by agent. course of their business 5 * * for their principals , 8 


1 Fitter bed v. 'Mather (1785), 1 T. R., 
12 (Mansfield, C. J.); Gladstone v. Kin, 
(1813), 1 M. & 8., 35 ( per Ellenborough, 
0. J,); Proudjoot v. Montefiore (1867), 
L. It., 2 Q. B., 51J,see comment to s, 229, 
above. 

2 Cf. s. 17 above: and. Masters v. 
Ibberson (1849), 8 C. B., 190, the argu¬ 
ments in which deserve attention. 

3 And of. Baker v. Snell [1908], 2 
K. B., 825 for the application of a 
similar principle to torts committed by 
an. agent, Willes, J., said u no sensible 
distinction can be drawn between the 
case of fraud and any other wrong ” : 
Banoick v. English Joint Stock Bank 
(1867), L. It., 2 Ex., 259, on which case see 
Lloyd v, Grace Smith [1912], A. 0. ,716. 

4 Cf. s. 250, below, as to partners. 

5 " The expressions ' acting within his 
authority,’ ‘acting in the course of his 
employment/ and the expression 4 acting 

within the scope of his agency’ (which 
Story uses), as applied to an agent, 

speaking broadly, mean one and the 

same thing ”: Lloyd v. Grace Smith 
£1912], A. C. 716, 736 {per Lord 
Maonaghfcen); cf. Story on Agency, 


§ 452, 456, cited, ib., 737. See also 
Burnes v. Pennell (1849), 2 H. L. P., 
497: British Mutual Banking Co. 

v. Chornwood Forest Co . (1887), 18 

Q. B. D., 714 ; Barnett v. South London 
Tramway Co., ib., 815, on the point that 
unauthorized frauds do not bind the 
principal. 

6 Or, as stated by Willes, J. , in Barwick 
v. English, dec., Bank (1867), L. R., 2 Ex., 
259, 265 : “ the principal is answerable 
for the act of his agent in the course of his 
business,” citing Hern v. Nichols (17OS), 
1 Salk., 289. See comment “Although 
the particular act may not be authorized, 
still if the acts done in the course of 
employment which is authorized then 
the master is liable for the act of his 
servant: ” Citizens Life Assurance Co. 
v. Brown [1904], A. C., 423, 428. Note 
that it is not necessary that the fraud 
or misrepresentation should be committed 
for the benefit of the principal, nor that 
he should have profited by it: Lloyd v. 
Grace Smith & Co. [1912], A, 0., 716, 
736; see comment.' Mormon v. Ker - 
schoglc (1901), 6 Cal. W. N., 429, 442— 
444 seems therefore to bo inaccurate. 
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liave the same effect 1 on agreements made by such agents 
as if such misrepresentations 2 or frauds had been made 
or committed by the principals, 3 but misrepresentations 
made, or frauds committed, by agents, in matters which 
do not fall within their authority do not affect their 
principals. 4 * 

Illustrations. 

(а) A being B’s agent for the sale of goods, induces C to buy them by a 
misrepresentation, which he was not authorized by B to make. The contract 
is voidable, as between B and C, at the option of C.° 

(б) A, the captain of B’s ship, signs bills of lading without having received 
on board the goods mentioned therein. The bills of lading are void as between 
B and the pretended consignor. 6 

COMMENT. 

Sir Henry S. Maine 7 in enumerating the points on which the Indian 
Contract Act differs from the English law, quoted the following remarks 
of the Commissioners which seem to have reference to the original 
draft corresponding to the present section :— 

24. ct In defining the responsibility of a master for the misconduct 
of bis servant, we have stopped a little short of the limits assigned to it 


1 For the effect of fraud, see s. 19, City of Glasgow (1880), 5 App. Cas., 317* 

above, and comment. The agent’s fraud 319, arg. t 339 (per Lord Shand, cited 

may, consequently, be described in the by Lord Blackburn). 

pleadings as the fraud or misrepre- 4 Story, on Agency, § 456; e.g. t where 
sontation of the principal: Barwick v. he is acting on own account, beyond the 

English Joint Stock Bank (1867), L. R., scope of his authority, tho principal is not 

2 Ex., 259, 266; Mackay v. Commercial affected; McGowan v. Byre (1873), L 

Bank (1867), L. R., 5 P. Gl, 394. R., 8 Q. B.,'141, 145: nor of course, 

2 Whether tho misrepresentation iB where the secretary of a company purports 

fraudulent or not—so that the decision to act beyond the powers of the company 

in Corn foot v. Fowke (1848), 4 M, & W., itself : British Mutual Co. v. Charmvood 

358, would not apply under s. 238: even <fcc. Co. (1887), 18 Q. B. D., 714. See 

as regards English law Wilies, J., in arg. t also Ruben v. Great Fingall Consolidated 

Barwich v. English Joint Stock Co . [1906], A. 0., 439 (case of forgery by 

(1867), L. R., 2 Ex., 259, 262, said that Secretary of a company). An interesting 

Corufoot's case was decided on a point of application of the section is furnished by 

pleading. See also Ludgate v. Love Sanha Krishna Murlhi v. Bank of 

(1881), 44 L. T, 694, arg. See com- Burma (1911), 35 Mad., 692, 701. 

meat. 6 But see comment. 

3 The principal may be a joint stock 6 Of. Grant v. Noruay (1811), 10 C. 

Company : Mackay v. Commercial Bank B., 687 ; but see comment. 

(1874), L. R%, G P # C., 394; and the 7 See pp. 3—9, above, for the full state- 

authorities collected in Houldsworlh v. meat of Sir H. Maine. 
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by the English law. We think that the responsibility ought to cease 
as soon as the misconduct assumes the character of intentional wrong 
doing.” 

Principal’s liability coincides with scope of agent’s autho¬ 
rity. —It has been recently held by the Calcutta High Court, 1 in 
accordance with the English decisions, and s. 238,— 

(a) that the principal is liable to third persons in a civil suit 

for the frauds, deceits, concealments, misrepresentations, 
torts, negligence and other malfeasances or misfeasances 
and omissions of duty of his agent in the course of his 
employment, although,— 

(i) the principal did not authorise or justify or participate in, 
or, indeed, know of such misconduct, or, 

(ii) even if he forbade the acts or disapproved of them: 

(b) that the principal is not liable for the torts or negligences of his 

agent in any matter beyond the scope of the agency unless, 

(i) he lias expressly authorised them to be done, or,— 

(ii) he has subsequently adopted them for his own use and benefit: 

(c) that acts of fraud by the agent, committed in the course and scope 

of his employment, form no exception to the rule whereby 
the principal is held liable for the torts of his agent even 
though he did not in fact authorise the commission of the 
fraudulent act. 

This rule of liability is explained (following the recent decision of 
the House of Lords) 2 as being based upon grounds of public policy; 
viz. y that it seems more reasonable, that, where one of the two innocent 
persons must suffer from the wrongful act of a third person, the principal, 
who has employed and retained a dishonest agent and has placed him 
in a position of trust and confidence, should suffer for his misdeed 
rather than a stranger. 3 


1 Slierjan Khan v. Alimuddi (1915), 
43 Cal, 511. 

2 Lloyd v. Grace Smith As Co.*[1912], 
A. C., 716, 736. Banviclc. v. English Joint 
Stock Bank , (1867), L. R., 2 'Ex., 259; 
Bee also Burma Trading Corporation v. 
Mirzct Mahomed Ally (1877), 4 Cal., 118. 

3 A very numerous array of decisions 
is considered by Mooklierji, J. (who 
delivered the judgment), including the 


following cases : McGowan v. Dyer (1873) 
8 Q. B. D., 141 ; Hern v. Nichols [1708] 
1 Salkeld, 289 ; National Exchange Com¬ 
pany v. Drew (1855), 2 Macq, H. L., 103 ; 
Brocldesby v. Temperance P - B. Society 
[1895], A. C„ 173; Pearson v. Dublin 
Corporation [1907], A. C., 851 ; Citizens' 
Life Assurance Company v. Brawn 
[1904], A. C., 423; Glasgow Corporation 
v. Lorimer [1911], A. C., 209; Bowles 
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Criminal acta. —The present section deals with fraud and mis¬ 
representation. The effect of criminal, illegal or unenforceable acts 
has been considered above. 1 

The principle of s. 238 is thus referred to in the leading case 2 3 on 
the subject; It is true he has not authorized the particular act, but he 
has put the agent in his place to do that class of acts, and he must be 
answerable for the manner in which the agent has conducted himself 
in doing the business which it was the act of his master, to place 
him in . 5,3 

Lord Bramwell (then Bramwell, L. J.) preferred to put the principle 
on the ground that every person who authorizes another to act for him 
in the making of any contract, undertakes for the absence of fraud in 
that person in the execution of the authority given as much as he under¬ 
takes for its absence in himself when he makes the contract. 4 5 

Hence, it is not enough for the principal to show that the agent had 
no authority to make the particular representation. If it is at all within 
the agent's authority to make any representations with the view of 
inducing others to enter into a contract, and if in the exercise of that 


satisfactory ; Weir v. Bell (1878), L. R., 

3 Ex. IX, 244—245. See also Lloyd v. 
Grace Smith <k Co. [I 12], A. G, 716, 
more fully reference to in the comment 
below. 

3 Barwkk v. English Joint Stock Co. 
(1867), L. R., 2 Ex., 259, iw, cited 
Mackay v. Commercial Bank (1874), L. R. 

5 P. G, 349, 410, and Lloyd v. Grace 
Smith d: Co. [1912], A. C., 710, 733, 730, 
as the best explanation of the “extent 
to which this liability has been earned.” 
In Story, § 127, it is stated, “ good faith 
requires that the principal, should bo 
held bound by the acts of the agent 
within the scope of hi* general authority ; 
for he has held him out to the public 
as competent to do the acts and to 
bind him thereby.” 

* Weir v. Bell (1878), L\ R.,.3 Ex. 
IX, 238, 245. This judgment v also 
contains the often* quoted “I do not 
understand legal fraud. To my mind it 
has no more meaning than legal heat or 
legal cold, legal light or legal shade.” 


v, Stewart (1803), 1 Sch. <fc Lef.„ 209; 
Fitz-Simons v. Duncan [1908], 2 I. R., 
483 ; Subjan Bibi v. Sariatulla , 3 B. L. R., 
413 ; Morrison v. Verchoyle [1901], G 
C. W. N., 429; Israr Chunder v. Satish 
Chunder (1903), 30 Cal., 207; Oopal 
Chandra v. Secretary of State ( 1909), 
36 Cal., G47 ; Motiial • v. Qovindram 
(1900), 30 Bom., 83 British Mutual Bank 
v. CMrnwood Forest By. Co. (1887), 18 
Q. B. D., 714 ; Mackay v. Commerciae 
Bank (1874), L. R., 5 cC P., 394; Swirl 
v. Francis * (1877), 3 App. Cas., 106; 
Houldsworth v. City of Glasgow Bank 
(1880), 5 App, Cas., 317; Bubens v. 
Great Fihgall [1900], A. G, 439. 

1 Cf. footnote to the word “ act ” 
in s. 182, above, and the paragraph 
numbered I. in the comment to s. 196, 
above. 

2 Barwick v. English Joint Stock Bank 
(1867), L. R., 2 Ex., 259 is referred to 
as the leading case by Lord Lindley in 
Citizens Life Assurance Co. v. Brown 
[1904], A. G, 423, 428: though Lord 
Bramwell said that its reasoning is not 
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authority he makes a false representation, his principal will have to 
make it good . 1 

Thus any representation which the agent makes with the object of 
obtaining, and resulting in, a bargain, is one which the principal must 
make good, in the sense that he cannot retain any benefit which the 
agent may have procured for him by means of that representation, if it 
turns out to have been untrue . 3 

Lord Bramwell’s statement cited above, may be illustrated by the 
following examination of facts by Lord Macnagbten : 2 “I must say it 
would be absolutely shocking to my mind if Mr. Smith were not held liable 
for the fraud of bis agent in the present case. When Mrs. Llojd put 
herself in the bands of the firm, bow was she to know what the exact 
position of Sandies was ? Mr. Smith carries on business under a style 
or firm which implies that unnamed persons are, or may be, included 
in its members. Sandies speaks and acts as if he were one of the firm. 
He points to the deed boxes in the room, and tells her that her deeds are 
quite safe in ‘ our ’ hands. Naturally enough, she signs the documents 
he puts before her, without trying to understand what they were.^ Who 
is to suffer for this man’s fraud ? The person who relied on Mrs. Smith’s 
accredited representative, or Mr. Smith, who put this rogue in Ins own 
place and clothed him with his own authority . 3 If Sandies had been 
a partner in fact, Mr. Smith would have been liable for the fraud of Sandies 
as his agent. It is a hardship to be liable for the fraud of your partner. 
But that is the law under the Partnership Act. It is less a hardship 
for a principal to be held liable for the fraud of his agent or confidents 
servant. You can hardly ask your partner for a guarantee of bis honesty; 
but there are such things as fidelity policies. You can insure the honesty 
of the person you employ in a confidential ^situation or you can make your 
oonfidiential agent obtain a fidelity policy.’ 4 

In Willcs, J.’s famous judgment in Barwick’s case 5 the statement 
occurs “ the general rule is that the master is answerable for every such 

wrong of the servant or agent as is committed in the course of Ins service 

and for the master’s benefit, though no express command or privity o t e 


1 KettleweU v. Etfuge Assurance Co. 
[1907], 2 K. B., 242; affirmed [1009], 
A. 243 ; cf Mackay v. Commercial 

Bank of New Brunswick (1874), 5 P. C\, 

394* 

a Lloyd v. Grace Smith A Co. [11)12], 

A. C, 716, 738. 


3 The italics aro mine. 

4 Morrison v. Verschoyle (1901), 6 

Cat. W. N., 429, 442—444, seems therefore 
to bo inaccurate. 

5 Harwich v. English Joint Stock Co. 
(1867), L. R., 2 Ex., 259. 
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master be proved.” The words “ and for the master’s benefit ” do not 
occur in s. 236'; and it is settled in England now that there also the 
law is to the same effect, viz., it is not necessary that the act should 
be committed for the benefit of the master, or that he should have 
profited by it. 

On the other hand , of course, taking the benefit of the act, may 
amount to adoption or ratification 1 of the act : and " he cannot appro¬ 
bate and reprobate ” ; 2 and in such a case the principal may be bound, 
though the act may not have been done in fche course of the business. 

Effect of agent’e fraud or misrepresentation. —The section 
states that the agent’s fraud or misrepresentation will have the same 
effect, as if it were the principal’s. What that effect is must he discovered 
by turning to s. 19, above. 

One special aspect of fraud or misrepresentation, where an agent 
may be concerned, is that the knowledge or state of mind of the principal 
and agent may not be the same : hence the question may arise whether 
there is fraud, where the agent acts honestly, and the principal has a 
fraudulent intention, and vice versa. 

If, for instance, the principal, knowing that there is a brothel near 
his house employs a house-agent to let his house, and innocently does 
not inform the agent of that fact, the agent may, without any fraud, 
inform would-be tenant that there is no brothel near the house. In 
such a case,— 

(1) the agent would not be guilty of fraud as be did not know of 

the brothel; nor 

(2) would the principal in asmuch as, — 

(a) he did not authorize the agent to say that there was no 

brothel, 

(b) he did not himself deny it; and ,— 

(c) he did not knowingly employ an agent for the purpose of being 

able to deceive the tenant without himself stating what 
was not true. 3 

Where, of course, the principal is guilty in regard to the last point 
mentioned above and marked (c), he is guilty of fraud and there is no 
doubt that the agreement is vitiated thereby. 


1 Of. footnote to the word “ ratify ” A. C., 716, 738. 

in s, 196, above. 3 See Cornfoot v. Foicke (1840), 6 M. 

2 Lloyd v. Grace Smith & Co. [1912], & W., 368, 371, per Alderson, R. 
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Where however there is an innocent misrepresentation, such as is 
mentioned in the last paragraph, tire questions may arise whether or 
not the misrepresentation is made by the agent in the course of the 
business; 1 and secondly whether the misrepresentation was of such a. 
nature as to entitle the other contracting party to avoid the contract ; 
or merely to claim damages. 

The following observations 2 seem to settle the point : Lord Lorebum 
L. C., said : “ The principal and the agent are one and it does not signify 
which of them made the incriminated statement or which possessed the 
guilty knowledge,” and Lord Halsbnry : “If it (Oornfoot v. Fowke) 3 
was supposed to decide that the principal and agent could be so divided 
in responsibility that—like the schoolboy’s game of ‘ I did not take it, I 
have not got it ’—the united principal and agent might commit fraud 

with impunity, it would be quite new to our jurisprudence . 

It matters not in respect of principal and agent (who represent but one 
person) which of them possesses the guilty knowledge, or which of them 
makes the incriminating statement,. If between them the representation 
is made so as to induce the wrong, and thereby damages are caused, 
it matters not which is the person who makes the representation, or 
which is the person who has the guilty knowledge.” 4 

The Illustrations. — In regard to illustration (a) it must be noted 
that C was induced to buy, by reason of the misrepresentation. 0 


1 See Oornfoot v. Fowke (1840), 6 M. 
& W., 358, 370, per Rolfe, B. : “ Tho 
facts are consistent with the hypotheses 
that he [the landlord] innocently gave 
no directions whatever on tho subject, 
supposing that the intended tenant 
would make tho necessary injuries for 
himselL” 

2 Pearson v. Dublin Corporation [1907], 
A. C., 351, 353, 354, 357, 359. There 
was much difference of judicial opinion : 
the elaborate judgments of Palles, 
C. B, and of tho members of the Irish 
Court of King's Bench and Court of 
Appeal are reported in [1907], 2 Ir. 
Rep., 27—103, q.v. 

3 See footnote 3 on p. 882 

4 This seems to be the view of 
Abinger, C. J., who dissented in Corn- 
foot's case and whoso judgment was 
adopted by the Q. B. in Fuller v. Wilson 


(1842), 3 Q. B., 58. 

5 Seo also Bowstead on Agency, art. 
106, whore that learned author docs not 
seem to agree with the statement (see 
Pollock and Mulla’s Indian Contract 
Act) that Willes J.’s opinion that Cam- 
foot's case turned only upon a point of 
pleading, is universally followed. In 
Pearson v. Dublin Corporation [1907], 
A. C., 351, 357, 358, Lord Halsbury refers 
to the point without deciding it. Com- 
fool's case was referred to in Mir Azini- 
uddin Khan v. Zia-ul-nma (1882), 0 
Bom., 309, 316,as not being a very strong 
authority, with a reference to Story on 
Agency, §139, noto : several English and 
American cases are referred to in detail. 
Com foot's case was much canvassed also 
in the National Exchange v. Peter Drew 
(1855), 2 Macq. H. L. C., 103 : see argu¬ 
ments, and pp. 144—146. 
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Illubration (b) refers to the rights of the principal as against third 
parties, 1 * namely to a case where the agent having colluded with a third 
party practises a fraud 25 against his principal. This illustration is not 
appropriate to the first clause of s. 238, which provides that, in the 
cases mentioned, it will be deemed that the fraud was committed by 
the principal (though it was actually committed by the agent). Nor 
does it illustrate the second clause of s. 238, which lays down that in 
certain cases the fraud will not affect- the principals. In the illustration 
the fraud does effect the principal: it gives him a right to repudiate the 
act of his agent. 

The following words of Jervis, C. J., in delivering the judgment of the 
Court, show the principle of the decision from which illustration ( b ) has 
evidently been taken : 3 * * * * * * * “ The general usage gives notice to all people 
that the authority of the captain to give bills of lading is limited to such 
goods as have been put on board, and a party taking a bill of lading, 
either originally or by indorsement, for goods which have never been 
put on board, is bound to show some particular authority given to the 
master to sign it.” 

The illustration as it *stands does not apply to s. 238; if the last 
three words were to give place to the words u the consignee, ” it would 
really be a recognition of the fact that “ a master does not act in the 
■course of his business for his principal ” when he signs bills of lading 
without receiving goods. 

Collusion between agent and other contracting party.— 

Taking the illustration as it stands, it touches the right of the principal 
to avoid a contract which has been brought about by the misconduct oi 
his agent, where the other contracting party has contributed to such 
misconduct, or been instrumental in bringing it about, e.g where the 
agent has been bribed to make a contract-. 

“ I take it to be clear law,” said Collins, L. J., (C that a principal who 
has placed the agent of the other party to the contract in such a posi- 

1 It seems to be based on Grant v. it was. said that ho might sue the 

Norway (1851), 10 C. B., 005, with one Captain (the agent) for the fraud : ct 

immaterial distinction, which makes it p. 074, arg. 

Inapplicable to the section : in Grant's 2 “ It would bo a fraud in the captain 

case it was not the consignor who sued, to sign such n bill of lading if lie had not 

but the consignee,—-who on the faith of received the goods on board ” : Grant 

the bill of lading had advanced money v. Norway (1851), 10 CJ. B., 065, 688 

against the goods pretended to be d Grant v. Norway (1851), 10 C. B 

chipped. It was held that the consignee 665. 

bad no right against the principal, but 
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tion,” viz., who has given a veterinary surgeon a bribe to certify that 
the horses" were sound, u is debarred from relying on a certificate given 
by the agent.” 1 

And it was expressly held that it was quite .immaterial to enquire 
what effect the bribe had on the mind of the agent (viz., the surgeon). 2 
See comment to s. 217, above. 

1 Shipway v, Broad wood [1899], 1 Q. 83 L. T., 41, where Romer, L. J., defined 

B., 369, 373, 374. what is considered a bribe by Courts of 

2 Shipway v. Broadwood [1899], 1 Equity, and states the rules laid down 

Q. B., 369; Bartram v. Lloyd (1904), 90 relating to it. 

L. T. f 357 ; Hovemhn v. Millkoff (1900), 






CHAPTER XI. 


Or Partnership (ss. 239—266). 


Introductory Note. 

I.—(A) Definition. —Partnership is defined in the Act as the 
relation which subsists between persons who have agreed to combine 
their property, labour, or skill in some business and to share the profits 
thereof between them : s. 239. This must be supplemented by adding 
that in a partnership the persons so agreeing are ordinarily authorized 
to act as agents of each other in the partnership business: s. 251. 
The partners collectively are called a “ firm ” : s. 2 9. 

(B) The notion of partnership as above explained is made more 
definite by ss. 240—244, in which it is provided that having an interest 
or a share in the profits of a business does not suffice to make one a 
partner r such interest may arise— 

(1) by reason of a loan to the business : s. 240 ; or 

(2) by a retiring partner allowing his property in the business 

to be used in it, who must in the absence of a con¬ 
tract to the contrary, be considered to be a lender : 
s. 241; or 

(3) it may be created for the purpose of remunerating a servant 

cr agent: s. 242 ; or 

(4) it may provide for the payment of an annuity'— 

. (a) to a widow or child of a deceased partner : s. 243 ; or 

(b) to the seller of the goodwill of the business: s. 244. . 

(C) The operation of the rules that follow', is restricted, so as 
not to affect extraordinary partnerships; such as partnerships 
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with limited liability, incorporated partnerships and joint stock 
companies : s. 266. 

II. —Before dealing with the legal position of a partner, two 
matters are dealt with in the Act :— 

(1) A person who holds himself forth as partner, i.e., who leads 

third persons to believe that he is a partner, either,— 

(a) by words spoken or written, or by his conduct, or 

(b) by consenting to allow himself to be represented as a 

partner,— 

is responsible to such third persons as though he were a 
partner: ss. 245, 246. 

(2) As to minors (ss. 247, 248),— 

(а) during minority, a person may be,— 

(i) admitted to the benefits of partnership, and 

(ii) his share in the property of the firm is liable fef. the 

obligations of the firm ; but ' 

(iii) a minor cannot be made personally liable for any 

obligation of the firm: s. 247 (subject to elapse (b) 
below, viz., s. 248). 

(б) on attaining majority,—he becomes liable for all obligations 

incurred by the partnership since he was admitted to 
the benefits of partnership, unless he gives notice within 
a reasonable time of liis repudiation of the partnership: 
s. 248. 

III. —Legal position of partners :— 

(A) Their rights and liabilities to third persons dealing with the 
firm:— 

(1) Every partner’s liability is extended to all debts and obliga¬ 
tions incurred while he is a partner- 
fa) in the usual course of business, or 

(b) on behalf of the partnership : s. 249; or 

(c) in respect of loss or damage to third persons, arising 

from the neglect or fraud of any partner, in the manage¬ 
ment of the business: s. 250,— but 
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(2) Ilis liabilities are restricted to those incurred while he is 

partner, and ,— 

(а) do not, by his admission as a partner, extend to liabilities 

existing at the time he was admitted a partner: 
s. 240; andy— 

(б) the estate of a partner who has died in the absence of 

an express agreement is not liable in respect of any 
obligation incurred by the firm after his death: 
g. 261; but see clauses (3), (4), (6) below, and as to 
minors, see II (2), below. 

(3) After a dissolution of partnership, the rights and obligations 
■» of the partners continue in all things necessary for 

winding up the business of the partnership: s. 263 
(see also s. 264, viz., paragraph (5) below). 

(4) If it has been agreed between the partners that any res¬ 

triction shall be placed upon the power of any one of 
them, no act done in contravention of such agreement 
shall bind the firm with respect to persons having 
notice of such agreement: s. 251, exception. 

(5) A continuing guarantee given either to a firm or to a third 

person in respect of the transactions of a firm, is, in the 
absence of an agreement to the contrary, revoked as 
to future transactions by any change in the constitution 
of the firm to which, or in respect of the transactions 
of which, such guarantee was given : s. 260. 

(6) Persons dealing with a firm will not be affected by a dis¬ 

solution of which no public notice has been given, 
unless they themselves had noice of such dissolution: 
s. 264. 

(B) 'With reference to the rights and liabilities of partners in 
relation with their co-partners they may be considered from tbe 
point of view of the partners collectively and of each individual 
partner :— 

(1) Matters affecting the partners, collectively:— 

(a) "Where partners have by contract regulated and defined 
their rights and obligations, such contract can be 
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annulled or altered only by consent of all of them,— 
which consent must either be,— 

(i) expressed, or 

(ii) implied from a uniform course of dealing: s. 252; 

as to right to retire or disability from retiring, 
see IY. below: s. 253 (7)—(9). 

(b) In the absence of a contract to the contrary, no person.' 
can introduce a new partner into a firm without the 
consent of all the partners: s. 253 ( b ). 

\c) In the absence of a contract to the contrary, no change 
in the nature of the business of the partnership can 
be made, except with the consent of all the partners: 
s. 253 (5), (and cf. III. A (4) above: s. 260; and IV. 
below). x 

(d) In the absence of a contract to the contrary, where differ¬ 
ences arise as to ordinary matters connected with 
the partnership business, the decision shall be accord¬ 
ing to the opinion of the majority of the partners, 
s. 253 (5). 

(2) The rights and obligations of individual partners personally: _ 

(а) Authority of each partner in the partnership business 

in the absence of a contract to the contrary: , 

(i) each partner who does any act (a) necessary for, or ( b ) 

usually done in carrying on the business of such a 
partnership as that of which he is a member, binds 
his co-partners to the same extent as if he were 
their agent, duly appointed for the purpose: s. 251 
(see III. A (3), above, for exception to s. 251), 

(ii) each partner has a right to take part in the manage¬ 

ment of the partnership business : s. 253 (3); and to 
vote when differences arise as to ordinary matters 
connected with the partnership business: 253 (5). 

(б) Duties of each partner: 

(i) each partner is bound to attend diligently to the*, 
business of the partnership and is not entitled to 

44 
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any remuneration for acting in such business : 
s. 253 (4). 

(ii) partners are bound,— 

(a) to carry on the business of the partnership for the 

greatest common advantage; 

(b) to be just and faithful to each other ; and 

(c) to render true accounts, and full information of all 

things affecting the partnership to any partner 
or his legal representatives: s. 257. 

(iii) a partner must account to the firm for any benefit 

derived from a transaction affecting the partner¬ 
ship : s. 258. 

(iv) if a partner without the knowledge and consent of the 

other partners carries on any business competing or 
interfering with that of the firm, he must account 
to the firm for all profits made in such business 
and must make compensation to the firm for any 
loss occasioned thereby: s. 259. 

(v) each partner must contribute equally towards the 

losses sustained by the partnership: s. 253'(2). 

(c) As regards the property and profits,— 

(i) in the absence of a contract to the contrary all 

partners are joint owners of the partnership pro¬ 
perty, viz .,—• 

(a) all property originally brought into the partnership 

stock ; or 

(b) brought with money belonging to the partner¬ 

ship, or 

(c) acquired for purposes of the partnership: each 

partner being respectively owner of his original 
contribution increased or diminished by his 
share of profit or loss : s. 253 (1); 

(ii) in the absence of a contract to the contrary, all 

partners are entitled to share equally in the profits 
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of the partnership arid must contribute equally'-, 
towards the losses sustained by the partnership: * 
s. 253 (2). V 

(iii) where there are joint debts due from the partnership 
and also separate debts due from any partner,-— 
(s. 262) 

(a) partnership property must be applied— 

(i) in the first instance in payments of the 'debts, 
of the firm, and,— < 

(it) if there is any surplus, then the share of. each 
partner must be applied in payment or*bss 
separate debts, or paid to him ; 

(b) the separate property of any partner my^be 

applied, — v 

(i) first in the payment of his separate debts, and V 
(w). the surplus (if any) in the payment of the Jdeljts 
of the firm. 

(d) As to the right or disability in regard to a partner hpn&dlf 
retiring, or expelling another partner, see dissolution' 
of partnership (the next following heading). , 

■ ■ # V 

IV.—Dissolution of partnership :— 

<A) As regards the relations between the partners, in the absen&q 
of a contract to the contrary,.— 

• % 

(1) if, from any cause whatsoever, any member of the partner¬ 

ship ceases to be so, the partnership is dissolved b'etwceh 
all the other members : s. 253 (7) ; See clause (7) below 
s.253 (10); 

(2) unless the partnership has been entered into fqr a fiiqd 

term, any partner may retire from it at any time: 

' s. 253 (8); 

(3) where a partnership has been entered into for a fixed 

term,— v • 

1 

(«) no partner can, during such term, retire except with the 
consent of all the partners ; nor 
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(b) can he be expelled by his partners for any cause whatever, 
except by order of Court: s. 253 (9); 

(4) partnerships, whether entered into for a fixed term or 
not, are dissolved by the death of any partner: 
s. 253 (10); 

(5) on war as a cause bringing about the dissolution of partner¬ 
ships, see the comment to s. 253. 

(B) The Court may dissolve the partnership (1) on the insanity, 
(2) insolvency, (3) incapacity, or (4) misconduct of a 
partner, or (5) transfer of his whole interest to a third 
party, or (6) where the business (i) can be carried on only 
at a loss, or (ii) is prohibited by law: ss. 254, 255. 

(C) Powers of the Court on dissolution : where a partner is entitled 

to claim dissolution of partnership, or where a partnership 
has terminated, the Court may, in the absence of a contract 
to the contrary,— 

(1) wind up the business of the partnership; 

(2) provide for the payment of its debts; and 

(3) distribute the surplus according to the shares of the partners 

respectively. 

The Partnership Act, 1890 (53 & 54 Viet., c. 59) has been compared 
throughout this chapter with the sections of the Act. For convenience 
the following table is given showing the correspondence between the 
sections. 


P. A. 

I. C. A. 

P. A. 

I. C. A. 

P. A. 

I. C. A. 

1 

s. 260 

16 

s’ 229 

31 

s. 253 

2 

s. 239 

17 

8. 249 

32 

a. 253 

3 

s. 240 

18 

s. 260 

33 

s. 253 

4 

s. 239 

19 

s. 253 

34 

8, 255 

5 

s. 261 

20 

s. 263 

35 

s. 25*4 

6 

b. 182 

21 

s. 263 

36 

s. 264 

7 

a. 182 

22 

8. 266 

37 

s. 263 

S 

s. 251 

23 

8. 263 

38 

s. 263 

9 

8. 261 

24 

8. 253 

39 

8* 265 

10 

8. 251 

25 

s. 253 

40 

s. 254 

11 

s. 25L 

26 

s. 253 

41 

s. 254 

12 

a. 251 

27 

s. 256 

42 

s. 241 

13 

s. 251 

28 

s. 257 

43 

s. 203 

14 

e, 245 

29 

s. 268 

44 

s. 253 

16 

a. 245 

30 

s. 259 
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Of Partnership (ss. 239—266) ^ 

239- “ Partnership ” 2 is the relation 3 which subsists 

„ between persons who have agreed 4 to 

arfcnership x m i *n 7 

defined. combine 5 their property, 6 labour or skill 



1 “ The law of partnership is laid down 

in the Contract Aot, and for any further 
-elucidation of its principles wo are justi¬ 
fied in referring.to decisions of 

the Courts in England: ” Raghunathji v. 
Bank of Bombay (1909), 34 Bora., 72, 86. 

2 Jessel, M. R.> considers in Pooley v. 
Driver (1876), 5 Ch. I)., 458 various 
definitions of Partnership which are 
•collected in Lindioy on Partnership, 
p. 11, et seq. In the Introductory Note 
to this Chapter the importance of the 
partners acting as an another’s agents 
is pointed out. See also Cox v. Hickman 
(1870), 8 H. C. C.. 304 with the remarks 
in Mollwo March & Co. v. Court of Wards 
(1872), L. R. I. A, Supp. Vol. p. 86 
L. R., 4 P. C., 419, 436—438; 10 Bong. 
L. R., 320 ;—the most important portion 
of which is cited in Pooley v. Driver 
(1876), 5 Ch. D., 458, 471 : “ the existence 
of [such] partnership implies also ” 
(i.e., beyond participation of or being 
interested in profits) “the existence of 
such a relation between those persons 
as that 4 each of them is a principal and 
each an agent for the others’ : and that 
each of them is also entitled as partner 
to an account from the others: ” Shaw 
v. GaU (1864), 16 It. Cora. L. Rep., 
357, 375. So said O’Brien, J. (with whom 
Hayes and Fitzgerald, JJ.» concurred), 
after an examination of all the authorities. 
A portion of this statement is cited by 
Bramwell, B., in Holme v. Hammond 
(1872), L. R., 7 Ex., 218, 230 as being 
an excellent statement of the effect of 
Cox v. Hickman (I860), 8 H. L. 0., 302. 
(See however per Cleftsby, B., in L. R., 7 
Ex., 232, 234, to the contrary). As 
to joint Hindu family’s firms see 
■comment; and cf. Holme v. Hammond 
(1872), L, R., 7 Ex., 218, 224, 225 (arg.) 9 
227 (paragraph 2). See also the comment 
to s. 182 above. 


8 “Partnership though often called 
a contract, is a relation resulting from a 
contract”—Lindley, Partnership, II (8th 
ed.). As to clubs see comment to s, 182, 
above, paragraph (20). As to Hindu 
joint family firms seo comment. 

4 Of course it is assumed that the 
agreement is legal, and not for an object 
or business prohibited by law: Sykes v. 
Beadon (1879), 11 Ch. D., 170 (per Jesseh 
M. R.). The agreement may be implied, 
e.g. , in the caso of members of a Hindu 
joint family : see comment as to the inci¬ 
dents of such firms. 

6 “ A partner is a joint tenant with 
his fellow partner of the property of the 
firm: ” Kend/xl v. Wood (1871), L. R.» 
6 Ex., 248, 251. Jessel, M.R. pointed 
out in Pooley v. Driver (1876), 5 Ch. D., 
458, 473 that according to English law 
there may be a dormant partner who 
puts nothing in—neither capital, nor 
skill nor anything else instancing the 
oases of widows or other relatives of 
former partners. But see on this the 
comment to a. 243 below, and the two 
observations in the footnote thereto, 

• Sometimes joint family property 
becomes partnership property and as 
such liable for the partnership 
debts (s. 262 below): cf. Sakrabhai v. 
Maganlal (1901), 26 Bom., 206. In 
Bhaggu Lai v. De Oueyther (1881), 4 All.* 
74, 80, a Government contract was 
alleged to be tho “property.” 

7 Thus in Anant Sam v. Channu Lai 
(1903), 25 All., 378, 387, it waa agreed 
that the descendants of Shoo Lai were 
to contribute Rs. 1,000 and Lalman was 
to contribute his brains (i.e., his business 
capacity) to the firm and that he waa 
to receive half the profits. Partner¬ 
ships of tins kind are well-known 
in Muhammadan law and are named 
Muzaribal or Qerctz. 
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1 Firm ” defiuod. 


in some business, 1 and to share 2 the profits 3 thereof 
between them. 

Persons who have entered into partnership 4 , with 
one another are called collectively a 
“firm.” 5 * * 

Illustrations. 

{a) A and B buy 100 bales of cotton, which they agree to soil for their* 
Joint account ; A and B are partners in respect of such cotton. 

(b) A and B buy 100 bales of cotton, agreeing to share it between them. 
A and B are not partners. 

(c) A agrees with B, a goldsmith, to buy and furnish gold to B, to be 
worked up by him and sold, and that they shall share in the resulting profit 
or loss. A and B are partners. 

(d) A and B agree to work together as carpenters, but that A shall receive 
all profits and shall pay wages to B. A and B are not partners. 

(e) A and B are joint owners of a ship. This circumstance does not make 
them partners. 8 

i COMMENT. 

The definition in s. 239 contains the following elements * 

(1) partnership is a relation between two or more persons ; > 

(2) the relation arises out of an agreement; 

(3) the agreement is that,— 

(а) they will combine their property, labour or skill,— 

(б) in some business ; and that,— 

(c) they will share the profits thereof between them. 


1 The expression 1 business 1 is consid¬ 
ered in the comment to s. 239, both in 
itself and in reference to tho collocation 
in which it is placed in s. 239. 

2 Either equally or otherwise. Com¬ 
pare the Partnership Act, 1890 (53 & 54 
Viet., c. 39) s. 1, subs. (I), which is 
set out in the comment to $. 239» 
below. 

3 Presumably, therefore, the business 
must have for its object the acquisition 
of gain : cf. Smith v. Anderson (1880), 
15 Ch. D., 247, 278. 

4 They may assume any firm name 

that they please; Order XXX., r. 10: 

cf. Cowley v. Cowley [1901], A C, 450; 

Burgess v. Burgess (1853), 896 ; Levy v. 

Walker (1879), 10 Ch. D., 436 ;—unless 


tho object of assuming tho name is to 
deceive tho public, e.g., pass off the’ 
boots and shoes manufactured as being; 
manufactured by another-: Pi net. v. 
Matson Louis Pinet Ltd:' 11898], l^VCh., 
179, see comment. 

5 This definition of a firm does not 

ncoessnrily constitute the fimr a specie's 
of legal persona, the members of which 
cannot be sued separately : ’* Luhnid'as 
v. Purshotamdas (1889),'* 6 Bom., *700, 
701, 702. *• 

6 Cfr Hyderali v, itiahee Bux (1882)/ 
8 Cal., 1011; French v. Styring (185T),* 
2 C. B. (n. s.), 557; Hdme v, Smith 
(1831), 7 Bing., 709, • See also the 
comment where partnership and, co- 
ownership are distinguished. ' 
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The importance of adding to the definition the qualification that 
each of the persons is a principal and each an agent for the others has 
been adverted to in the Introductory note to this Chapter as well as 
‘in the footnote to the word 1 partnership." 

Partners and agency.— The protest, however, of Sir George Jessel 
against the introduction of the notion of agency, indiscriminately 
into the concept of partnership, also deserves attention . 1 It must be 
observed that whereas an agent strictly so called acts on behalf of a 
person entirely distinct from himself, a partner is an agent (if he may be 
so called) of himself as well as of the other partners constituting the 
firm. Taking A and P as representing the agent and principal, or the 
active partners and the firm, as the case may be, in the former case A 
and P are entirely distinct personalities and A may have no interest in the 
transaction : in the latter A is included iu P, and the transaction is in 
ojie sense as much A’s as P’s. 

Firm.— The definition of a firm in s. 239 does not “ constitute 
the firm into a legal persona the members of which cannot be separately 
sued .” 2 See the footnote to the word “ firm ” in s. 239. 

The Indian Contract Act made an advance on English law in recognis¬ 
ing the firm as something known to the law . 3 There is however a 
definition of the expression in the English statute on Partnership (53 & 
54 Viet., c. 39 ), which will be found set out at the end of the present, 

comment. 

Sharing profits: English Partnership Act, a. 1. Ike pro. 

vision in the definition in s. 239 about sharing profits, is not present 
in the English Partnership Act, 1890 (53 & 54 Viet., c. 59), s. 1, 
sub-s. ( 1 ) of whioh enacts as follows :— 

“ Partnership is the relation which subsists between persons 
carrying on a business in common with a view of profit. 

Sub-s. (2) is set out in the comment to s. 266, below. 


1 Poole y v. Driver (1876), 5 Ch. 1)., 
458, 473. 

2 Lubnidas v. Pnrsholam (1882), 6. 
Bom., 700, 701, 702. 

3 James, L. J., said that in England 
there is no such tiling as a firm 

known to the law ex parte Corbett ; 
in re Shand (1880), 14 Ch. D., 122, 126; 
see, however, per Jess©], M* R., in Poohy 
w Driver (1876), 5 Ch. D., 458, 476 
where he said that the notion of agouey 


involved in the notion of partnership 
cannot properly be grasped, “ unless 
von grasp the notion of the existence 
of the firm as a separate, entity from the 
existence of the partners.” Under the 
Civil Procedure O-ode, Order XXX., 
partners may be served under the firm 
name and the expression ‘firm* is now 
defined in the Partnership Act, 1890 (53 Sc 
54 Viet., c. 39), s. 4, which is set out at 
the end of the comment to s. 239, 
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The mode in which the sharing is to be done is not of any 
consequence. 

The converse of the section has been thus stated by Lord 
Cairns : “ A co-partnership in profits as we all know is a co¬ 
partnership in those assets by which the profits are made and 
produced.” * 1 

Partnership implies a business : co-ownership distinguished. 

—Partnership connotes a combination for some business carried on 
on behalf of the firm. This implies 

(a) that, as-James, L. J., said, “there shall be mutual rights 
and obligations, and not merely a common interest or 
several interests in something which is to be divided 
between them ”; 2 or as Brett, L. J., said “ there shall 
be a joint relation for the common purpose of perform¬ 
ing jointly a succession of acts : ” The mere fact of 
several persons putting money into a bank to a common 
account, to be invested by trustees, without any con¬ 
tract or communication with each other is not carrying 
on business, 3 

(l) It is also implied that the persons should, directly or in¬ 
directly either by themselves, or through any agent for 
them be parties to any contract, or be liable for any 
act of misfeasance or neglect of any manager, agent, 
or servant, 

(c) the relation of partnership frequently starts with a com¬ 
bination of property, i.e., co-ownership of property or 
joint tenancy ; but the point at which the partnership 
commences is when after such a combination has been 
formed, business is transacted : 4 the owning of property 
being accessory to the transaction of the partnership 
business. 5 

As regards rights over the .property,— 

{«) a mere co-owner (not being a partner) has the right of 
disposing of his own share in the common property 


1 Syces v. Syces (1876), 1 App. Cas., 
174 , 181 . 

1 Smith v. Anderson (1880), 15 Oh. D., 

247, 275, 277. 

'Smith v. Anderson (im), 15 Ch. !>., 

247, 283 (per Cotton, L. J.). 


4 French v. Styring (1857), 2 C, B. 
(n. s.), 357, see per Willos, J. 

* Hyderail v. Elcthee Bux (1882), 8 
Cal., 1011, 1013; “some joint business! 
is carried on by them to which owning 
of ships is merely accessory.” 
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without the consent of the other co-owners ; 1 2 whereas as 
regards partners see s. 253 (6), and s. 254 (3) below , 

(b) secondly the distinction between the ownership of a trustee 
and of a mere agent is thus pointed out by James, 
L. J. : “a trustee is a man who is the owner of the 
property and deals with it as principal, as owner, and 
as master, subject only to an equitable obligation to 
account to his cestui qui trust. The office of director is 
that of a paid servant of the company. A director 
never enters into a contract for himself but lie enters 
into contracts for the principal, that is for the company 
of whom he is director and for whom he i® acting. 

A partner acts in a sense as agent, no doubt, but as agent lor 
himself as well as his other partners. 

Business— With reference to the expression “ business,” it 
would appear from Murray’s English Dictionary that commercial 
transactions are implied. 3 And this seems to be in accordance with 
•Chatterton, V. C.’s statement that “ ordinarily speaking, business is 
synonymous with trade, and means in his Lordship s opinion the 
process of buying and selling, or manufacturing or the like. 4 * But 
Willes, J., said that it was unnecessary to refer to authorities to show 
that “ business ” has a more extensive signification than trade. 6 

The expression “ carrying on business ” implies ordinarily a 
series of transactions,® though this would not necessarily affect the 
definition in s. 239 as there might be a partnership in a single 
transaction. 7 


1 French v. Styring (1857), 2 C. B. 
(it. s.), 357, see per Cockburn, C. J.» 
daring arguments and Littleton, § 221 
cited by Willes, J., p. 361, See also 
the illustrations (6), (c), ( d) and (c) to 
s. 239, in particular the last, and the cases 
rited in the footnote thereto. 

2 Smith v. Anderson (1880), 15 Ch. D.» 
247, 275, 276. 

3 The dictionary definitions are 
collected by Jessol, M. R. in Smith v. 
Anderson (1880), 15 Ch. D., 247, 258, 
259; some of his observations were, 
however, criticized in appeal, see, c.g., 
per Brett, L. J., at p. 271 (arg.). 

4 Per Chatterton, V. C., Delaney v. 

Delaney (1885), 15 L. R. (Tr.), 55, 67. 


He added the words: “ without compre¬ 
hending the capital employed or the 
stock-in-trade, whether of material or 
manufactured goods,” as he had to 
construe the effect of a business and 
its goodwill, with the premises in which 
it was carried on. Of. Crowther v. 
Thorby (1883), 48 L. T., 644, 647 (per 
Smith, L. J.). 

5 Harris v. Amery (1865), L. R., 1 C. 
P., 148, 154. 

e Shaw v. Benson (1883), 11 Q- B. 

563, 570; cf. also In re Wallis, exp . 
Sully (1885), 14 Q. B. D., 950, 955. 

7 French v. Styring (1857), 2 C. B. 
( 3 *. s.), 357. 
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Tests for determining if partnership exists.— The following 

are some of the considerations that have been adverted to by Judges 
in deciding whether the relation of partnership has been created. It 
need hardly be said that there are not to be looked at in a detached 
manner, but their effect has to be considered oonjointly . 1 

(1) As to whether there is a sharing of the profits ; 2 

( 2 ) as to whether each of those* who are alleged to be partners, is 

principal and each agent for the others ; 3 so that the 
business is the business of all the parties alleged to be 
partners , 4 

- (3) some kind of provision as regards the assets and goodwill of the 
business are generally found in partnership contracts ; 6 

(4) partnership deeds are generally sighed by all parties, not only 

by parties of the one part ; 5 

(5) provisions showing that each of the partners has some control 

over the conduct of the business; 8 such as a right to demand 
inspection of the account books, or bring about a dissolution 
of the partnership or a winding-up of the business; 7 . 

( 6 ) there must be mutual rights and liabilities between the partners, 

inter se; 8 

(7) the right to control the property, the right to receive profits 

and the liability to share in losses are, said James, L. J., the 
elements of partnership ; 9 

( 8 ) the fact that a partner, A, must account to X, Y, Z for the profits 

that he receives in respect of his share in a firm, does not 
make X, Y, Z also partners (though X, Y, Z may be th c 
sons of A, a Hindu, aud joint in estate with him ). 10 


1 BmUley v. Consolidated Bank (1888), 5 Walker v. flinch (1884), 27'Cb. IX, 

38 Ch. IX, 238, 244 (arg.), 250, 258, 259. 460, 464. 

262; Mollwo v. Court of Wards (1872), • Ibid, 466, 471; of. Amnt Raniv. 

L. R. Ind. App., Supp. Vol., p. 86, 101 Channu Lai (1903), 25 All., 278, 282 
(paragraph 2); 4 P. C., 419, 433; fix lines, 21—23. 

parte Dellas sc (1878), 7 Ch. IX, 511, 7 Annul Rem v. Channu Lai (1903), 

52r >- 25 All., 378, 382. 

2 See s. 239 itself, and comment to a Smith v. Anderson (1880), 15 Ch. 

s. 240, bolow. ix, 247. 

3 See the footnote to the first word in 9 Ex parte Delhasw. in re Megevand 

«• 239. (1878), 7 Ch. JX, 511, 526. 

4 Badelcy V. Consolidated Bank { 1888), 10 Amnt Ram y. Channu'Lai (1903), 

38 Ch. I)., 238, 247. 25 AIL, 378, 382. 
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Partnership Act: tests for determining existence of part¬ 
nership.— The following rules for determining whether a, partnership 
does or does not exist are contained in the Partnership Act 1890 (53 & 
54 Viet., c. 39), s. 2 

“ 2. In determining whether a partnership does or does not exist, 
regard shall be had to the following rules 

“(1) Joint tenancy, tenancy in common, joint property, common 
property or part ownership does not of itself create a partnership as to 
anything so held or owned, whether the tenants or owners do or do not 
share any profits made by the use thereof. 

“ (2) The sharing of gross returns does not of itself create a partnership 
whether the partner sharing such returns have or have not a joint or 
common right of interest in any property from which or from the use of 
which tho returns are derived. 

« ( 3 ) The receipt by a person of a share of the profits of a business 
is primd facie evidence that he is a partner in the business, but the receipt 
of such a share, or of a payment contingent on or varying with the profits 
of a business, does not of itself make him a partner in the business ; ami 
in particular— 

“ (a) The receipt by a person of a debt or other liquidated amount 
by instalments or otherwise out of the accruing profits of 
a business does not of itself make him a partner in the “business 
or liable as such : 

« (b) A contract for the remuneration of a servant or agent of a person 
engaged in a business by a share of the profits of the business 
does not of itself make the servant or agent a partner in the 
business or liable as such: 

“ (c) A person being the widow or child of a deceased partner, and 
receiving by way of annuity a portion of the profits made 
in the business in which the deceased person was a partner, 
i a not by reason only of such receipt a partner in the business 
or liable as snch : 

“ (d) The advance of money by the way of loan to a person cn 0 a n ed 
or about to engage in any business on a contract with that 
person that the lender shall receive a rate of interest varying 
with the profits, or shall receive a share of the profits arising 
from carrying on the business, does not of itself make the 
lender a partner with the person or persona carrying on the 
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business or liable as such: Provided that the contract is in 
writing, and signed by or on behalf of all the parties 
thereto : 

“ (e) A person receiving by way of annuity or otherwise a portion 
of the profits of a business in consideration of the sale by him 
of the goodwill of the business is not by reason only of such 
receipt a partner in the business or liable as such/' 

Trade-name. —The acquisition of an exclusive right to the user of 
a trade name or mark has been recently considered by the Bombay 
High Court. 1 

Name of firm.— With reference to the name in which a firm (or 
any individual) may carry on a business—no man has an exclusive right 
to any name. 2 “ It should never be forgotten in these oases,” said 
James, L. J., “ that the sole right to restrain anybody from using any 
name that he likes, in the course of any business, he chooses to carry on, 
is a right in the nature of a trade-mark, that is to say, a man has a right 
to say ‘ you must not use a name, whether fictitious or real—you, must 
not use a description whether true or not, which is intended to represent, 
or calculated to represent to the world that your business is my business, 
and so by a fraudulent mis-statement, deprive me of the profits of the 
business which would otherwise come to me/ That is the principle and 
the sole, principle on which this Court interferes/ 5 3 

Surnames were originally arbitrarily assumed, and may be as arbi¬ 
trarily changed. 4 The conventions as to the name by which persons 
are ordinarily known, may (subject to what is stated below) be dis¬ 
regarded. 5 

1 Madhavji Dhammsey Manufacturing 
Co. v. Central India Spinning, Weaving 
and Manufacturing Co. (191(5), 41 Bom,, 

49. 

2 There is no such thing as a monopoly 
or a property in the nature of a copy¬ 
right or in the nature of a patent in the 
use of any name: James, L. J.» in 
Singer Manufacturing Co. v. Loog (1880), 

18 Ch. Dv, 395, 412, (3 App. Cas., 

378). 

3 Levy v. Walker (1879), 10 Ch. IX, 

■436, 447, 448. 

4 Hals bury, XXI., 351 (§ 018), and 
compare the following from the foot¬ 
note thereto :—“ The practice of using 


surnames waa> it is said, first introduced 
about the time of the Norman Conquest, 
and was not commonly adopted until 
tho close of the 14th century; see 
Markland’s paper in . ‘ Archajologia * 
XVIII., 105; Lower on English Sur¬ 
names I., 37, II., 60; Lower, Pa irony- 
mica, 1860 ed., p. XIII/ 

5 Cowley v. Cowley [1901], A. C., 450 
where Lady Cowley, having divorced her 
husband (Lord Cowley), and having 
married another person, continued to 
call herself Lady Cowley (and not by 
her second husband’s namo) and was held 
entitled to do so. 
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These general propositions are subject to the following limitations. 
Inasmuch as a name identifies persons and firms, the assumption or 
change of name may have as its object a desire to deceive the public as 
to the identity of the person or firm concerned, and to this extent the law 
interferes with the free assumption or the change, of names. Whether 
the object is to deceive the public is a question of evidence, x — 

(а) if a person uses a name which is not his own, the prima facie' 

inference is that he does so for some purpose ; and that 
purpose may be to deceive the public ; if the assumed name 
resembles another name well-known in the trade, that 
inference is strengthened ; but 

(б) if a person trades in his own name, there is no such prima facie 

inference, unless, besides using his own name, he does other 
things which show that he is intending to represent, and is 
in point of fact making his goods represent, the goods of 
another person. 1 

Turner, L. J. s “ accurate and masterly summary of the law ” 2 
is as follows : “ Where a person is selling goods under a particular 

name, and another person, not having that name, is using it, it may 
be presumed that he so uses it to represent the goods sold by himself as 
the goods of the person whose name he uses ; but where the defendant 
sells goods under his own name and it happens that the plaintiff has 
the same name, it does not follow that the defendant is selling his goods 
as the goods of the plaintiff.’ 3 

Hindu joint-family firms are a peculiar species of partnership 
which have incidents of their own. It is submitted, however, that the 
Indian Contract Act is applicable to them as much as to any other partner¬ 
ships, and if in the result the legal incidents are different in their case, 

- from those of other partnerships, it must be partly because of ‘ usages or 
customs of trade ” (see s. 1, above) partly because there may be implied 
“ contracts to the contrary, ” so as to exclude the operation of such 

sections as ss. 241, 251, 253, 256, 260, 261, 265; partly because the 


1 Turton v. Turton (1889), 42 Ch. D., 

12$; see also Reddaway v. Banhani 
[1890], A. 0., 199, where camel hair was 
the correct description of the article, 

but that expression had come to acquire 
a special meaning in the trade; see, in 
particular, LordMacnaughteu’a judgment. 


pp 216—218; Fine Cotton, dsc. v. 
Harewood [1907], 2 Ch., 184. 

2 Reddaway v. Bankam [1891], A. C.» 
199,220. 

3 Burgess v. Burgess (1853), 3 De G. 
M. & G., 896, 905. 
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property contributed to the firm does not exclusively belong to indi¬ 
viduals, but to the joint family, * 1 and for other reasons. 

“ The rights and liabilities arising out of such a relation (viz., a joint 
ownership in a trading business, created through the operation of Hindu 
law between the members of an undivided Hindu family) ” it has been 
said “cannot be determined . . , . by exclusive reference to the 
Indian Contract Act, but must be considered also with regard to the 
general rules of Hindu law, which regulate the transactions of united 
families. * . . For example the death of one of the partners does not 

dissolve the partnership. Nor as a rule can one of the partners, when 
severing his connection with the business ask for an account of past 
profits and losses.” 2 

A recent judgment 3 of Chandavarkar, J., contains a comparison 
of the views relating to partnership entertained by the ancient writers on 
Hindu law, and the rules contained in the Act, which i.s not the less 
interesting and instructive, because it may possibly be open to the 
charge of being merely academical. 4 

Family firm as assets. —In the same case, Batchelor, J.’s remark 
that an ancestral joint firm is not strictly a partnership but is one of the 
assets of an undivided Hindu family, is (it is submitted) misleading, if, and 
to the extent that it is implied that being a firm is in any way inconsistent 
with being assets. The expression 4 firm * cannot have been used bv his 
Lordship in the sense in which it is defined in s. 239, but it was probably 
used in the sense of the business as a going concern. In this sense, it is 
submitted, that every partnership is part of the assets of the owners of 
the firm : the distinction being that in the case of a Hindu ancestral firm, 
the partners (being co-parceners in a joint family) are not sole owners 
of the asset. This incident affects the resultant rights and liabilities in 
several directions, but does not of necessity affect them all: and, in any 
case, the consideration of questions relating to such firms must pass 
through the following three stages: ( 1 ) the rules of law relating to 
partnerships generally have to be determined : ( 2 ) those rules have to be 
modified in view of the special circumstances surrounding ancestral 
Hindu firms ; 6 and (3) it may have to be determined also whether third 

1 See Mayne’s Hindu Law (8th edj, * Cf. Sanfca Krishna Mvrthi v. Bank 
(1914), § 300, pp. 390—393 ; Trevelyan's of Burtna v (19H), 35 Mad., 692, 695. 
Hindu Law, (1912), 263, 264. % 5 The same result is reached by Garth, 

1 Samalbhai v. Someshvar (1881), 5 0. J. , starting from the opposite direction, 

Bom., 38, ’. viz,, instead of taking the law of partner- 

z Baghunatkji v. Bank of Bombay ship and modifying it by reference to the 

■(1909), 34 Bom,, 72, 76, 77. joint-family system. Ilia lordship* takes 
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parties dealing with such firms are, in the absence of special notice, to be * 
affected by those peculiar circumstances and modifications. In regard to 
this last matter, the fact that Hindu law and usage are generally' 
prevalent in India has to be borne in mind : they may be supposed to be 
known by Hindus especially, and, to a less extent, by others, as being 
part of the law of the laud* 

Incidents of h Hindu family business. -An ancestral firm is 
descendible as a distinct asset according to Hindu law. * 1 " The ancestral 
business of an undivided family is a piece of family property just as much 
as inherted land.” 2 Such a firm “ is not strictly a partnership but is 
one of the assets of an undivided Hindu familv. On the other hand the 
analogy between such a joint firm, in its relations with the outer world 
and an ordinary partnership is in many respects extremely close. 3 4 
But see the comment, above, on this observation. 

“ No doubt,” said Subramania Ayar, and Boddam, JJ-> where 
business is carried on by the members of a joint family lor the benefit 
■of the family without a contract amongst the members constituting 
themselves actual partners, the legal relation subsisting between them 
may have some sort of resemblance to that of partners, but it is not 
identical with it.” 1 

In regard to a Hindu family business the contract of partnership ” 
may be considered to be an implied one. 5 

Suits against the partners, in the firm name may be brought 
now under the Civil Procedure Code. The definition of the expression 
firm in the English Act, s. 4 may be compared. It is set out below. 


the joint-family property law, and 
says it is materially affected by other 
cireunistanoea, viz., by the fact that the 
co-parconers were carrying on a trade : 
(but in this case the rights that had to be 
determined affected only the members 
of the family, and no questions, arose 
between the firm or one of its partners, 
and a third party). Bemola v. Mokun 
<1880), 5 Cal., 792, 802, 803. 

1 Petumdoss v. Ramdhone (1848) 
Taylor, 279 ; Ramlal v. takhmichand 
(1863), 1 Bom. H. C. R., Appx., 51. 

2 Wilson, J. , in Bemola v. Mokun 
(1880), 5 Cal., 792, 797; Sahrabai v, 
Maganlal (1901), 26 Bom., 206, 213. 

8 Batchelor, in Ragkunath v, Bank 
of Bombay (1909), 34 Bom., 72, 8*4. 

4 Sohhanadha Vannimundar v. Sokka- 


nadha Vannimundar (1904), 28 Mad., 

344, 345. 

6 Samalbhai v. Someshwar (1881), 5 
Bom., 38; In re Haroon Mahomed 
(1890), 14 Bom., 189, 194, 195. But 
in such a case the managing members 
are alono necessary parties to a suit on 
a business contract: Keshan Prasad v. 
Ear Narain Singh (1910), 33 All, 272 ; 
Lalji v. Keshowji (1912), 37 Bom., 340; 
for members of a joint family whose 
assets comprise a business are nob liable 
for the debts that may be incurred by' 
. any member of the family in any business 
arried on by him unless the business 
is in some way adopted as an asset of the 
joint family: BaUeodas v. Maneckchand 
(1901), 3 Bom. L. R-, 1*4, 145. See 
s. 249 below. 
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The Partnership Act (53 & 54 Viet., c. 39), s. 4 is as follows :— 

“ 4. (1) Persons who have entered into partnership with one another 

are for the purposes of this Act called collectively a firm, and the name 
under which their business is carried on is called the firm-name. 

“ (2) In Scotland a firm is a legal person distinct from the partners 
of whom it is composed, but an individual partner may be charged on 
a decree or diligence directed against tbe firm, and on payment of the 
debts is entitled to relief pro rata from the firm and its other members.” 

240. A loan to a person engaged or about to engage 
Lender not a in any trade or undertaking, upon a 

mg^wney for'lharo contract with such person that the lender 
of profits. shall receive interest at a rate varying 

with the profits or that he shall receive a share of the 
profits, 1 does not, of itself, 2 * 4 constitute the lender a 
partner, or render him responsible as such. 


COMMENT. 

Form of worda.— 84 There is no technicality 55 said Lord Cairns, 
44 no magic as to the mode of expression; and the question always 
is what is “ the substance of the arrangement/ 5 for the law will 
44 fasten responsibility on the parties according to their true and real 
character. 55 * 

Similarly, Lindley, L. JL, said, with reference to a document 
before him: u Now the document is not a mere contract of loan; it 
is nob a mere contract of service ; it is not a mere contract of partner¬ 
ship* 5 It has some of the elements of all those contracts.” And he 
concluded the judgment with the following words: 44 Persons who 

share profits and losses are, in my opinion, properly called partners 


1 As to the proportion of profits that 
is to be received, see comment. 

* The ease is, of course, different 
whore the lender holds himself out as a 
partner: cf. s. 245, below, and Porter 
v. .Incell (1905), 10 Cai. VV. N., 
313, 321. 

3 Syers v. Syers (1876), 1 App. Cas., 
174, 183. In Bhaygu Lai v. De Greyther 
(1881), 4 All., 74, the words ‘ partner 5 and 
‘ partnership ’ were used in a loosely 
drafted agreement, and yet it was held 


that there was no partnership. In 

ex parte Delhassc, in re Megevand (1878), 

7 Ch. D., 511, the converse was the case : 
and in spite of a term that the lender 
shall not bo a partner, he was held to 
be one. See comment to the present 
section, and to s. 2, above. 

4 Mollwo v. Court of Wards (1872), 
L. R., 4 P. C., 419; L. R., I. A., 
Suppl. Vol., 86. 

5 Walker v. Hindi (1884), 27 Ch. D., 
460, 472, 473, 474. 
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[this of course is not in accordance with the terminology of the Act]; 
“ but ” continues, the learned Lord Justice—and this is important— 
4 that is a mere question of words ; their precise rights in any particular 
case must depend upon the real nature of the agreement into which 
they have entered.” 1 

Conversely, “ If a partnership exists,” said Lord Halsbury, 2 “ a 
community of interest in the adventure being carried on in fact, no 
concealment of name, no verbal equivalent for the ordinary phrases of 
profit or loss, no indirect expedient for enforcing control over the adven¬ 
ture will prevent the substance and reality of the transaction being 
adjudged to be a partnership; and I think I should add, as applicable 
to this case, that the separation of different stipulations of one arrange¬ 
ment into different deeds will not alter the real arrangement, whatever 
in fact that arrangement is proved to be. And no 4 phrasing of it 9 by 
dexterous draftsmen, to quote one of the letters, will avail to avert the 
legal consequences of the contract.” 2 

The Partnership Act 1890 (53 & 54 Viet., c. 39), s. 2 (3) is set out 
in the comment to s. 239, above. It makes the receipt of a share of 
the profits of a business, primA facie evidence of partnership, but adds 
that such receipt does not of itself make the recipient a partner in the 
business. 3 

But, where there is a written contract, then, as Bowen, L. J., puts it: 
“ The right to take profits comes from contract, so does the partnership, 
if any. How can one clause in a written contract be primd facie evidence 
of the whole contract ? ” 4 

Cox Hickman.— The statement of the rule contained in the leading 

decision 5 * * * by the House of Lords is as follows:—* 

“ It is often said that the test, or one of the tests, whether a person 
not ostensibly a partner, is nevertheless, in contemplation of law, a partner, 
is, whether he is .entitled to participate in the profits. This, no doubt, 
is in general, a sufficiently accurate test; for, a right to participate in 
profits affords cogent, often conclusive evidence, that the trade in which 


1 Bee footnote 5 on p. 704. 

3 Adam v. Newbigyiny (1888), 13 

App. Cas., 308, 315. 

3 See the seotion set out in the 
comment to s. 239, above. 

4 Badeley v. Consolidate Bank (1888), 

38 Ch. IX, 238, 244 (arg.), 262; see also 

per Cotton, L. J., at p. 250, and per 

Lindley, L. J., at pp. 258, 259 ; Molloio 

T, TCA 


V. Court of Wards (1872), L. R , 4 P. 
C\, 419, 433 (fourth paragraph); ex jnirte 
Delhasse (1878), 7 Ch. IX, 511, 525. Seo 
also the Partnership Act, 1890 (53 & 54 
Viet., c. 39), s. 3, which is set out in the 
comment to s. 240. 

* Cox v. Hickman (I860), 8 H. L. 
C., 302. 


45 
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tie profits have been made, was carried on in part for or on behalf of the 
person setting up such a claim. 1 2 But the real ground of the liability is, 
that the trade has been carried on by persons acting on his behalf. When 
that is the case, he is liable to the trade-obligations, and entitled to its 
profits, or to a share of them. It is not strictly correct to say that his 
right to share in the profits makes him liable to the debts of the trade. 
The correct mode of stating the proposition is to say that the same thing 
which entitles him to the one makes him liable to the other, namely, 
the fact that the trade has been carried on on his behalf, i.e., that he stood 
in the relation of principal towards the persons acting ostensibly as the 
traders, by whom the liabilities have been incurred, and under whose 
management the profits have been made. ”2 It will be observed, therefore, 
that for determining the question,— 

(1) whether the defendant was responsible for the debts of the 

trade,—Lord Gran worth considered, that what he had to 
determine was,— 

(2) whether the trade was carried on on behalf of the defendant,—and 

in order to determine this second question, he took the aid 
of a known fact, viz .,— 

(3) that the defendant was entitled to a share in the trade-profits. 

Starting with this third fact he inferred that the defendant must have 
been entitled to share in the profits, because the trade was carried on 
on his behalf; and having so inferred, he held that if the trade was carried 
on on behalf of the defendant, then the defendant was responsible for the 
debts. 

Proportion of profits. —In a case falling under s. 240 there is no 
absolute rule that the division of the profits shall bo determined by the 
aliquot shares of the several partners in the business in their joint life¬ 
time or by the amount of the agreed capital which they were respectively 
to supply, or by the actual amount of the capital belonging to the sur- 
viving and the estate of the deceased partner respectively; but the prin¬ 
ciple of division may be affected by considerations of the source of profit, 
the nature of the business and other circumstances of the case. 3 


1 Of. Ex parte Tenant, in re Howard 
<1877), 6 Ch. D., 303. 

2 Cox y. Hickman (1860), 8 H. L. C., 

302,306 (per Lord Cranworfch); cf. Kilshaw 
v. Juices (1863), 3 B. & S., 847; Bullen 
v. Sharp (1865), L. R., 1 C. P., 86, 
100-—112, 125—129; Boss v. Parkyns 


(1875), 20 Eq., 331; I). Maclaren Morrison 
y. Verschoyle (1901), 6 Cal. W. N., 
429, 438, citing Davis v. Davis [1894], 
1 Ch., 393. 

3 WilleU v. Stanford (1841), 1 Ha., 
253. See also s. 253 (2), below, and note 
to the word “equally’* therein. 
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Partnership Act: Insolvency. —The rights of a lender or seller 
on terms that he will receive a share of the profits are under the 
Partnership Act, 1890 (53 A 54 Viet., c. 39), s. 3 postponed in case of 
insolvency. The section is as follows 

u 3. In the e vent of any person to whom money has been advanced 
by way of loan upon such a contract as is mentioned in the last foregoing 
section, or of any buyer of a goodwill in consideration of a 
share of the profits of the business, being adjudged a bankrupt, entering 
into an arrangement to pay his creditors less than twenty shillings in the 
pound, or dying in insolvent circumstances, the lender of the loan shall 
not be entitled to recover anything in respect of his loan, and the seller 
of the goodwill shall not be entitled to recover anything in respect of the 
share of profits contracted for, until the claims of the other creditors 
of the borrower or buyer for valuable consideration in money or money’s 
worth have been satisfied. 

Act XV op 1866 entitled “ An Act to Amend the Law of Partnership 
in India,” is repealed by the present Act (see the Schedule), but ss. 240— 
244 are, in effect, a re-enactment of the t sections of the repealed Act:— 

s. 240 of the present Act corresponds to Act XV of 1866, s. 1; 
s. 241 „ „ „ „ s* h explanation ; 

s. 242 „ „ „ » s. 2 ; ' 

s. 243 „ „ „ » s - 3 ; 

s. 244 „ „ „ » s * *• 

Section 5 of Act XV of 1866 provided that, in the construction of that 
Act, the word r person * shall include a Partnership Firm, a Joint Stock 
Company, and a Corporation. 

The Limited Partnership Act (7 Edw. 7, c. 24) may be compared 
with the provisions of s. 240; ss. 4, 5, 6 and 7 of the English Statute, 
which are most pertinent, are set out below: the marginal notes 
annexed to the statute are given below in small capitals and 
enclosed in [ ]. 

“ 4. [Definition and constitution of limited partnerships]. 
~—(l) From and after the commencement of this Act limited partnerships 
may be formed in the manner and subject to tbe conditions by this Act 
provided: 

“ (2) A limited partnership shall not consist, in the case of a partner¬ 
ship carrying on tbe business of banking, of more than ten persons, and 
in the case of any other partnership of more than twenty persons, and 
must consist of one or more persons called general partners, who shall be 
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liable for all debts and obligations of the firm, and one or more persons 
to be called 6 limited partners,’ who shall at the time of entering into 
such partnership contribute thereto a sum or sums as capital or property 
valued at a stated amount, and who shall not be liable for the debts and 
obligations of the firm beyond the amount so contributed. 

“ (3) A limited partner shall not, during the continuance of the 
partnership, either directly or indirectly, draw out or receive back any 
part of his contribution, and if he does so draw or receive back any sucb 
part, shall be liable for the debts and obligations of the firm tip to the 
amount so drawn out or received back. 

44 (4) A body corporate may be a limited partner. 

44 5. [Registration of limited partnerships required].— Every 
limited partnership must be registered as sucb in accordance with the 
provisions of this Act, or in default thereof it shall be deemed to be a 
general partnership, and every limited partner shall be deemed to be a 
general partner. 

44 6. [Modifications of general law in case of limited partner¬ 
ships].— (1) A limited partner shall not take part in the management of 
the partnership business, and shall not have power to bind the firm : 

44 Provided that a limited partner may by himself or his agent at 
any time inspect the books of the firm and examine into the state and 
prospects of the partnership business, and may advise with the partners 
thereon. 

44 If a limited partner takes part in the management of the partner¬ 
ship business, he shall be liable for all debts and obligations of the firm 
incurred while he so takes part in the management as though he were 
a general partner. 

44 (2) A limited partner shall not he dissolved by the death or bank¬ 
ruptcy of a limited partner, and the lunacy of a limited partner shall not 
be a ground for dissolution of the partnership by the court, unless the 
lunatic’s share cannot be otherwise ascertained or realised. 

44 (3) In the event of the dissolution of a limited partnership its 
affairs shall be wound up by the general partners unless the Court otherwise 
orders. 

44 (4) Applications t o the Court to wind up a limited partnership 
fchall be by petition under the Companies Act, 1862 to 1900, and the 
provisions of those Acts relating to the winding-up of companies by the 
Court and of the rules made thereunder (including provisions as to fees) 
shall, subject to such modifications, (if any) as the Lord Chancellor with 
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the concurrence of the President of the Board of Trade, may by rules 
provide, apply to the winding-up by the court of limited partnerships, 
with the substitution of general partners for directors. 

“ (5) Subject to any agreement expressed or implied between the 
partners.™* 

u (a) any difference arising as to ordinary matters connected with 
the partnership business may be decided by a majority of the general 
partners ; 

“ (&) a limited partner may, with the consent of the general partners, 
assign his share in the partnership, and upon such ail assignment the 
assignee shall become a limited partner with all the rights of the 
.assignor; 

“ (c) the other partners shall not be entitled to dissolve the part¬ 
nership by reason of any limited partner suffering his share to be charged 
for his separate debt; 

“ (d) a person may be introduced as a partner without the consent 
of the existing limited partners ; 

46 (e) a limited partner shall not be entitled to dissolve the partnership 
by notice. 

“ 7. [Law as to private partnerships apply where not ex* 

•citjded by this Act].— Subject to the provisions of this Act, the 

Partneiship Act, 1890, 1 and the rules of equity and of common law 
applicable to partnerships, except so far as they are inconsistent with 
the express provisions of the lastmentioned Act, shall apply to limited 
partnerships/’ 

241 . In the absence of any contract to the contrary 
property 2 left by a retiring 3 partner, or 

Property left in , r J • r -i i , . 

business by retiring the representative of a deceased partner,* 

partner, or deceased . i , . , . . . ■» 

partner’s represen- to be used in the business is to be con¬ 

sidered a loan within the meaning of the 
last preceding section . 5 


1 S3 & 54 Viet., o. 39. 

2 The deceased partner’s estate is 
entitled to participate in the goodwill 
of a businoss, which does not belong to the 
surviving partners, except by express 
agreement: Weddtrburn v. Wedderburn 
<1855), 22 Beav., 84. 

3 Similar provisions may apply in case 


the partnership is dissolved by the insol¬ 
vency of a partner (cf. s. 2t54 (2) below) : 
Crawshay v. Collins (1826), 2Russ., 325. 

4 On the devolution of a Hindu 
joint family firm see comment to 
s. 239, above. 

6 Where the property is so used, the 
surviving partner is bound to account 
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COMMENT. 

Dissolution toy Representative of deceased Partner.— The 

representative of a deceased partner is entitled, in the absence of a 
contract to the contrary, to demand dissolution of the partnership 
and distribution of the assets, 1 but he may (if so authorised 2 by the 
deceased or by the beneficiaries entitled to the estate) allow the property 
to be used in the business, in which case s. 241 applies. 

Partnership Act: deceasedV j partial, option by agreement .—f 

Cf. the Partnership Act, 1890 (53 & 54 Viet., c. 39), s. 42, which is as 
follows: — 

“ 42. (1) Where any member of a firm lias died or otherwise ceased 
to be a partner, and the surviving or continuing partners carry on the 
business of the firm with its capital or assets without any final settlement 
of accounts as between the firm and the outgoing partner or his estate, 
then, in the absence of any agreement to the contrary, the outgoing 
partner or his estate is entitled at the option of himself or his representa¬ 
tives to such share of the profits made since the dissolution as the Court 
may find to be attributable to the use of his share of the partnership 
assets, or to interest at the rate of five per cent, per annum on the amount 
of his share of the partnership assets. 

<c (2) Provided that where by the partnership contract an option 
is given to surviving or continuing partners to purchase the interest of 
a deceased or outgoing partner, and that option is duly exercised, the 
estate of the deceased partner, or the outgoing partner or his estate, as 
the case may be, is not entitled to any further or other , share of profits ; 
but if any partner assuming to act in exercise of the option does not in all 
material respects comply with the terms thereof, he is liable to account 
under the foregoing provisions of this section/ 5 • 

Act X of 1866.—See comment to s. 240, above. 


for the profits: Brown v. j De Taslit 
(1821), Jao., 284; Willett v. Blanford 
(1841), 1 Haro, 253, 265; Simpson v. 
Chapman (1853), 4 De G. M. & G., 154, 
171, Romilly, M. R., classified the three 
cases in which the estate of a deceased 
partner is entitled to participate in the 
subsequent profits of a trade in which 
lus capital here employed as follows ;—* 
(1) where the surviving partners continue 
the trade with the capital wholly or in 


part of the deceased partner; (2) where 
the legal representatives of the deceased 
partner so employ the capital; (3) com¬ 
bination of the first two : Wedderhum v. 
Wedderhum (1856), 22 Beav., 84, 99, 100. 
Cf. footnote to the word “ remunera¬ 
tion ” in s, 253 (6) below. 

1 Of. s. 253 (10) below, and Payne v. 
Home (1858), 25 Beav., 280. 

2 Kerbnan v. Booth (1848), 11 Beav. r 
273. 
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242 . No contract for the remuneration of a servant 1 
or agent of any person, engaged in any 
remunerated by s w trade or undertaking, by a share of the 
parfuerf ta uot a profits of such trade or undertaking 
shall, of itself, render such servant or 
agent responsible as a partner therein, nor give him the 
rights of a partner. 

COMMENT. 

Principle of s. 242. —The section states no more than that a 
servant or agent shall not, merely by sharing profits, become ^responsible as 
partner. 2 The additional requirements for making him so responsible 
have to be discovered by referring to ss. 239 and 251. See the Introductory 
Note to this Chapter. 

The principle of s. 242 is elucidated by tho case of Steel v. Lister , * * 5 
where the direct question was whether a ship had been demised to the 
master (captain), or whether he was an agent for tho owner of the 
ship so as to make the owner liable for the negligence of the captain. 
The facts were that the owner had, for three months after purchasing the 
ship, employed the captain at fixed wages; after the three months the 
arrangement \yas altered, and the captain was allowed to take the 
management of the ship on the terms that the owner was to pay him 
one-third of the profits. Lindley, J., (as he then was), stated two alter¬ 
native ways of looking at the facts: 

(а) as a mere mode of paying the captain for his services, by a 

share of profits instead of fixed wages; the owner retaining 
control over the captain but leaving the captain to choose 
his pilot, men etc.; or 

(б) that the owner remained owner of the ship, but became 

partner with the captain for the adventure, sharing 
profits. 

His Lordship was inclined to take the latter view. But, he added 
that in either view, the result was that the ship was managed by the 
captain for the joint benefit of himself and the owner. “ That is 
a consequence from which there is no escape. The true conclusion on the 


1 E.g., in Ramdoyal v. Junmenjoy 

(1887), 14 Cal., 791, 793. 

5 Cf.. e.g., Morrison v. Verschoyle 


(1901), 6 Cal. W. N., 429, 438. 

3 (1877), L. P*., 3 C. P. D., 121. 
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facts is that [the captain] was either the partner or the agent of the owner, 
and, if partner, he was still agent of the owner for the management of 
the vessel,” 

Hence it is evident that the question may sometimes be immaterial 
whether the person was a partner or a servant—and this is so especially 
(not always) where third parties are concerned. But the queslion whether 
the agent is or is not partner becomes important where his rights as 
against the alleged principal are to be determined : 1 for if he is partner 
then he is not only agent, but also principal, and his rights and duties 
are consequentially altered. 

Act X of 1866.—See comment to s. 240, above. 

243 . No 2 * person, being a widow or child of a 
deceased partner of a trader and receiving* 
b r »°r of aIlnu ‘V a proportion 3 of the 
pr ° fltS made hy ®ach trader in his busi- 
partner. ness, shall, by reason only 4 5 of such 

receipt, be deemed to be a partner of 
such trader, or be subject to any liabilities incurred bv 
him . 6 ‘ 

COMMENT. 

for an illustration of an agreement such as is referred to ins. 243, 
see Holme v. Hammond. 6 

Dormant partners. —See the comment to s. 240, above. 

Dormant partners.— It has been said by a great English equity 
Judge, that English law does recognize a dormant partner, who brings to 
the partnership neither capital, nor skill, nor .anything else 7 : this may 


1 E.g., whether ho is liable to bo re¬ 
moved from his agency, and whether he is 
entitled to bring an action for winding 
up the partnership: Walker v. Hirsch 
(1884), 27 Ch. D., 460. 

* Cf, footnote to the word 44 combine ” 
in s. 239, above. 

3 The amount of profits may be fixed 
by reference only to the proportion and 
bo otherwise unlimited, or there may be 
a limit fixed to its maximum : cf. Holme 
v. Hammond (1872), L. R., 7 Ex., 218, 
223 (arg.). 

4 If, on tho other hand, they have the 


right to take an active part in the 

conduct of the partnership business, on© 

other element making them partners is 
present: cf. m. .239 and 251; Holme v. 

Hammond (1872), L. R., 7 Ex., 218, 
229. 

5 The surviving partners are trustees 
of the partnership property for the 
representations of tho deceased partner: 
Randal v. JxikhmicMnd (1861), I Bom. 
H. C. R., Appx. 51. 

6 (1872), L. R., 7 Ex., 218. 

7 Podey v. Driver (i876h 5 Ch I)., 
458, 473 (per Jeesol, M. R.) 
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<(subject to what; is said in the footnote) 1 seem to be in partial conflict 
with, the implied definition of “ partners ” contained in s. 239, above. 

No person receiving, by way of annuity or 
otherwise, a portion of the profits of any 
business, in consideration of the sale 
by him of the good-will of such business, 
shall, by reason only of such receipt, 
be deemed to be a partner of the person carrying on such 
business, or be subject to his liabilities. 2 


244 . 


Person receiving 
portion of profits for 
sale of good-will not 
a partner. 


COMMENT. 

With reference to the present section Sir H. S. Maine cited the follow¬ 
ing remarks 3 * * of the Commissioners 

“ 27. We have adopted, with such verbal alterations as were neces¬ 
sary to bring them into harmony with the language of our rules, the 
provisions of a law lately passed by the Indian Legislature, Act XV Oi 
1866, for relieving those who participate in the profits of a partnership 
without being really partners, from becoming liable for the engagements of 
the firm/’ 

Act XV. op 1866,—See comment to s. 240, above. 

Responsibility of oak a 4 -neTSOH wh.0 lias by Words 

person leading ± 

S th a^lr Were spoken or written or by his conduct, 6 * 8 led 6 


1 Two observations may be rnado on 
this criticism (a) such persons are not to 

be deemed, by reason only of their 
receiving a proportion of the profits to 

bo partners; s. 243 bolow: (b) the 
agreement may itself provide, or may 
follow another agreement, by which tho 
dormant partner is given a right in the 

property: so that tho partnership 

property does in that manner consist 

of tho combined property of tho 

partners. 

8 This section seems to bo taken 
from tho Partnership Act, 1865 (28 & 29 
Viet., c. 80), s. 4; the two sections being 
identical except for the collocation of the 
last clause. 

* For the whole of Sir H. S Maine*8 


speech, see pp. 3—9, above. 

« Cf. s. 237, above. 

5 E.g., by buying and selling in tho 
joint name: In re Rowland <1? Crankshow 
(186<i), L. R., 1 Ch. App., 421 ; or 
drawing cheques, accepting bills of 
exchange, ordering goods, negotiating 
loans: Ex parte Hayman v. Pvlsjord 
(1878), 8 Ch. P., 11, 21. 

« Even though he acts honestly and 
honourably, if his conduct is such as 
to make third parties reasonably coma 
to believe that he is a partner, and act 
on that belief, he will be held responsible 
as a partner: Porter v. Incell (1905), 
10 Cal. W. N., 313, 320—322 ; Sarat 
Chunder Dey v. Gopal Chunder Laha 
(1892), 20 Cal., 296, 311, 312 (r. c.). 
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another to believe 1 that he is 2 a partner in a particular 
firm, is responsible to him as partner in such firm* 3 

COMMENT 

Estoppel and s. 245.*—This section (the rule in which is often 
referred to as the rule of ostensible partnership, or of “ holding forth”) 
i3 a particular application of the rule of estoppel 4 contained in the Indian 
Evidence Act I. of 1872, as. 109, 115, which are as follows 

“ 109. When the cpiestion is whether persons are partners, landlord 
and tenant, or principal and agent, and it has been shown that they 
have been acting as such, the burden of proving that they do not stand r 
or have ceased to stand, to each other in those relationships respectively^ 
is on the person who affirms it. 

“ 115. When one person has, by his declaration, act or omission, 
intentionally caused or permitted another person to believe a thing to 
be true and to act upon such belief, neither he nor his representative 
shall be allowed, in any suit or proceeding between himself and such 
person or his representative, to deny the truth of that thing.” 

Partnership Act. —See also the Partnership Act 1890 (53 & 54 Viet.,, 
c. 39), ss. 14 and 15, which are to the following effect:— 

“ 14. (1) Every one who by words spoken or written or by conduct 

represents himself, or who knowingly suffers himself to be represented, 
as a partner in a particular firm, is liable as a partner to any one who 
has on the faith of any such representation given credit to the firm, 
whether the representation has or has not been made or communicated, 
to the person so giving credit by or with the knowledge of the apparent 
partner making the representation or suffering-it to be made. 


1 The belief must be reasonable: 
Porter v. lncdl (1905), 10 Cal. W. N. f 
313; Martyn V. Gray (1863), 14 C. B. 
<N. s.), 824, 841 {per Williams, J.), 843 
{per Willea, J.). 

% The same rule applies, of course, where 
a retired partner holds out that he 
continues to bo a partner : Re Hodgson , 
Beckett v. Ramsdale (1885), 31 Ch. D., 
177, 183: and the holding out may 
consist in not giving notice of retire¬ 
ment : ib. 

a The measure of the responsibility 


i« the amount of credit given. In England 
the responsibility is further restricted 
to the amount of credit given on the 
faith of the belief (or representation). 
'* Estoppel does not in itself give a cause 
of action, it prevents a person from 
denying a certain state of facts 
Lord Esher, M. R.: Seion Laing <fc Co. v. 
Lafone (1887), 19 Q. B. D., 68. See- 
comment, as to the law in India. 

4 Cf. Ex parte Hayman v. Pv Is ford' 
(1878), 8 Ch. D., 11, 25 {per Thesiger, 
L. J.), 
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“ (2) Provided that, where after a partner’s death the partnership 
business is continued in the old firm-name, the continued use of that 
^name or of the deceased partner’s name as part thereof shall not of itself 
make his executors or administrators, estate or effects liable for any 

partnership debts contracted after his death. 

“ 15. An admission or representation made by any partner concerning 
the partnership affairs, and in the ordinary course of its business, is 
evidence against the firm.” 

English and Indian law compared. —Under the English Statute 
the liability is only to a person who has on the faith of such representation 
given credit to the firm. This may necessitate a further question which 
is unnecessary under s. 245: it may be that X represents himself to A 
as being the partner of Y and Z, and that A pays no heed to it, but deals 
with the firm mainly on the credit of Y and Z and not of X ; he may still 
be liable to A in India as a partner, but apparently not in England. 

In order that a person may be responsible as a partner under the 
section the circumstances required are : 

(a) words spoken or written by A, or his conduct; 

(b) such words or conduct leading B to believe that A is a partner. 

Hence the honesty of A is not relevant; nor is his knowledge of the 
effect that his words or conduct actually produce on B; nor his desire 
that the belief should or should not be produced : * 1 but it is, of course, 
assumed that A was in some way responsible for the words or conduct; 
such responsibility may arise because, either,— 

(a) the language or conduct was A’s own; or 

( b ) it was authorized by A; 2 or 

(c) adopted by him as his own; 3 or 

( d ) because A’s language or conduct has been repeated or related 

to C by B, B having been induced thereby to believe that 
A was a partner, and the circumstances being such that 
B was justified in so repeating or relating A’s language or 
conduct, and in stating the belief that was induced thereby 
in his own mind. 4 

But otherwise A i$ not liable as partner. 3 

1 Porter v. Incell (1905), 10 Cal. W. N., 3 Fox v. Clifton (1830), 6 Ben., 776, 

313; SaraX Chunder Dey v. Oopal 793, 794. 

Chatuim Ijaha (1892), 20 Cal., 296 (r. c.). 4 Martyn v. Gray (1863), 14 C. B. 

1 Section 246, below : Maddick v. (w. s.), 824 ; Maddick v. Marshall <1864) r 

Marshall (1864), 16 C. B. (n.s.), 387. 16 C. B. (k. s.), 387. 
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Innocent third parties. —The section deals with the rights of the 
persona (1) who makes the representation and (2) to whom the repre¬ 
sentation is made : and this, as said above, is a question of estoppel: but 
it may affect innocent third parties claiming under the ostensible partner : 
if, for instance, the ostensible partner becomes insolvent, his property 
mav be considered as partnership property to the detriment of his 
separate creditors, although they had nothing to do with his words or 
conduct. 1 

Election between estoppel and real facts. —The liability 
under ss. 245 and 246 is, however, based on estoppel: and circumstances 
may occur in which the creditor has to elect between estoppel and the 
real facts. For instance, if A and B have been trading as partners, and 
X gives credit to the firm on that basis, both A and B will be liable to 
X, notwithstanding that A may have secretly retired : but if A having 
secretly retired and C having been taken into partnership, can A, B and C 
all be sued together ? u Put it as I can,” said Lord Selborne, 2 “ I am 
unable to understand how there could have been a joint liability of all 
of them. The two principles are not capable of being brought into play 
together : you cannot at once rely upon estoppel and set up the facts ; 
and if the estoppel makes A and B liable, and the facts B and C, neither 
the estoppel nor the facts, nor any combination of the two can possibly 
make A, B and C all liable jointly.” 2 

246 . Any 3 one consenting 4 to allow himself to be 
Liability Otperson represented 5 as a partner is liable, as 

toTe^JresontoTa! such > to third P^ons who, on the faith 
a partner. thereof, give credit to the partnership.® 


by his conduct to trust him as well as the 
other partners : Exp, Brown , re Hooper 
(1841), 1 Rose, 69; Maddeck v. Marshall 
(1864), 16 C. B. (n. s.), 387, 390 (per 
Will**, J.) 

6 E.g, , “by permitting bis name to 
remain on the cart, and over the door of 
the house of business : ” Stables v. Eby 
(1825), 1 Car. & P-. 614; cf. Townsend v. 
Jarman [1900], 2 Ch., 698, 706. 

6 Compare s. 109 of the Indian Evidence 
Act, which is set out in the comment to 
e. 245, above. 


1 Ex parte Har/man v. Puls ford (1878), 8 
Ch. D., 13.; see in particular per Thesiger, 
It. J. 

* Scarfe v. Jardine (1882), 7 App. 
€as., 345, 350. See also per Lord 
Watson, p. 363, and Lord Bramwell, 
p. 364. 

3 In regard to members of a Hindu 
joint family, see the comment to s. 249 
below. 

4 The fact that such consent lias been 
obtained by the fraud of the real 
partners and does not affect his liability 
to third parties who have been induced 
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COMMENT. 


Presumption of continuance of partnership. —Connected with 
ss. 245, 246 is the rule that once a partnership is proved, if there is no 
evidence of the partnership having been dissolved, or of any notice of 
the retirement of any partner from the firm, he must be considered to 
be subject to all the legal consequences of being a partner. 1 

Notice of retirement is, however, not necessary except to persons 
who know that the retiring partner was a partner : “ it is necessary that 
he should have been known as a member of the firm either by direct 
transactions or public notoriety.” 2 

As to the case of consent having been fraudulently obtained see 
the footnote to the word tf consenting ” in s. 246. 

A Corollary from the rule contained in s. 246 is that, S, the seller 
of a good-will, may restrain P the purchaser, from using S’s name in such 
a manner as to expose him to liability on the ground that S allowed P 
to represent that S was still interested in, or carrying on the business. 3 

247- A 4 person who is under the age of majority- 
according to the law to which he is 
pereonaiiy'liable, but subject 5 may be admitted 6 to the benefits 
Hb share is. Q { partnership, but cannot be made 

personally 7 liable for any obligation of the firm; but 


1 Clark v. Alexander (1844), 8 Scott 

N. R., 147, 161 (per Tindal, C. J.). 
See also ib., p. 159, Sergeant ChannelPs 
argument; Scarf v. Jardine (1882), 7 
App. Cas., 345, 349.; of. Aldersan v. 
Clay (1810), 1 Stark, 405, 407; and 
comment to s. 203, above. 

3 Carter v. WhaUey (1830), 1 B. ft Ad., 
II, 14 (Parke, B.); cf. footnote to the 
word “true ” in s. 203 above. 

3 Thynne v. Shove (1800), 45 Ch. D., 
577; cf, Burchett v. Wilde [1900], 1 Oh., 
551. 

4 As to principle of s. 247, see comment. 

44 This section, it has been said, furnishes 
a distinct authority for the view that 
in establishing the legal relations of 

a joint Hindu firm the Courts treat it as 
a partnership and apply the principles of 

that law: RagJiunatkji v. Bank of 


Burma (1909), 34 Bom., 72, 86 (per 
Bachelor* X). 

6 See Indian Majority Act IX of 
1875. 

® As regards the way in which a minor 
may be so admitted, and on the bearing of 
s. 11, above, on this question, see comment 
to s. 247. In Joyhisto v. Kitlyanund 
(1878), 3 Cal., 738, 740 it was held that 
the guardian of a Hindu minor was 
competent to carry on an ancestral 
trade on behalf of the minor. The 
question is also carefully considered in 
Banka Krishna v. Bank of Burma (1909), 
35 Mad., 692, 696, sq., with reference to 
the law of guardians and minors. 

7 So that Heaton, X *s dooroe in 
Raghunalhji v. Bank of Bombay (1909) 
34 Bom., 72, 75 (as compel had to admit) 
went beyond its proper limit. 
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the share 1 of such minor in the property of the firm is 
liable for the obligations of the firm. 2 

OOMMSNT. 

The Principle on which s. 247 is based was stated by Pontifix, 
to be that those who claim to participate in the benefit must also be 
subject to the liabilities of the joint business. 3 

Historically it has been thus explained : 4 “In England, according 
to the judgment of the House of Lords in Lovell & Christmas v. 
Beauchamp, 5 a minor may be a partner, but judgment cannot be 
obtained against him on a partnership debt, but the adult partner is 
entitled to insist that the assets should be applied in the first instance 
in satisfaction of the partnership debts, and if the proper steps are 
taken, this right can be made available for the benefit of the creditors 
In India s. 247 of the Indian Contract Act, which allows a minor to be 
a partner, and declares the share of the minor in the property of the firm 
to be liable for the obligations of the firm, has much the same effect and 
renders s. 251 so far applicable.’ 5 4 

Guardian of minor carrying on business.— The above deals with 
the case where adult partners of the minor are carrying on the business 
in which the minor is also interested. The cases where the firm devolves 
upon a single person who is a minor, and his guardian carries on the 
business, or where the legal representative of a deceased person carries 
on the business for a beneficiaxy, are referred to by the same learned 
Judge in the passage which is cited below. 6 


1 E.g., in regard to a Hindu ances¬ 
tral trade : “ In carrying on such a 
trade, infant members of the undivided 
family will be bound by all acts of the 
manager or the adult members, acting as 
managers, which are necessarily incident 
to and flowing out of the carrying on 
of that trade, whether it be singly or with 
a co-partner : ” Randal v. Lakhmichand 
(1863), 1 Bom. H. C. R., Appx. 51,71; 
Petumdoss v. Rambhorn Doss (1848), 
Taylor, 279; SakrMtai v. Maganlal 
(1906), 26 Bom., 206, 211. “Those who 
claim to participate in the benefits 
must also be subject to the liabilities of 
the joint business. n Johurra v. Sree- 
gopal (1876), 1 Cal., 470, 475; Joykuto 
v* Nittyanund (1878), 3 Cal., 738. But 
the minor’s liability will bo limited to his 


share in the business (on the analogy of 
s. 247): Banka Krishna Murthi V. Bank of 
Burma (1911), 35 Mad., 692, 696. “His 
liability* is a limited one, like that of a 
shareholder in a limited company: ” 
jRampartab v. Foolbai (1896), 20 Bom.# 
767, 777. 

2 See comment. 

3 Johurra v. Breegopal (1876), 1 Cal., 
470, 475. 

4 Banka Krishna v. Bank of Burma 
(1911), 35 Mad., 692, 696, per Wallis, 
J., as he then was. 

6 [1894], A. C., 607, 611 ( per Lord 
Herschell), of. Raghunathji v. Bank of 
Bombay (1909), 34 Bom., 72, 87. 

• Banka Krishna Murthi v. Bank of 
Burma (1911), 35 Mad., 692, 698. 
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Minor not personally liable. —“ The guardian or the legal repre¬ 
sentative, and not the minor, or beneficiary on whose behalf the business 
is carried on, is the person personally liable on contracts entered into in 
the course of business : Labouchere v. Tapper. 1 Creditors of the business 
have, therefore, no right of direct recourse against the minor or his estate, 
but as the guardian is entitled to indemnity for liabilities properly incurred 
out of the assets of the minor embarked in the business, creditors of the 
business, it has been held, are entitled to proceed directly against such 
assets. Where, however, the guardian has po right to indemnity against 
the assets in the business, as where he has acted improperly, neither have 
his creditors, as held by Sir George Jessel, in In re Johnson , 2 which 
was followed in In re Evans” 3 

“ When once an obligation is held to attach to the firm, the minor’s 
share in the firm must necessarily be liable,” and the words “ * the 
share of such minor in the property of the firm is liable for the 
obligations of the firm, * are not the less imperative by reason of the now 
established interpretation of s. 11 ” (viz., that a minor’s agreements are 
not merely voidable but absolutely void) ; though in a suit by the minor 
against the other members of the firm, say, for an account some difficulty 
might be caused by the circumstance that under s. 11 the minor is not 
now competent to contract. 4 Speaking in 1878, before the incompetence 
of a minor to contract was established, Garth, C. J., said “ On principle 
there ought not to be any difference between the nature of the liability 
of an infant admitted by contract into a partnership business, and that 
if one on whose befyalf an ancestral firm is carried on by a manager.” 5 
According to English law there is nothing to prevent an infant trading 
or becoming partner with a trader and until his contract of partnership 
is disaffirmed he is a member of the trading firm. But it is equally clear 
that he cannot contract debts by such trading; although goods may be 
ordered for the firm he does not become a debtor in respect of them.” 6 

But in English law a minor’s agreements are merely voidable not 
void as they have been held to be under s. 11 above. 

“ It is perhaps not a very apt use of language ” it has been remarked 
to speak of a partner’s share as being liable where it is meant that his 


Cal., 738, 741. 

6 Lovell v. Beauchamp [1894], A. C., 
607, 611 (per Lord Herschell, L. C.) 
cited in Rampartab v. Foolibai (1896), 
20 Bom., 767, 777. 


1 (1857), 11 Moo. P. C., 198. 

2 (1880), 15 Ch. D., 548. 

3 (1887), 34 Ch. D., 597. 

4 Raghunathji v. Bank of Bombay 
(1909), 34 Bom., 72, 87, 88. 

5 Joy Kiato v. Niltyenund £(1878), 3 
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claims on the partnership funds are subject to prior claims, and that in 
certain events there may be no share at all. A partner's share, like 
that of a shareholder in a company, who is in fact a special kind of partner, 
is not a piece of tangible property or a specific fund. It is a mere personal 
right to claim a certain proportion of the divisible income, and ultimately 
to reclaim a certain proportion of capital, at the proper times, if and 
whenever it is found that there is any profit to divide and any surplus 
assets to distribute. This, however, is one of the matters in which 
inaccurate usage has been very common, and perhaps it is past criticism. 
The legal title or interest in partnership property will, as a rule, he found 
to be in the partners jointly ; but that is quite another matter.” 1 * 

248 . A person who has been admitted to the 
Liability of minor benefits of partnership under the age of 
maSty? n att8inins ma i orit >' 2 becomes, on attaining that 
age, liable for all obligations incurred 
by the partnership since he was so admitted, unless 
he gives public notice, within a reasonable time, of 
his repudiation of the partnership. 3 

COMMENT. 

Principle of s. 248.~Refemng to the liability under s. 248 of the 
person. Who has been admitted to a partnership a learned Judge said: 

“ In ot ' her words it seems to me that those who olaini to participate 
in the benefits must also be subject to the liabilities of the joint 
business/’ 4 

Similarly Jenkins, C. J., says with reference to Hindu ancestral 
firms, “ Two fundamental rules are to be found in the texts,—- 

(a) that he who takes the estate must be made to pay the debts 
of it; 

(b) that a debt contracted for the use of the family must be paid 
by the head of the family (Colebrooke, p. 203).” 5 


1 Sir Frederick Pollock and Mr. D. F. Bam & Aid., 147. 

Mulla’s Indian Contract Act {3rd ed.), 1 Jo hurra v. Sreeaopal (1876), I Cal. 

640, 641. , 470. 475. 

3 Soo Indian Majority Act IX of 1 Sakrabai v. Maganhl (1001), 26 

1875 - Bom., 206, 218. 

3 Cf. Goode v. Harrison (1821), 5 
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249 . Every partner is liable for all debts and obli¬ 
gations incurred while he is a partner in 
for debts of partner- the usual course of business by oi on 
ship behalf of the partnership i 1 but a person 

who is admitted as a partner into an existing firm does 
not thereby become liable to the creditors of such firm 
for anything done before he became a partner. 

COMMENT. 

Sir Henry S. Maine, in enumerating the points on which the 
Indian Contract Act differs from the English law, quoted the following 
remarks of the Commissioners, which seem to have reference to the 
clause in the original draft corresponding to the present section :— 

“ 26. Adopting a rule which is to be found in the German and the 
Italian Commercial Codes, we propose that every person introduced as 
a partner into a pre-existing firm shall bo subject to all the obligations 
incurred by the firm before he was introduced.” 2 

From the terms of the latter portion of s. 249 it seems clear, however, 
that the Legislature did not adopt the suggestion of the Commissioners ; 
and that a person who is admitted as a partner in an existing firm does 
not thereby become liable to the creditors of such firm for anything done 
before be becomes a partner. 

The Partnership Act, 1890 (53 & 54 Viet., o. .39), s. 17 is as 
follows 

“ 17. (1) A person who is admitted as a partner into an existing firm 

does not thereby become liable to the creditors of the firm for anything 
done before he became a partner.! 

“ (2) A partner who retires from a firm does not thereby cease to be 
liable for partnership debts or obligations incurred before Iris retirement. 

« (3) A retiring partner may be discharged from any existing liabilities, 
by an agreement to that effect between himself and the members of the 
firm as newly constituted and tho creditors, and this agreement may be 
either express or inferred as a fact from the course of dealing between the 
creditors and the firm as newly constituted.” 


1 See comment as to members of * Soe pp. 3—9, above, for the full state- 
joint Hindu family firms. ment of Sir H. S. Maine. 

T, ICA 


46 
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See also a. 14 of the Partnership Act, 1890, which is set out in the 
comment to s. 245, above. 

Joint Hindu family firm.— In the case of a member of a Hindu 
joint family firm,—a brother who had not divested himself of his share 
in the partnership property ( i.e ., so much of the family property as was 
represented by the trading business), nor repudiated his connection with 
the firm, nor demanded partition,—was held to be personally liable for 
the debts of the firm properly and necessarily incurred in the course 
of the ordinary transactions of the firm. 1 

But it would seem that, in the last cited case, the presumption was 
wrongly thrown against the co-parcener, and it has been field that a 
Hindu minor, who by birth or inheritance becomes entitled to an interest 
in a joint family business, does not necessarily become a member of 
the trading partnership without some consentient act. 2 

And this is especially the case where the firm is not an ancestral 
family firm belonging exclusively to the members of a joint Hindu* 
family as such, but consists of some members of a joint Hindu family 
who have entered into partnership with a stranger. 3 

In Chalamayya v. Vcradayya , 4 however, it was held, in a similar 
case, that there could not be a personal decree against others than 
the managers of the firm ; and that in regard to the other co¬ 
parceners the decree must be restricted to these shares in the family 
estate. 

So in Bishambhar v. Shea Narain 5 where the co-parcener on attain¬ 
ing majority had completely severed his connection with the family 
business and not ratified any transaction. Under similar circumstances 
it was held in Bishambhar v. Fateh Lai i] that that co-parcener’s 
separately acquired property could not be held liable for the firm’s debts. 


1 Samalbhai v. Someshmr (1880), 5 Cal., 815, is the same in all respects-. \ 
Boip., 38: this, “ according to Anant 2 Lutchman Cketly v. Sim ** Prokcim 
Ram’v. Ghannu Lai (1903), 25 All., 378, (1809), 26 Cal., 349 (per Sale,' J.); 

383, was a suit against the members Vadilal v. Shah Kushal (1902), 27 Bom., 

of a joint ancestral Hindu trading 157. '* 

firm, and it was held that all members 3 Ananl Ram • v. Ckannu Lai (1903), 
were responsible for debts contracted 25 All., 378, where the descendants. of 
bv the' fjrtnu” The court adds that Shoo Lai had .entered into a partnership 
the rule laid down in Allagappa v. with a strangeh Lalman. 

Vellian (1894), * 18 Mad-, 33; Jugal 4 '(1896), 22 Mad., 166. 

Kishore v. HulaSi flam (1886j, 8 All., 8 (1906), 29 All, 166. 

264; Rmisebuck v. JlamMl (1381), 6. «(1906)','- 29 AIK, 176. 
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250 . Every 1 2 partner is liable to make compensa- 

hW. liability ‘i<®* *> persons in respect of loss 

to third person for or d ama g e arising from the neglect 3 or 

neglect or fraud oi . 

<jo-partner. fraud 4 of any partner in the management 5 

of the business 6 of the firm. 7 

COMMENT. 

The liability under this section is ou the ground that one partner 
is in effect the agent of the other partners as principals. 8 Compare 
s. 251, below, and the Partnership Act, 1890 (53 & 54 Viet., b. 39), ss. 5 
and 8—13, which are set out in the comment to the said section, below. 
See also the footnotes and comment to s. 239, above, with reference to 
the partner’s position as qausi agent for the partnership. 

Neglect and fraud— Section 250 refers to the heglecfoor fraud of a 
partner, for which the whole firm is liable in ease the neglect or fraud 

(«) gives rise to damage or loss, and 

(h) the omission or act constituting it was in the course of the manage¬ 
ment of the business of the firm. 


1 (Jt, s . 238, above, as to the effect .81, 84)and it is not enough to show 

of an agent’s fraud or misrepresents- that, but for his connection with the 

t j on> firm, he would not have been able to 

2 “Those who having a . duty to per- commit it : Munshi Basimddin Mullick 

form, represent to those who are. , v. Surja Kumar Naik (1908), 10 Cal. 

interested in the performance of it, that W. N., 716, .19. Cf. Lloyd v. Grace 

it has been performed, make themselves Smith Co. [1912], A. C., .16. 

responsible for all the consequences of ^ What the business of the firm is, 

the non-performances ” : Blair v. Brow sometimes v depends upon the past 

ley (1847), 2 Ph., 354, per Lord Gotten- * relations between the parties: Rhodes v. 
ham, citing Brown v. Southousc (1790)> Moults [1895], 1 Oh., 236 see per A. L. 

3 Bro. 0. C., 107 (which was the wise of Smith, L. J., at p. 252, 253; Chathu v. 

an agent); Evans v. BrekneU (1801), 0 Twisden (1884), 28 Oh. !>., 340. 

Ves., 174, 182, 183 (where Lord Eldon lays 7 If, e.a, } a partner in a firm of bankers 
down the rule generally). induces a client to give some money, 

* 3 Stables v. EUy (1825), 1 Car. & P., as a loan to his son who is not a partner, 

314 and the money is lost, the other partners 

4 For other cases of neglect or fraud are not liable: Bishop v. Countess of 

see the comment, Jersey (1854), 2 .Drew., 143; the case is 

5 " The question is whether [the part- different where the money is applied to 

nor] was acting within his partnership the use of the firm : Dwayne* v. Noble, 

authority” : Lord Campbell in Harman Clayton's case (1815), 1 Mcr., 530, 579. 

v. Johnson (1853), 2 Ell & Bl., 61, 66 ; 8 Modes v. Monies [1895], 1 Ch., 

(cf. s. 238, above ; and per Collins, M. R., 236, 248 (per Lindley, L. J.); Ilamlyn v. 

in Hamlyn v. Houston [1903], 1 K. B. Houston [1903], 1 K. B., 81, 85. 
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Cases Have been decided by the Courts Having reference to malicious 
prosecution, bribery, conversion and libel, and in eacH of them the main 
questions to be decided are of the nature above indicated. 1 

251. Each partner who does any act necessary 2 

Partner 1 , po»r» *». 01 wsuaJIy 3 done in, carrying on the 

Und co-partners. business 4 of such a partnership as that 

of which he is a member binds his co-partners to the 


same extent 5 as if he were 
for that purpose. 



1 As regards malicious prosecution, 
it was said, that there must bo some 
evidence that the firm was in some way 
or the other concerned in the prosecution, 
or instigated it: Ahmedbkai v. Framji 
(1903), 28 Bom., 226: s. 250 was, however, 
not referred to, and it is submitted that 
cases of malicious prosecution must be 
decided in the same way as other cases: 
and the result would depend upon 
whether the loss arose from the neglect 
or fraud of any partner in the manage¬ 
ment of the business of the firm. As 
to obtaining information by a bribe, 
if it was in the course of the business 
of the firm to obtain that information 
bv legitimate means, the firm is liable: 
Hamlyn v. Houston [1903], .1 Iv. B., 81. 
Conversion : Murruck Chand v. Oobind 
Lai (1906), 10 Cal. W. N., 1053. Libel : 
Citizens Life Assurance Co. v. Broim 
[1904], A. C., 423. 

a See comment as to the difficulty of 
drawing the line between what is and 
what is not necessary. Is the necessity 
to be considered with reference to the 
particular occasion, or generally in regard 
to the business?—Probably the latter: 
but it must be subject to the principle of 
s. 214, above,— the restriction contained 
in which is, however, lessened by s. 189, 
above. 

3 ?* And this depends on the nature' of 
the business and the practice of persons 
engaged in it ”: Lindley, Partnership 
(8th ed.), 158. 

4 E.g., settling the account between 
the partnership and a creditor: Manju* 


their agent duly appointed 6 


noth a v. Devamma (1902), 26 Mad., 186. 
And in regard to Hindu joint family 
firms expenses properly and necessarily 
incurred in the course of the ordinary 
transactions of the firm are “presumably 
for the benefit of all the joint owners of 
the firm ” : Samalbhai v. SomesKwar 
(1880), 5 Bom., 38, 41 (penultimate para¬ 
graph). A manager can contract debts for 
the purposes of the business, and, even in 
the absence of a specific charge, they are 
recoverable from the assets of the busi¬ 
ness : Sakrabhai v. Maganlal (1.901), 
26 Bom., 206, 215. 

6 “ The giving of partnership money 
for a private debt is beyond the ordinary 
authority implied by the name of 
partner ” : per Blackburn, J., in Kendal 
v. Wood (1871) L. R.„ 6 Ex., 248, 251 ; 
Garland v. Jaconib (1873), L. R., 8 Ex., 
216; so there is no agency as regards the 
separate concerns of each of the partners ; 
and payment to a firm of a separate debt 
due to a partner, is not payment to that 
partner, in the absence of evidence 
express or implied that he has authorized 
the firm to receive it: Pmvell v. Broad - 
hurst [1901], 2 Ch., 160; of. Bunarsee 
Dass v. Golam Husain (1870), 13 Moo. 
I. A., 358, 363 and Lverson v. Lane 
(1862), 3 C. B. (n. s.), 278 cited in 
comment. 

«In the Partnership Act, 1890 (53 & 
54 Viet., c. 39), s. 5 (which is set out in 
the comment to s. 251), and in Story on 
Agency, § 124, it is said that every partner 
is the* agent of partnership. Story is 
said by the Privy Council to have stated 
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Exception . 1 —If it has been agreed between the 
partners that any restriction shall be placed upon, the 
power of any one 2 of them, no act done in contravention 
of such agreement shall bind the firm with respect to 
persons having notice of such agreement. 

Illustrations. 

(a) A and B trail© in partnership, A residing in England, and B in India. 
A draws a bill of exchange in the name of the firm. B has no notice of the 
bill, nor is lie at all interested in the transaction. The firm is liable on the 
bill, provided the holder did not know of the circumstances under whioh the 
bill was drawn . 3 

(b) A, being one of a firm of solicitors and attorneys, draws a bill of 
exchange in the name of the firm without authority. The other partners are 
not liable on the bill. 

(c) A and B carry on business in partnership as bankers. A sum of money is 
received by A on behalf of the firm. A does not inform B of such receipt, and 
afterwards A appropriates the money to his own use. The partnership is 
liable to make good the money. 

(d) A and B are partners. A, with the intention of cheating B, goes 
to a shop and purchases articles on behalf of the firm, such as might be used 
in the ordinary course of the partnership business, and converts them to 
liis own separate use, there being no collusion between him and the seller. 
The firm is liable for the price of the goods . 4 


with great aocuracy (in §§-124, 125) the 
general powers of partners in ordinary 
trading partnerships, and the restrictions 
upon such powers : The Bank of Austra¬ 
lasia v. Breillat (1847), 0 Moo. P. C., 
152, 193. “ Each partner is the unlimit¬ 

ed agent of every other, in every matter 
connected with the partnership business 
or whioh he represents as partnership 
business and not being in its nature 
beyond the scope of the partnership ” ; 
Baird's Case (1870), L. R., 5 Ch. App., 
725, 733. See, however, the comment to 
s. 250, above, and the paragraph headed 
** partners and agency ” in tha comment 
to g. 239, above. 

1 The Partnership Act, 1890 (53 & 54 
Viet., c. 39), s. 8 (which is set out in the 
comment, b.dow) is practically identical 
with the exception. 

2 In the Partnership Act, 1890 (53 & 54 
Viet., c. 39), s. 8, the words are “any one 
or more of them.” 

3 “In the same way, it seems to 
me,” says Wallis, J.» “a minor member 
of a joint Hindu trading family should be 


held liable on a bill drawn by the 
manager, his liability being limited to Ilia 
share in the business on tho analogy of 
h. 247 “ : Banka Krishna Murthi r. Bank 
of Burma (1916), 35 Mad., 692, 696. 

4 In Bond v. 'Gibson (1808), 1 Camp., 
185, on which this illustration is evidently 
based, the firm was one of harness makers, 
and the articles purchased wore bits to 
be made up into bridles. The full text of 
Lord Ellenborough, C. J.’s judgment is 
as follows: “ Unless the seller is guilty 
of collusion a sale to one partner is sale 
to the partnership, with whatever view 
tho goods were bought, and to whatever 
purposes they may be applied. I will 
tako it that Jephson here meant to cheat 
his co-partnor; still the seller is not .on 
that account to suffer. He is innocent; 
and he hail a right to suppose that this 
individual acted for the partnership.” 
Of course, tho same rule applies to any 
transaction within the usual or necessary 
authority of a partner, e.g., drawing a 
bill of exchange : Bunarsee Bass v. 
Golatn Husain (1870), 13 Moo. I. A., 358. 
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COMMENT. 

Additional illustrations of what is nece$fe.ry or usual in connec¬ 
tion with the present section, will be found in the comment and footnotes 
to the last section. E.g., where a partner induces a client of the firm to give 
a. loan to his son, the firm is not liable, 1 unless the money is applied to 
the use of the firm; 2 and, conversely, receipt by one partner of another’s 
private and separate debt is no discharge to the "debtor. 3 On the other 
hand, settling the account of the firm, 4 contracting debts for it, 5 drawing 
bills of exchange 6 are necessary or usual acts. 

Partnership and agency. —By reason of this section the whole of 
the last Chapter on Agency (ss. 182—238, above) must be taken to be, in 
one sense, incorporated into the present Chapter. 

“ The law,” said Garth, C. J., “which regulates the liability of 
partners for the acts of their co-partners is a branch of the law of 
agency; 7 and in the absence of any specific rule upon the subject 
under the head of partnership, we must look to the law of agency for 
the solution of our present question. Each partner is the agent of 
his co-partners for the purpose of contracting debts and obligations in 
the usual course of partnership business (see ss. 249 and 251 of the 
Contract Act, Lindley on Partnership 3rd ed., p. 248). And when this 
agency has once been established, it does not cease as regards third 
persons until its termination has become known to them (see s. 208 of 
the Contract Act).” 8 

Section 8 of the Partnership Act, 1890 (which is set out below),, 
it will be observed, is practically identical with the exception to s. 251, 
above. Sections 6 and 7 have been set out in the comment to s. 182, 
above. 

Test of partner’s authority. —The Statement of Lord Lindley 
on this question is as follows:—“ It will be observed that what is 
done in carrying on the partnership business in the usual way in which 


1 Bishop v. Countess of Jersey (1854), 
3 Drew 143; Kend/il v. Wood (1871), 
L. R., 6 Ex., 248, 251 ; Garland v. 
Jacomb (1873). L. R., 8 Ex., 216. 

2 Devaynes v. Noble , Clayton's Case 
(1815), 1 Mer., 530, 579. 

3 Powell v. Bradhurst [1901], 2 Ch., 
160. See also comment. 

4 Manuganatha v. Devanma (1902), 

26 Mad., 186. 


5 Sakrabkai v. MagnanlaZ (1901), 26 
Bom., 206, 215. 

8 Bunarsee Das v, Golam Husain (1870), 
13 Moo., I. L , 358. 

7 See, however, the footnote to the 
word “ partnership,” in s. 239, above, and 
comment thereto. 

S 'Chundee. Chum Dutt v. Eduljee 
Cowasjee Bijnee (1882), 8 Cal., 678,. 

684. 
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businesses of a like kind are carried on is made the test of authority 
where no actual authority or ratification can be proved.’’ 1 

On the bearing of the rules contained in ss. 189 and 214, above, with 
reference to the agent’s authority in an emergency to do acts for protecting 
the principal from loss, and his duty to communicate with his principal 
in cases of difficulty, see the footnote to the word necessary ” in the 
piesent section. 

Where the firm is a joint family firm, the test, said Batchelor, 
J., to be applied, is rather the apparent authority of the manager, than 
the actual necessity of the family. 2 

Wilson, J., on the other hand, had said, long before: “ Upon 
principle, the managing members of the family must have the same power 
to pledge the credit or property of the family for the maintenance of the 
business, as for the preservation of any other piece of property,—that is 
to say, they must be able to do so where a sufficient case of necessity for 
the benefit of the estate arises. ” 3 

The two points of view may, perhaps, be reconciled by taking them 
as applicable to different aspects of the manager’s authority: viz., his 
dealings are considered by Batchelor, J., in their relation to third 
parties; by Wilson, J., in regard to their binding effect as against the 
other members of the family. 

Authority of manager of Hindu joint family.—But, in this 
connection, it has been pointed out, that the carrying on of a business, 
though it be ancestral, cannot be considered as a necessity of the same 
kind as the payment of Government revenue. 4 

In any case, it seems well established that the manager of the 
family has the power to do such necessary and usual acts as are referred 
to in the section, and the power of a manager to carry on a family 
trade, necessarily implies a power to pledge the property and credit 
of the family, for the ordinary purposes of the trade. 5 


1 Lindlov, oh Partnership (8th ed.), 
157; adopted by North, J., in In re 
Cunningham- d Co., Ltd., Simpson's 
Claim (1887), 38 Ch. D;, 532 (the judg¬ 
ment consists mainly of a reproduction 
of two paragraphs from Lord Lindley’s 
work with the remark that the law is 
very correctly laid down therein). 8 cm? 
also the footnote to the word 1 usually * 
in b. 251, above. 


of 


Bombay 
5 Cal., 


2 Ra-ghunathji v. Ban k 
(1909), 31 Bom., 72, 86. 

3 Bimola v. Mohnn (1880), 

792, 797. 

4 Bimola v. Mohun (1880), 5 Cal., 
792, 801 (per Garth, C. J.); Baghunath v. 
Bank of Bombay (1909), 34 Bom., 72, 86. 

6 Ramlal v. Lakh?nichan4 (1863), 1 
Bom. H. C. R., Appx., 51, 71, 72. See 
also comment to s. 249, above. 
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If a widow (as the natural guardian of a minor who is the sole 
male member of the joint family), carries on the ancestral trade for the 
benefit of herself (she having a claim for maintenance) and the minor, 
the same principles apply. 1 

Widow's trade debts.— Trade-debts, properly incurred by a widow, 
on the credit of the assets of the business to which she has succeeded 
as the heiress of her deceased husband, are recoverable, after her death, 
out of the assets of the business as against the reversioners who have 
succeeded thereto, even in the absence of a specific charge. 2 

Act necessary or usually done.—“ It is not easy to draw a 
well-defined line between what is, and what, is not, an act necessarily 
incident to the carrying on of a trade.” 3 Where the firm is a Hindu 
joint ancestral trading firm, and minors are concerned— 

(1) the necessity of inquiry by persons dealing with an undivided 

family as to the purposes for which a sale or mortgage 
of family property is effected by the manager, is greatly 
enhanced by the fact of minors being concerned, 3 

(2) secondly, infants generally will be bound only by,— 

(a) acts evidently for their benefit, 3 or 

(b) acts that are necessary {e.g., such as are necessary for,— 

(i) the material existence of the family, 3 or 

(ii) the preservation of the family property, 3 or 

(iii) religious ceremonies and marriages, 3 or 

(iv) such as the appointment of an agent for carrying on the 

business, giving the agent power to draw hills and pro¬ 
missory notes). 4 

In Liver ton v. Lame, 5 Byles, J., cited with approval the following 
statement contained in Smith’s Mercantile Law: “ It would seem that the 


(1909), 34 Bom, 72, 76, 81, 86-87, 

“ The question, cun one partner bind the 
firm by accepting bills in its name ? 
admits of no general answer ; the nature 
of the business and the practice of those 
who carry it on (usage or custom of trade) 
must be known before any answer can be 
given Lindley on Partnership, p. 158, 
citing Hoffo,r*h v. 1jCiiham , 3 Q. B. IX, 643 ; 
Taunton v. Royal Insurance Co.> 2 Hem. 
and M., 135. 

6 (1862), 13 C. B. (n. s.), 278. 285. 


1 Rdmpartab v. Foolibai (1896), 20 

Bom., 767, 779; Sakkabhai v. Maganlal 
(1901), 26 Bom., 206, 213, 215 (f. b.) 

2 Sakkabhai v. Maganlal (1901), 26 
Bom., 206, 219, 220. 

3 Randal v. Lakhmichand (1863), 1 
Bom H. O. B., Appx., 51, 71, 72 See 
comment to s. 249, above. 

4 Sanhv Krishna Mviihi v. Bank of 

Burma (1911b 35 Mad., 692, 696; of* 
JoykUto v. MeUyannnda (1878), 3 Cal., 
738; cf. Raghumth v. Bank of Bombay 
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unexplained fact that a partnership security has been received from one 
of the partners in discharge of a separate claim against himself, is a badge 
of fraud, or of such palpable negligence as amounts to fraud, which it is' 
incumbent on the party who so took the security to remove by showing 
either that the partner from whom he received it acted under the authority 
of the rest or at least that he himself had reason to believe so.” 1 

The Partnership Act, 1890 (53 & 54 Viet., c. 39), ss. 5, 8—13, are 
as follows:— 

“ 5. Every partner is an agent of the firm and his other partners for 
the purpose of the business of the partnership; and the acts of every 
partner who does any act for carrying on in the usual way business of 
the kind carried on by the firm of which be is a member bind the firm 
-and his partners, unless the partner so acting has in fact no authority 
to act for the firm in the particular matter, and the person with whom 
he is dealing either knows that he has no authority, or does not know 
or believe him to be a partner.’ 

“8. If it has been agreed between the partners that any restriction 
shall be placed on the power of any one. or more of them to bind the 
firm, no act done in contravention of the agreement is binding on the 
firm with respect to persons having notice of the agreement.’ 

“ 9. Every partner in a firm is liable jointly with the other partners, 
and in Scotland severally also, for all debts and obligations of the firm 
incurred while he is a partner ; and after his death his estate is also severally 
liable in a due course of administration for such debts and obligations, 
so far as they remain unsatisfied, but subject in England or Ireland to the 
prior payment of bis separate debts.” 

“ 10. Where, by any wrongful act. or omission of any partner .acting 
in the ordinary course of tbe business of the firm, or with the authority 
of his co-partners, loss or injury is caused to any person not being a 
partner in the firm, or any penalty is incurred, the firm is liable therefor 
to-the same extent as the partner so acting or omitting to act. 

“11. In the following cases; namely:— 

“ (</) Where one partner acting within the scope of his apparent 
authority receives the money or- property of a third person and 
misapplies it; and 

“ (h) Where a firm in the course of its business receives money or 
property of a third person, and the money or property so 


1 Soe also Kxmdcd v. Wood (1871), L. R.. 6 Ex., 248, 249. 
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received is misapplied by one or more of the partners while- 
it is in the custody of the firm ; 

the firm is liable to make good the loss.” 

“12. Every partner is liable jointly with his co-partners and also 
severally for everything for which the firm while he is a partner therein 
becomes liable under either of the two last preceding sections.” 

“ 13, K a partner, being a trustee, improperly employs trust-property 
in the business or on the account of the partnership, no other partner 
is liable for the trust-property to the persons beneficially interested 
therein : 

“ Provided as follows :— 

(1) This section shall not affect any liability incurred by any partner 
by reason of hie having notice of a breach of trust; and 

“(2) Nothing in this section shall prevent trust-money from being 
followed and recovered from the firm if still in its possession 
or under its control.” 

252 . Where partners have by contract reguJated 
Annulment of con- and defined, as between themselves, their 
ners rights and obii- rights and obligations, such contract can 
be annulled or altered only by consent 
of all 1 of them, which consent must either be expressed, 
or be implied from a uniform course of dealing. 

Illustration . 

A, B and C, intending to enter into partnership, execute written articles 
of agreement, by which it is stipulated that the nett profits arising from 
the partnership business shall be equally divided between them. Afterwards 
they carry on the partnership business for many years, A receiving one-half 
ot the nett profits and the other half being divided equally between B and C. 
All parties know of and acquiesce in this arrangement. This course of dealing 
supersedes the provision in tho articles as to the division of profits. 

COMMENT. 

Evidence of alteration.—Such consent inay be evidenced by 
the uniform practice : “ For if the usage/’ said Lord Westbury, “ which 
on this subject has been uniform and without variation be not strictly 
in accordance with the written articles, it becomes evidence of a new* 
agreement by the partners and is as binding as if it had originally been 
clearly prescribed by the articles. This is a well-established doctrine 

x See a. 253 (5), below. 
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, iri the law of partnership as administered by tlie Court /' 1 Much more, 
therefore, does a course of constant dealing put a construction upon 
v anything that in doubtful in the .articles . 2 

253. In the absence of any contract 3 to, the con- 
ituies dotorain,. - frary 4 the relations .of partners to each 
Sfattt°wh^ tU nd other are determined by the following. 

* contract to contrary. . £^]0g •_ 

(!) all 5 6 partners are joint owners 3 of all property 7 
originally brought 8 into the partnership 
stock, 9 or bought with money belonging 
to the partnership', or acquired- 10 for pur- 
' poses of the partnership business. 11 All 
such- property is called partnership pro¬ 
perty. The share of each partner in the 
partnership property is the .value of .his 1 
original contribution, increased, or dimiiiv 
ished by his share of profit or loss. 12 ' , 

1 Coventry v. Barclay (1864),. 3 DeG. tribution of profits. 

J, & 320, 327. . 9 Partnership of ^hc sfo^ck,-—a mill was 

2 Ex parte Barber { 1870), L. R., 5 Ch. alleged to ha\<* been . brought .into v the 

App. - 687, 693. • ' partnership stock;- and* theOoyidehce of 

3 The contract may bo inferred its becoming partnership property whs : 

from the conduct of the parties. e.g._, a - (a)*the partner was crCcQted'in tho books 

Hindu joint family firm does not dissolve with £2Q,000 the value of-tho’thill.; (b) the 
by the death of a co-parcener : Raghumull firm laid out moneys on^tho mill: Robin- v 

v. Luchmotukis (laid). 20 Cal. W. N. s<m v. Ashton (1875), L. li.', 20Eq., 25. 

708, 721. 10 It is immaterial Kqw tho property is 

4 CL Partnership Act, 1890 (53, & 54 acquired by the surviving partners,— 

Viet., o. 39), s. 18, which is set out in the whether by descent or devise, if it is 

comment. substantially involved in the business ; 

5 CL Partnership Act, 1890 (53 & 54 Waterer v.. Waterer (1873), 15 Eq., 452. 

Viet., c. 39fe e. 20* which is set opt4n the . 11 And pot property sinerely lent for 
commont to this section. tho use of the partnership by a partner : 

6 See footnote to the word “ combine'* Lindley (8th fed.), 391, referring to cases 

in 8. 239, ‘above. where one partner is sole owner of the 

* Pro perty may -take .the form of house and land ofi .which the business is 

Goodwill, or the Benefit of CoNtn acts, carried on (with or without a lease to 

on which see Comment. ' the firm) Burdon v. Barkus (1861), 

8 Advances by Partners to the firm, 3 Giff., 412, 4 Doth F. & J., 42, &c.); or 

are distinct from partnership property , of the furniture (Exparte Owen (1851), 4 

and also from loans by outsiders, in this DeG. & Stn., 351); or even trade utensils : 

respect that advances by partners are in ex parte Smith (1818), 3Madd., 63. As to- 

the final distribution postponed to loans goodwill see Comment, 

by outsiders, but preferred to the dis- 
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(2) all 2 partners are entitled to share equally 3 in 

the profits 4 of the partnership business 
and must contribute 5 equally towards the 
losses 6 sustained by the partnership : 7 

(3) each partner has a right to take part. 8 in the 

management 9 of the partnership business: 


2 Cf. Partnership Act (53 & 54 Viet., 
o. 30), a. 44, which is set out in the com¬ 
ment ; and cf. Merwanji v. Kustomjt 
(1882), 6 Bom., 628, 638. 

3 Jadobram v. Bulloram (1899), 26 
'Cal., 281, 282; Keshav v. Rayappa 
(1875), 12 Bom. H. 0. R , 165, 171, 172. 
As to division’ of profits where the 
share of a deceased partner is allowed to 
be continued in the firm, see Willett v. 
Stanford (1841), I Ila., 253, noted in the 
footnote to the word M profits " in s. 240, 
above; and Simpson v. Chapman (1853), 
4 Be G. M. & G„ 154, 171. 

4 The profits may arise, in part, from 
contracts, which have not been com¬ 
pletely performed at the time of the 
dissolution : cf, the comment to s. 253, 
headed *< fornis of property.” 

6 The liability to contribute towards 
the loss may (as pointed out in the 
comment) take one of two forms : (1) con¬ 
tribution to outsido. creditors in respect 
of the liability of the firm, (2) making up 
any deficiency in the capital of the 
firm, so as to repay to the partners the 
sums originally contributed by them 
(with their shares of profits or losses). 
With reference to the latter liability, 
it lias been held, in England, under, the 
Partnership Act, a. 44 (which is set out 
in the comment) that if one of the part¬ 
ners is insolvent, the solvent partner is 
not bound to contribute for the insolvent 
partner who fails to pay his share: 
Gamer v. Murray [1904], 1 Oh., 57; the 
effect of this case is given more fully in 
the comment to the present section, cf. 
also s. 43, above, and comment thereto. 

• “ Whether that loss is a loss of the 
original capital brought in or any other 
loss,”—in the absence of express or implied 


stipulation to the contrary, the partners 
must contribute equally to the loss: 
Nowell v. Nowell (1869), L. R,, 7 Eq., 
538. 

7 In Burnie v. Mutrie (1886). 12 App. 
Cas., 160, the Privy Council held that 
the surplus assets should be' distribu¬ 
ted by paying to each partner his 
claims in respect of capital standing 
to his* credit at the dissolution, and 
that the residue or deficiency will be 
profits or losses divisible in the agreed 
proportion: that the rateable application 
of the surplus assets in payment of capital 
claims, must be subject to the liability 
to contribution to make up a deficiency, 
and to the claim of any of the jxirtnors 
against the entire assets to answer it. 

8 An injunction may le granted 
restraining the other partners from pre¬ 
venting one of them from transacting 
the business of the partnership: Gavpat 
v. Anaji (1898), 23 Bom., 144, and the 

EXCLUSION OF A PARTNER from his full 
share of the management was stated by 
Lord Eldon to be the most prominent 
point on wluoh the Court acts in ap¬ 
pointing a receiver of a partnership 
concern : Const v. Harris (1824), 1 T. & 
R., 496, 525; see the note to the word 
diligent in s. 253, sub-s. (4), below; and 
to the word management in 8. 253, 
sub-s. (3). 

9 Part of the management consists, 
of course, in keeping the books of 
account ; cf. s. 257, below, and comment 
thereto. The partnership-deed may 
provide for the place when the books 
are to be kept; cf. Partnership Act, 1890 
(53 & 54 Viet., o. 39), s. 24 (9), which is 
set out in the comment to s. 253. But 
it is no part of the authority of a partner 
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(4) each partner is bound to attend diligently 1 

to the business of the partnership, and i> 
not entitled to any remuneration 2 for act¬ 
ing 3 in such business : 

(5) when differences arise as to ordinary matters 

connected with the partnership business. 4 
the decision 5 shall be according to the 
opinion of the majority 6 of the partners ; 7 
but no change in the nature 8 of the busi- 


to refer a matter to arbitration ; 
Earn Bharose v. Kallumal (1899), 22 
Ail., 135. 

1 Where a partner is, peculiarly 
cognisant of the sugar market, he must 
employ his skill for the benefit of the 
firm and buy the sugar when the market is 
lowest: Bentley v. Craven (1853), 18 
Beav., 75. But, of course, the partners 
may agree to give one or more of them 
a salary for doing any special work for the 
business: Garwood v, Faynler [1903], 1 
CK 236: in this case each partner 
received a salary of £150 (seo p. 237) and 
its special feature was the assignment 
by one partner of his share: see note 
to the word partner in sub-s. (6) to 
«. 253. 

3 Conversely, if one partner fails to 
attend to the business, the other partner 
may, on dissolution, bo allowed compensa¬ 
tion, “ in rospoct of tho business having 
been exclusively conducted by him ”; 
Airey v. Barham (1861), 29 Beav., 620: 
of. Const v. Harris (1824), 1 T. & K.> 
496, 524. Hence, a partner is often 
prevented from engagiug in another 
business, which may take away hia 
time and attention from the partnership 
business : Dean v. MacDowell (1878), 8 
Ch. I)., 345, 348. The case is, however, 
different, where on the death of one 
partner, the survivor retains his share 
in the capital, and employs it in the 
business (cf. s. 241, above); in such a 
case the surviving partner may be 
entitled to allowances for the management 


of the business, while on the other hand, 
he will be required to account for the 
profits : Brown v. De 2'aslet (1821), Jac.» 
284 (per Lord Eldon). 

3 Nor is he allo wed any remuner¬ 
ation for conducting a suit for the firm : 
Merwanji v. Rustomji (1882), 6 Bom., 
628, 638, 639. 

4 Tho right of the majority to 
decide, is necessarily confined to matters 
which occur in tho conduct of the 
partnership concern : Glassin(jton v. 
Thwartes (1823), 1 $im. & Stn., 124> 
131. 

5 The decision may be given by 
uniform practice : Const v. Harris 
(1824), l T. & JR,, 496, 523. 

6 Notice must ho given, howovor, 
to all partners : and the act of the 
majority is the act of all, only provided 
all are consulted and the majority are 
acting band fide ; Const v. Harris (1824), 
I T. & R., 496, 623, 525, 627. 

7 See the uext viz., footnote to tho 
word nature , in this clause): whore a 
matter is covered by tho articles of 
partnership, of course, no change can be 
introduced without the consent of all the 
partners: Const v. Harris (1824), 1 
T. & E., 496, 517 (per Lord Eldon). 

8 Stipulations as to the time during 
which the business is to be carried on, 
are not paramount to tho stipulations 
as to the place of carrying it on, or as 
to the nature of the business. They 
are all matters of contract, and if the 
contract is imperfect, leaving certain 
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ness of the partnership can be made, except 
with, the consent of all the partners. 1 

(6) no person can introduce a new partner 2 into a 

firm without the consent of all the partners : 3 

(7) if from any cause 4 whatsoever, any member of a 

partnership ceases to be so, the partnership is 
dissolved as between all the other members : 6 

(8) unless the partnership has been entered into 

for a fixed term, 6 any partner may retire 
from it at any time : 


essential matters -to fro subsequently 
decided by the agreement \>f the partners 
Courts hive no authority tq decide for 
them,: per JeMl, M. R, (n Clements v. 
iYorni (1878), 8 -Ch. D.; 129, 133, 

* See-a: 252, above. ' 

To * introduce a new partner is 
distinct from assignment of 'a share 
in the partnership concern : the .attempt 
to do the. first', is. void as against the 
, other partner, .kit^tbe latter (in so.far 
it is a transfer ’of rights- oi\ pro¬ 
perty) ; is valid as against -the partner 
making the assignment: Juggnf Chunder. 
Dutt v. Radha Nath Dhur (||g^,a0‘ Cal, 
069, 672; and the interest of one ’of the* 
partners in a firm may be attache^ and 
sold in execution of a personal dcoree 
against that partner under tlie Civil 
Procedure Code, s. GO : Jagat 'Chunder* v. 
Isvar Chewier (1893)," 20 Gal., 693; 
[Men Dayal y. Jugdeep (1876), * 3 (&L, 
198 (p. o.) ; 4 I. A. , 247 ; cf. the Partner¬ 
ship Act (53 & 54 Viet., e.‘ 39),. 8* 31, 
which is set out in the comment ; and * 
see Waits v. Driscoll [1901], 1 Ch/, 295, 
ibr the rights of the assignee on dissolu¬ 
tion of the partnership ; and Dodson v, 
Downey [1901], 2 Ch., 020 ‘ for the 
assignees’ duty to indemnify the assignor 
against losses arising in the partnership 
.after the assignment. The assignee is 
entitled t-o receive the profits, but not 
to interfere with the bond Jide manage¬ 
ment or administration : so in Garwood v. 


Paynter [1903], 1 Ch., 236, after one of 
the partners had assigned his share, and 
aiivagreement was bond fide entered into 
between the partners, that in considera¬ 
tion of their doing more work for the 
business, they should receive salaries— 
the arrangement , was held to bind the 
assignee : . 

3 Of course, there may be an agree¬ 
ment giving to. a partner the right to 
nominate a.partner: as in Bachubai v. 
Shornji (188b), 9 Bom., 536; .Byrne v. 
Reid [1902], 1 Ch., 735. And, if a 
partner assigns his share to a third 
person, the assignment may be accepts 
by the original partners and they may 
recognise t|te assignee as a partner: 
Bachubai v. Shumji (1885), 9 Bom., 536, 

„ 553 (Hormusji 'Nowroji Saklalwala, was 
. so recognised). 

4 A partner may cease to be such, 
e . g ., by abandonment, or loss of interest 
by laches P.Momg Tha Huyin v. Mat 
Theih uVyah(im0), 28 Cat, $3, 59 (p. c.). 

‘ 5 Of. Bachubai v- Shhihji (1885), 9 

B()m., 530* 554,-. for a case where the 
object -of the partnership was to carry 
on an agency, business for. ft fixed 

TF#M. ; \ ’ \ 

J Cf. Partnership Act (53 & 54 Viet.i 
c. 39),* s. 26, which is set o ut in ' the com¬ 
ment. The burden of proving that 
there is more than a partnership at will 
(i.e., that there is a term fixed for the 
partnership), is on the person alleging it. 
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(9) where a partnership has been entered into 
for a fixed term, no partner can, during 
such term, retire, except with the consent 
of all the partners, nor can he he expelled 1 
by his partners for any cause whatever, 
except by order of Court : 2 

(10) partnerships, whether entered into for a fixed 


term or not, are 
any partner. 4 


and in the absence of such proof, a 
partner is entitled to dissolve the partner¬ 
ship at his pleasure : Bunion v. Bunkers 
(1862), 4 DeG. F. & J., 42. 

1 Cf. Partnership Act, 1890 (53, & 54 
Viet., c. 39), s. 25, which is set out in the 
comment. Where there is a power to 
expel, the power is given to the particular 
majority, not for its own benefit, but for 
the benefit of the whole partnership,—it 
being considered an advantage to all 
that there should be such a power: it 
must therefore be exercised for the 
benefit of all : Blisset v. Daniel (1853), 
10 Hare, 493, 524, 527 : and the partners 
exercising that power should give notice 
of the cause of complaint and opportunity 
of explaining and possibly satisfying 
them: Barnes v. Youngs [1898], 1 Ch., 
414; Wood v. Wood (1874), L. R, 9 Ex., 
190 (the Chief Baron’s judgment is 
referred to by Jessel, M. R, with admira¬ 
tion in 14 Ch. D., 478). The power to 
expel must be distinguished from the 
power to dissolve the partnership: 
Russell v. Russell (1880), 14 Ch. D., 471. 

2 Of course, there may be a contract 
under which the majority of the partners 
may be empowered to expel,—ousting the 
powers of the Court under clause (8): see 
cases in the footnote to the word 
“expelled,” above. Such a power of 
expulsion may provide that the 
objectionable partner may be expelled 
in certain events: such powers are 
strictly construed. Cf. Lindloy on Partner¬ 
ship, Bk. III., Ch. 9, 2, §§ 13 (8th ed ), 


dissolved by the death 3 of 


pp. 490—493. 

3 But- in regard to a Hindu joint 

family carrying on business,—it “ is 
necessarily a peculiar kind of partnership. 
It does not cease on death ; but the shares 
in it are inheritable along with the shares 
in the joint family property.-” Bimola 
v. Mohurt (1880), 5 Cal., 792, 805; 

Sakhiabhai v. Maganlal (1901), 26 Bom., 
206, 213. See, however, the suggestive 
consideration of this question in Sokka- 
nadha v. Soklcanadha (1904), 28 Mad., 
344, 345, 346. In Anant Bam v. Channu- 
lal (1903), 25 All., 278, 282, the same 
point was more cautiously put : it was 
said that the members of the firm did 
not act on the rule by which a trading 
firm is dissolved by the death of one 
partner. “They simply, by consent, 
admitted a son of tho deceased partner 
in the room of the latter, and went on as 
before with the business. Prom this ” 
the Court “ gathered that this was in 
accordance with the agi cement entered 
into when the partnership was started.” 
And uniform practice may imply an 
agreement: Const v. Harris (1824), 1 
T. & R, 496, 523; agreements for the 
continuance of the partnership after 
death of a partner are so common that 
there is a presumption that the 
partnership is continued when the business 
is continued by the partners without 
any settlement or liquidation of the 
partnership affairs: cf. s. 256 below. 

4 See footnote to the word “ contract 
in the preliminary part of s. 253. 
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; COMMENT. - . 

Attention is drawn to the several important points mentioned in 
the footnotes to s. 253. . 

Assignment bf partner by bis , share. -Section 253 sub -s. (G) 

does not refer to the assignihefit. by a partner of his share in the 
partnership. On this question, s.31 of. the Partnership Act., 1890 (which 
is set out below in the comment to the present section) may be com¬ 
pared. See also the. footnotes to s. 253, dealing with assignment of 
shares, nomination of new partners, and expulsion of partners. 

Three classes of rights and liabilities as to partnership 
property.— In connection with partnership property, three classes of 
rights and liabilities have to be considered, viz .:— 

(1) the right to share in the capital of the partnership ; 

(2) the right to share the profits or the earnings of the firm ; and 

(3) the liability to contribute to the losses of the partnership— 

(а) to outside creditors, 

(б) to co-partners, for the purposes of making up any deficit in 

the capital originally brought into the firm. 

With reference to the proportion in which these rights or liabilities 
are shared,— 

(1) they may bo determined by contract between the parties ; but 

subject to any contract,—* 

(2) the share of each partner in the partnership property is the 

value of the original contribution by the partner, increased 
or diminished by his share of profit or loss; 

(3) all partners are entitled to share equally in the profits of the 

partnership business, and must contribute equally towards 
the losses sustained by the partnership,—notwithstanding 
that the value of their original contributions may be unequal. 1 

An illustration of those rules is furnished by a recent case , 2 of which 
the facts were as follows. There were three partners— 

Garner, who contributed originally £2,500. 

Murray, who contributed originally £314 3s. id. 

Wilkins, whose contribution is not given'in the report, say £%. 


1 In Murray v. I Vitkins [I!t)4], 1 Ch., partners wero to aliaro the not profits 
57; the capital was contributed in un- equally. 

equal shares, and, by agreement, the * Garner v. Murray [1904], 1 C!h., 57 ; 
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At the time of the dissolution of the partnership, there was a deficit 
of £897-3-8 in the capital; this deficit ought to have been made good 
by the three partners in equal proportion, i.e., £299 Is. 3d. became due 
from each. Wilkins was, however, insolvent. There were £764 9 s. id. in 
the Court, and Gamer claimed to receive the whole of this on the ground 
that, as far as possible, the loss ought to be equalized, and that, even if 
the whole were paid to him, bis loss would be £2,500 minus £764 9 s. 4d.» 
—whereas Murray’s loss would be only £314 3s. 4c?. The Court did not 
accede to this ; and its order was that each of the three partners should 
be taken to contribute £299 Is. 3d., and that, subject to this, the assets 
should be divided proportionately. So that the sum. of £764 9s. id. 
became divisible amongst the three in the following proportion— 

£2,500 minus £299 1$. 3d. 

£314 3s. id. minus £299 Is. 3d. 

£ x minus £299 Is. 3d. 

The sums involved in the case are not all mentioned in the report. 
But the following application of the principle will make the exact decision 
clear : If there are three partners— 

A, originally contributing Rs. 25,000 ; 

B, „ „ „ 10,000 

C, ,, „ „ 1,000 

The total original capital is Rs. 36,000. Should there be a loss of Rs. 15,000; 
(the available capital being only Rs. 21,000), the proper course would be 
for each to contribute Rs. 5,000, and, thereafter, to receive Rs. 25,000, 
Rs. 10,000, and Rs. 1,000 respectively,—which would ultimately give to 
A, Rs. (25,000-5,000 = ) 20,000, and to B, Rs. (10,000 - 5,000 = ) 5,000; 
C would have to contribute Rs. 5,000, and get back only Es. 1,000; i.e., 
he would be out of pocket Rs. 4,000 as the result of this particular 
transaction : so that C’s only part would be to bring Rs. 4,000, to be divided 
between A and B (the assets being Rs. 21,000 and C bringing Rs. 4,000, 
there are Rs. 20,000 for A and Rs. 5,000 for B,) each of the partners sufiering 
a loss of Rs. 5,000. Now, if C is insolvent, (as Wilkins was in Garner v # 
Murray) 1 the rule is that A and. B divide the available assets (i.e., 
Rs. 21,000) in the proportion of Rs. 20,000 to Rs. 5,000, i.e., A takes 
Rs. 16,800 and B. Rs. 4,200. Counsel for Garner unsuccessfully argued 
that the loss on A and B had to be equalized, whereas, as the case was 
decided, A suffered the loss of Rs. 8,200 and B of Rs. 5,800. 


T, IGA 


i [1904], 1 Ch. # 57. 
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As a result the following rules may be enunciated :— 

(1) Capital has to be repaid on dissolution of the partnership, to 

the partners ; should there not be assets enough or should 
there be any excess after such repayment,-— 

(2) the excess or loss must be divided or borne (not in the propor¬ 

tion in which the capital was originally contributed, but) in 
the proportion in which profits and loss are to be? respectively 
shared; 1 

(3) should it have been provided by contract between the 

parties that the profits should be shared in one propor¬ 
tion, and the losses borne in another, the second rule 
stated above would have to be divided into two separate 
rules. 

Form of property or assets of a firm : goodwill and 
contract. —As to goodwill, see the comment to s. 27, above. Its 
transfer is considered in the comment to s. 253. 

The benefit of contracts is sometimes treated as if it were a part of 
the assets, 2 or it may be considered a3 part of the right to conduct the 
business of the partnership, and to share in its profits: clauses (2) 
and (3) of s. 253. The value of this right may have to be determined 
upon the .dissolution of tho partnership : in Smith v. Mules 3 there 
were certain offices and appointments which were treated as partner¬ 
ship offices and appointments; 4 in Ambler v. Bolton , 5 there was a 
contract by which the Postmaster-General agreed that one of the 
partners should convey the mails for a definite period ; in McLean v. 
Kennard 6 there was a contract to build a harbour which had not 
been completely performed at the dissolution of the partnership. In 
such cases either the values of the rights will be ascertained and due 
allowance made,—as was done in Ambler’s case; 5 or the retiring 
partner (or his representatives) will be allowed to participate in the 
profits (or made to bear the loss) when the contract is completed,— 
as was done in McLean's case. 6 In Bachubai v. Shamji 7 the contract 
was terminable at any time and so was of no appreciable value. 


1 And in tho absence of a contract to 
the contrary, profits and losses ij.ro to be 
shared equally: s. 253 (2). 

8 Of. Bachubai v, Shamji (1885) 9 

Bom., 536, 555, 556. 


3 (1851), 9 Hare, 556. 

4 See 9 Hare, 558, 561, 573, note, 

5 (1872), 14 Eq., 427, 

• (1874), L. R., 9 Oh. App , 336. 
v (1885), 9 Bom., 536. 
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A covenant by a shopman not to carry on business within one mile 
of the shop, adds to the value of the goodwill, and is, therefore, a part 
of it, and assignable with it. 1 

Transfer of goodwill.— 51 Goodwill ” has been explained in the 
comment to s. 27, above, q.v. With reference to the transfer of good¬ 
will, 2 it has been held that goodwill is inseparable from the business, and 
not. capable of being transferred, unless it is connected with the business. 3 

Rights of transferee of goodwill.— When the goodwill is trans¬ 
ferred, the transferee becomes entitled to represent himself as the successor 
of the last owner of the business, 4 and, to a certain extent, to restrain 
competition. 5 A man may not derogate from his own grant: the 
vendor is not at liberty to destroy or depreciate the thing which he 
has sold ; there is, therefore, an implied covenant; on the sale of good¬ 
will that the vendor does not solicit the custom which he has parted 
with, it would be fraud on the contract to do so. £C These/ 5 said Lord 
Maonaugbten, “ as it seems to me, are only different turns and glimpses 
of a proposition which I take to be elementary. It is not right to profess 
and to purport to sell that which you do not mean the purchaser to 
have ; it is not an honest thing to pocket the price, and then re-capture 
the subject of sale, to decoy it away or to call it back, before the pur¬ 
chaser has had time to attach it to himself and make it his very 
own.” 6 

Goodwill is a part of the assets of the partnership. 7 * The law with 
regard to the disposal of goodwill on the dissolution of a partnership 
and as to the surviving or continuing partners’ right to set upon rival 
business was discussed and explained by Homer, J„ in in re Arbitration 
between David and Matthews. 9 See also Wedderburn v. Wedderburn . 9 


6 Trego v. Hunt [1906], A. 0., 7, 25; 
of. Curl Bros . Ltd. v. Webster [1904], 1 
Ch., 685. 

7 Jennings v. Jennings [1898], 1 Ch., 

378; Wedderburn v. Wedderburn (No. 4) 
(1856), 22 Beav., 84, 304; Inland 

Revenue Commissioners v. Muller [1901], 
A. C., 217; a.s to stamp-duty; Inland 
Revenue v. Angus (1889), 23 Q. B. D., 
579; Benjamin v. Inland Revenue [1896], 
2 Q. B., 356, 

® [1899], 1 Ch., 378. 

8(1855), 22 Beav., 84; see the case 
noted in the footnote to the word profits 
in s, 241, above. 


1 Jacoby v. Whitmore (1883), 32 

W. R., 18; 49 L. T., 335 ; Townsend v. 
Jarman [1900], 2 Ch., 698. 

3 Cf. Specific Relief Act I. of 1877, 
a. 57» illustrations (a) and ( b ). 

- 1 In Robertson v. Quiddington (1859), 
28 Beav., 529, 535 ; Wedderburn v. 

Wedderburn (No. 4) (1865), 22 Beav., 
84, 104; Inland Revenue Commissioners 
v. Muller [1901], A. C., 2 17, 224. 

4 Churton v. Douglas (1847), Johns, 

174. 

6 Cf. Encyclopaedia of Laws of 

England s. v. goodwill, VI., 403; see 

also s. 27, oxoeption I above. 






740 THE INDIAN CONTRACT ACT. [Ch. XL 

War, as a rule, suspends or terminates contracts with an alien 
enemy : * 1 a partnership with an alien enemy is dissolved by war. 2 

Partnership Act. —The following sections of the Partnership Act, 
1890 (53 & 54 Viet., c. 39) may be compared with the corresponding 
sub-sections of s. 253, as suggested in the respective footnotes thereto :— 

“■ 19. The mutual rights and duties of partners, whether ascertained 
by agreement or defined by this Act, may be varied by the consent of 
all the partners, and such consent may be either express or inferred from 
a course of dealing. 

“20.—(1) All property and rights and interests in property originally 
brought into the partnership stock or acquired, whether by purchase 
or otherwise, on account of the firm, or for the purposes and in the course 
of the partnership business, are called in this Act partnership property, 
and must be held and applied by the partners exclusively for the 
purposes of the partnership and in accordance with the partnership 
agreement. 

“(2) Provided that the legal estate or interest in any land, or in 
Scotland the title to and interest in any heritable estate, which belongs 
to the partnership shall devolve according to the nature and tenure 
thereof, and the general rules of law thereto applicable, but in trust, 
so far as necessary, for the persons beneficially interested in the land under 
this section. 

“ (3) Whore co-owners of an estate or interest in any land, or in 
Scotland of any heritable estate, not being itself partnership property, are 
partners as to profit made by the use of that land or estate, and purchase 
other land or estate out of the profits to be used in like manner, the land 
or estate so purchased belongs to them, in the absence of an agreement to 
the contrary, not as partners, but as co-owners for the same respective 
estates and interests are held by them in the land or estate first mentioned 
at the date of 1 ho purchase. 

“21. Unless the contrary intention appears, property bought with 
money belonging to the firm is deemed to have been bought on account 
of the firm.” 

“ 24* The interests of partners in the partnership property and 
their rights and duties in relation to the partnership shall be determined. 


1 Cf. comment to a. 23, above. Kwpper (1915), 31 T. L. R., 223 ; Lindley 

1 Hugh Stephenson <£• Sons, Lid. v. on Partnership (8th ed.), 87, 88, 111, 

Aktie.ngcssdschesfl fur Cartonnagen 648 ; Trotter on haw of Contract during 
Industrie [1916], 1 K. B., 763; R. v. War, Supp., 53-55. 
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subject to any agreement express or implied between the partners, by 
the following rules: 

*< (1) All the partners are entitled to share equally in the capital 
and profits of the business, and must contribute equally towards the 
losses whether of capital or otherwise sustained by the firm. 

« (2) The firm must indemnify every partner in respect of payments 
made and personal liabilities incurred by him— 

cc (&) In the ordinary and proper conduct of the business of the firm; 
or 

n. (5) In or about anything necessarily done for the preservation of 
the business or property of the firm. 

** (3) A partner making, for the purpose of the partnership any 
actual payment or advance beyond tbe amount of capital which he has 
agreed to subscribe, is entitled to interest at the rate of five per cent, 
per annum from the date of the payment or advance. 

“ (4) A partner is not entitled, before the ascertainment of profits, 
to interest on the capital subscribed by him. 

«(5) Every partner may in the management of the partnership 
business. 

No partner shall be entitled to remuneration for acting in the 
partnership business. 

“(7) No person may be introduced as a partner without the consent 

of all existing partners. 

<‘ (8) Any difference arising as to ordinary matters connected with 
the partnership business may be decided by majority of the partners, 
but no change may be made in the nature of the partnership business 
without the consent of all existing partners. 

«(9) The partnership books are to be kept at the place of business 
of the partnership (or the principal place, if there is more than one) and 
every partner may, when he thinks fit, have access to and inspect and 
copy any of them. 

“25. No majority of the partners can expel any partner unless a 
power to do so has been conferred by express agreement between the 
partners. 

u 26. (1) Where no fixed term has been agreed upon for the duration 

■of the partnership, any partner may determine the partnership at any 
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time on giving notice of his intention so to do to all the other 
partners* 

“ (2) Where the partnership has originally been constituted by deed, 
a notice in writing, signed by the partner giving it, shall be sufficient 
for this purpose. 

“31, (1) An assignment by any partner of his share in the partner¬ 
ship, either absolute or by way of mortgage or redeemable charge, does 
not as against the other partners, entitle the assignee, during the conti¬ 
nuance of the partnership, to interfere in the management cr administration 
of the partnership business or affairs, or to require any accounts of the 
partnership transactions, or to inspect the partnership books, but entitles 
the assignee only to receive the share of profits to which the assigning 
partner would otherwise be entitled, and the assignee must accept the 
account of profits agreed to by the partners. 

“ (2) In case of a dissolution of the partnership whether as respects 
all the partners or as respects the assigning partner, the assignee is en¬ 
titled to receive the share of the partner ship assets to which the assigning 
partner is entitled as between himself and the other partners, and, for the 
purpose of ascertaining that share, to an account as from the date of the 
dissolution. 

“32. Subject to any agreement between the partners, a partnership 
is dissolved:— 

“(a) If entered into for a fixed term, by the expiration of that 
term; 

“ (b) If entered into for a single adventure or undertaking, by the 
termination of that adventure or undertaking ; 

“ (c) If entered into for an undefined time, by any partner giving 
notice to the other or others of his intention to dissolve the 
partnership ; 

In the last mentioned case the partnership is dissolved as from the date 
mentioned in the notice as the date of dissolution, or if no date is so 
mentioned, as from the date of the communication of the notice* 

“33. (1) Subject to any agreement between the partners, every 
partnership is dissolved as regards all the partners by the death 
or bankruptcy of any partner. 

“ (2) A partnership may, at the option of the other partners, be 
dissolved if any partner suffers his share of the partnership property 
to be charged under this Act for his separate debt. 
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“ 44; In settling accounts between the partners after a dissolution 
of partnership, the following rules shall, subject to any agreement, be 
observed:— 

“ (a) Losses, including losses and deficiencies of capital, shall be paid 
first out of profits, not out of capital, and lastly, if necessary, 
by the partners individually in the proportion in which they 
were entitled to share profits. 

* 

“ (6) The assets of the firm including the same, if any, contributed 
by the partners to make up losses or deficiencies of' capital, 
shall be applied in the following manner and order: 

“ (1) In paying the debts and liabilities of the firm to persons who 
are not partners therein. 

“ (2) In paying to each partner rateably what is due from the firm 
to him for advance as distinguished from capital. 

“ (3) In paying to each partner rateably what is due from the firm 
to him in respect of capital. 

" (4) The ultimate residue, if any^ shall be divided among the 
partners in the proportion in which profits are divisible.” 

254. At the suit of a partner the 
dSoho partnership Court may dissolve 1 the partnership in the 
following cases :— 

(1) when a partner becomes of unsound mind: 

(2) when a partner, other than the partner suing, 

has been adjudicated an insolvent under 
any law relating to insolvent debtors : 

(3) when a partner, other than the partner suing, 

has done any act by which the whole interest 
of such partner is legally transferred to a 
third person : 

(4) when any partner becomes incapable 2 of perform¬ 

ing his part of the partnership contract: 


1 See comment) as to modes of partnership. 

dissolution by Court.. Dissolution is, 2 The incapacity may arise from tho ’ 
however, distinguishable from rescission u state of feelings/’ »\e. , dissensions: see '• 

or canciellation of the contract of comment. 
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(5) when a partner, other than the partner suing, 

is guilty of gross misconduct,! in the affairs of 
the partnership or towards his partners : 

(6) when the business of the partnership can 

only be carried on at a loss. 1 2 

COMMENT. 

Mode cf dissolution : sale, or retention by a partner on 
payment -Though, in dissolving a partnership, the ordinary course 
would be for the Court to direct a sale of the assets, and, if necessary, a 
sale of the concern as a going concern, and to give liberty for proposals 

mouhienf Part7 t0 PH1 ' Cha80 *** “^provisions are 

e . j CaSC m0Ct • hG Circiimstances of ^ Particular case : ” 

eg a partner having a seven-e.ghth share in the assets may be permitted 

j * a ‘ U . ' 011 payiug a SUm t0 the other P artner represent¬ 

ing that partner s eighth share therein. 3 

Premium, return of.-When a premium has been paid by a person, 
m ozder to be taken into partnership, and the partnership is dissolved 
before the expiration of the term fixed for the duration of the partnership 
it may be that the Court comes to the conclusion that “a payment has 
yen ma e y anticipation of something afterwards to be enjoyed, 5 ’and 
that circumstances have arisen so that the future enjovment is 
domed -a wlud, cmo the Court will »|I„„ th , k 

paid the premium to lose bis money. 4 


1 In Maycock v. Beatwn (1879), 13 
Ch. I)., 384, though the partnership 
contract was rescinded for fbatjd, it was 
held that the defrauded partner was 
entitled to a lien on the partnership 
property for everything due to him 
from his fellow partner in respect of the 
partnership, and that he was entitled to 
stand in the place of the creditors of the 
firm for sums paid by him in respect of 
the partnership liabilities (per Fry,,)'.); 
cf. Partnership Act (53 & 54 Viet., 
c. 39), a. 41, which is set out in the 
comment. 

2 The fact that there is a contract 

by whioh the managing partner is to 

receive during his life-time a commission 

on sales, does not prevent the other 


partners from dissolving the partnership 
under this clause, though they may be 
bound to compensate the managing 
partner: Cowasji v. LaUbhoy (1876), 
1 Bom., 468 (p. c.), affirming 8 Bom. H. 
C. K. (o. o. J. ), 209, whore Westropp, 
C. J.. and Bay ley, J., held that a partner, 
ship for a definite period and one which is 
not dissoluble at the will of the majority 
of the members, may be dissolved by 
decree of the Court under such circum¬ 
stances : cf. 1 Bom., 472. 

3 8ym v. Syers (1876), I App. Caa., 
174. 

* Hirst v. Tolson (1S50), 2 Mac. & G., 
134, 138; Atwood v. Maude (1868), L. R, 

3 Ch. App., 369, 375 (per Lord Cairns, 
L. C.). 







S. 254.] PARTNERSHIP. . 745. 

Dissensions amongst partners .— 44 It is evident said Lord 
Cairns, 46 that in every partnership, and especially in one requiring so much 
of mutual confidence as a partnership between two solicitors, such a 
state of feeling may arise and exist between the partners as to render it 
impossible that the partnership can continue with advantage to either. 
That state of things may be occasioned by the fault of either, or both of 
the partners; but when it is admitted that this state of feeling does in 
fact exist, it becomes immaterial by whom the bill is first filed/’ t 

Rescission of contract of partnership.-— The contract of partner¬ 
ship may, of course, be rescinded where there has not been free consent. * 2 
Rescission is distinct from a dissolution of the partnership : for, in a dis¬ 
solution, the partnership continues until dissolution; in rescission the 
Court, in effect, declares that there never was a binding agreement. But 
even when the contract is rescinded rights arising under it may be safe¬ 
guarded, especially where third parties are concerned. Moreover the 
defrauded partner has a lien .over the partnership property. 3 Cf. the 
Partnership Act, 1890 (53 & 54 Viet., c. 39), s. 40 which is set out below :—• 

The Partnership Act, 1890 (53 3^54 Viet., c. 39); ss» 35, *40 and 4^ 
are as follows‘ ^ ’ 

35. On application by a partner the Court may decree a dissolution 
of the partnership in any of the following cases 

“(a) When a partner is found ^lunatic by inquisition, or in Scotland 
by cognition, or is shown to the satisfaction of the Court 
to be of permanently unsound mind, in either of which cases 

the application may be made as well on behalf of that partner 
by his committee or next friend or person having title to 
intervene as by any other partner: 
v (6) 'When a partner, other than the partner suing, becomes in any 
other way permanently incapable of performing his part of the 
partnership contract: 

41 (c) When a partner, other than the partner suing, has been guilty 
\ of such cbnduct as, in the opinion of the Court, regard being 
had to the nature of the business, is calculated to prejudicially 
, aifeot the carrying on of the business: 
u ( d) When a partner, other than the partner suing, wilfully or 
persistently commits a breach of the partnership agreement, 

* Atwood y. Maude (1868), L. R, 8 See footnote to the word 'misconduct/ 
3 Ch. App., 369, 373. in s. 254 (5). 

2 Ct s. 19 above. 
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or otherwise so conducts himself in matters relating to the 
partnership business that it is not reasonably practicable for 
the other partner or partners to carry on the business in 
partnership with h»m: 

" («) When the business of the partnership can only be carried on at 
a loss: 

" If) Whenever in any case circumstances have arisen which, in the 
opinion of the Court, render it just and equitable that the 
partnership be dissolved.” 

“ 40. Where one partner has paid a premium to another on entering 
into a partnership for a fixed term, and the partnership is dissolved 
before the expiration of that term otherwise than by the death of a partner, 
the Court may order the repayment of the premium, or of such part thereof 
as it thinks just, having regard to the terms of the partnership contract 
and to the length of time during which the partnership has continued; 
unless 

“ (a) the dissolution is, in the judgment of the Court, wholly or chiefly 
due to the misconduct of the partner who paid the premium, • 
or 

(i) the partnership has been dissolved by an agreement containing 
no provision for a return of any part of the premium. 

“ 41. Where a partnership contract is rescinded on the ground of the 
fraud or misrepresentation of one of the parties thereto, the party entitled 
is, without prejudice to any other right, entitled— 

“ (a) to a lien on, or right of retention of, the surplus of the partnership 
assets, after satisfying the partnership liabilities for any sum 
of money paid by him for the purchase of a share in the partner¬ 
ship and for any c apital contributed by him, and is 

" (b) to stand in the place of the creditors of the firm for all 
payments made by him in respect of the partnership liabili¬ 
ties, and 

“ (c) to be indemnified by the person guilty of the fraud or making the 
representation against all the debts and liabilities of the 
firm.” 

Dissolution of 
partnership by pro¬ 
hibition of business. 


255. A partnership is in all cases 
dissolved by its business being prohibited 
by law. 
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COMMENT. 

In Hale v. Hale 1 2 the defence was that the plaintiff was not entitled 
to be a partner because he was a spiritual person, and under various 
English statutes spiritual persons were to a greater or less extent made 
incompetent to buy or sell or engage in trade." . ' \ .\ / 

Cf. s. 23, above, and comment thereto, and the Partnership Act,. 
1890 (53 & 54 Viet., c. 39), s. 34, which is as follows — 

“ 34. A partnership is in every case dissolved by, the happening of 
any event which makes it unlawful for the business of the firm to be 
carried on, or for the members of the firm to carry it bn in partnership.” 

256. If a partnership entered into for a. fixed 
term be continued after such term has 
nights and obii- expired the rights and obligations of the 

gations of partners r 5 0 . t 

in partnership con- partners will, in the absence ot any • 

tinned after expiry 1 \\ • 

of term for which it agreement to the contrary, remain tire 
same as they were at the expiiation oi 
the term, so far as such rights and obligations can be 
applied to a partnership dissolvable at the will of any 
partner . 3 ' ' * 

COMMENT. 

The following terms are consistent with and can be applied to a 
partnership at will: (a) an arbitration clause:* (6) that, the surviving, 
partner may purchase for £1,500 a deceased partners interest in the 
goodwill of the business. 6 ,^ V * 

But, of course, the provision‘that .A. notice should be given for 
dissolving the partnership’,- is not applicable to a partnership dissolvable 
at will. Therefore, such a term does not become incorporated into the 
terms binding the partnership- continued after the fixed term.® 

Partnership Act, 1890 (53 & 54 Viet,, c. 39), s. 2j, is as follows 
“ 27— (1) Where a partnership entered into for a .fixed term is con¬ 
tinued after the torm has expired, and without any express new agreement, 


1 21 Hen. VIII. c. 13, s. 5 (repealed). the partnership is entered into. 

2 57 Geo. Ill, o. 99 (1817); I & 2 4 * OiUelt v. Thornton (1875), 19 Eq., 699. 

Viet., o. 10(5, ss. 29, 31 (1838). ' * Cox v. WUlougkby (1880), 13 Qu. 

3 See comment, as to the rights and D., 803. 

obligations that continue operative «Featherstonhaugh v. Fenwick (1810), 

after expiration of the term for which 17 Ves., 298, 
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the rights and duties of the partners remain the same as they were at 
the expiration of the term, so far as is consistent with the incidents of 
a partnership at will. 

“ (2) A continuance of the business by the partners or such of them 
as habitually acted therein during the term, without any settlement or 
liquidation of the partnership affairs, is presumed to be a continuance 
of the partnership.” 

257. Partners are bound to carry on tlxe business 
General duties of the partnership for the greatest com" 
partners mon advantage, to be just and faithful 1 

to each other, and 2 to render true accounts 3 and 
full information 4 of all things affecting the partnership 
to any partner or his legal representatives. 

COMMENT. 

Books of account : inspection by agent of partner. —Under 
•fir 257 partners are bound (amongst other things) to render true inform¬ 
ation to each other. One means of information is inspection of the 
books of account*. The right to do so is valuable, as enabling a partner 
, to ascertain the position of the partnership business, 5 and is, therefore, 
included in the terms of this section, as well as of the Partnership Act, 
1890 (53 & 54 Viot., c. 39), s. 24 (9); which is set out in the comment to 
s. 253, above. 

But the right to inspect may be specially provided for by the 
articles of partnership, as was done in Bevaris case. 5 There an agent 
of a partner was allowed to inspect the books, provided that the agent 
was a person to whom no reasonable objection could be taken by the 
other partners, and that he undertook not to make use of the informa¬ 
tion which he would thus acquire, except for the purpose of confidentially 
advising his principal. 5 


1 Henco a partner is entitled to believe 
the representations of his partner 
“ to bo accurate, without looking at the 
books ; ” Rawlins v. Wickham (1858), 
'3 DeG. & J., 304,* Betjemann v. Betje¬ 
mann [1895]. 2 Ch., 474. 

2 The Partnership Act# 1800 (53 & 54 

Viet., c. 30), s. 28 (which is set out in 


the comment) is, it will be observed, 
practically the same as the words follow¬ 
ing “ to render true accounts.” 

3 See the footnote to the word 
“ management n in s. 253 (3). 

4 Such information may be contained 
in the books of account: see comment. 

5 Bevan v. Webb [1901], 2 Ch., 59, 68. 



s. 258.] 


PARTNERSHIP. 


749 


Transcribing account.—A partner may also transcribe or make 
extracts from the books of account. 1 

If, however, a partner proposes to use such extracts for purposes 
injurious or hostile to the interests of the firm, “ it is conceivable that 
... he might be restrained from so doing. But in such case, 
it would not be the obtaining of the information, but the use the partner 
proposed to make of it when obtained, which would be restrained.” 2 * 

The Partnership Act, 1890 (53 and 54 Viet., c. 39), s. 28, is to the 
following effect 

« 28. Partners are bound to render true accounts and full information 
of all tilings affecting the partnership to any partner or his legal repre¬ 
sentatives.” 

toot 258. A partner mart account to the 
benefit derived from 3 f or benefit derived from a 

transaction affeoting . 

partnership. 


transaction affecting the partnership. 


Illustrations. 

(a) A, B and C aro partners in trade. C, without the knowledge of A 
and B obtains for his own sole benefit a lease of the house in which the 
partnership business is carried on. A and B are ©ntitled to participate, it 
they please, in the benefit of the lease. 4 * 

(b) A, B and C carry on business together in partnership as morohants 
trading betweon Bombay and London. D, a merchant in London, to whom 
thev make their consignments, secretly allows C a share of the commission 
which he receives upon such consignments, in consideration of C s using his 
influence to obtain the consignments for him. C is liable to account to the 
firm for the monoy so received by him. 

COMMENT. 

Compare s. 213, above, and the comment thereto, see also ss. 216, 
218, above, and the Partnership Act, 1890 (53 & 54 Viet., c. 39), 
s. 29, which is set out, below, in the comment to the present section. 

Additional Illustration.—In Bentley v. Craven 6 one partner, A, 
was employed to purchase sugar for the firm. A was a grocer, and so 
peculiarly cognizant of the variations in the sugar market: ho bought 
privately at a time when the price was low, and then sold to the firm 


1 Greatorex v. Grealorex (1847), l 
DeG. & Sm., 092. 

2 Trego v. Hunt [1890], A. C., 7, 26 
(Lord Davey). 

a Where a case arises in which any 
of the partners has died, and his share 
in the capital and or profits, is allowed 


to bo continued in the firm, sec ss. 240, 

241, above. 

4 This illustration seems to bo based 
on Feathmtonhaugh v. Fenwick (1810), 

17 Ves., 298. 

6 (1853), 18 Beav., 75. 
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a!; the market-rate when the market-price rose : lie was held bound to 
account for the profits to the firm. 1 

Similarly no partner can make use of the premises and the stock 
and effects belonging to the partners for his own exclusive benefit. 2 3 

The Partnership Act, 1890 (53 and 54 Viet., c. 39) s. 29, is as 
follows;— 

% 29, (1) Every partner must account to the firm for any benefit 
•derived by him without the consent of other partners from any transac¬ 
tion concerning the partnership or from any use by him of the partnership 
property, name or business connection. 

Cf (2) This section applies also to transactions undertaken after a partner¬ 
ship has been dissolved by the death of a partner, and before the affair 
thereof have been completely wound up, either by any surviving partner 
•or by the representatives of the deceased partner. J> 

259. If a partner, without the knowledge and 
Obligations, to consent of the other partners, carries on 

carrying 0 on com^- an F business competing ^ or interfering 
ing business. with that of the firm, he must account 

to the firm for all profits 4 made in such business. 6 and 
must make compensation to the firm for any loss 
occasioned thereby. 

COMMENT. 

Compare s. 27, exception III., above ; and the Partnership Act, 1890 
(53 & 54 Viet., c. 39), s. 30 which is as follows :— 

“ 30. If a partner, without the consent of the other partners, carries 
on any business of the same nature as and competing with that of the firni } 
he must account for aud pay over to the firm all profits made by him in 
that business.” 


1 Bub the partner would not be bound 
.to acoount for the profit# in every case 
where he carries on another business : 
Dean v. Macdowell (1878), 8 Ch. X>., 345; 
Acts v. Benkam [1891], 2 Ch., 244; in 
the last cited case the business in which 
the partner entered was not connected 
with the partnership business. 

2 Turner v. Major (1862), 3 Gitf., 
442. 

3 Much more must he account for the 


profits, if he makes use of any property 
belonging to the partnership; and the 
ooodwjxl, of the firm is an asset, see 
comment to s. 253, above ; see also the 
Partnersliip Act 1890 (53 & 54 Viet., c. 39), 
s. 42, which is set out in the comment to 
s. 241, above. 

4 See the comment to s. 258, above, 
and the footnote thereto. 

& Aas v. Denham [1891], 2 Oh., 244, 
255, per Lindley, L. J. 
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260. A continuing guarantee, given either to a 

Revocation of &m 0r t0 a thild P ersCm > aspect of 
continuing guaran- the transactions of a firm, is, in the ab- 

sence of agreement to the contrary, 1 
revoked as to future transactions by any change 2 
in the constitution of the firm to which, or in respect 
of the transactions of which, such guarantee was given. 

COMMENT. 

Section 260 was based on the Mercantile Law Amendment Act, 
1856 (19 & 20 Viet., c. 97), s. 4,® which has, in England, been repealed 
and re-enacted as s. 18 of the Partnership Act, 1890 (53 & 54 Viet., c. 39). 

The latter section is as follows:— 

46 18. A continuing guarantee or cautionary obligation given either 
to a firm or to a third person in respect of the transactions of a firm is, 
in the absence of agreement to the contrary, revoked as fco future trans¬ 
actions by any change in the constitution of the firm to which, or of the 
firm in respect of the transactions of which, the guarantee or obligation 
was given.” 

261. The estate of a partner who has died is not, 
Non-iiabiiity of in* the absence of an express agreement, 4 

SyT for subsequent liable in respect of any obligation in- 
obiigatwns. currecl by the firm after his death . 5 


COMMENT. 

Agreement making estate liable.—The agreement must, of 
course, be by the deceased partner, and the fact that the surviving 


1 B.g„ by an express stipulation that 
the guarantee was ivith the firm or its 
successors : Backhouse v. Hall (1865), 6 
B, & S., 507, 519. In Metcalf v. Bruin 
(1810), 12 East., 400, an agreement to the 
contrary was presumed from the fact 
that the company to whom the guarantee 
was given was a fluctuating body, and 
the probability was that the parties 
intended that the guarantee should not 
bo revoked. 

% “ So long as the parties wero only 


liable to be altered by death there would 
bo no change in the linn ; but if they 
took in new partners, there would ” i 
Backhouse v. Hall (1805), 6 B. & S., 507, 
521; Neel Comul Mookerjee v. Bipro- 
dass Mookerjee (1901), 28 Cal., 597. 

8 The section is printed in the report of 
Backhouse v. Hall (1865), 6 B. & S., 507. 

4 See comment, as to the parties to 
such an express agreement. 

* Friend v. Young [1897], 2 Ch., 421, 
428. 
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partners hold out that the deceased partner is still living, or that his 
estate is bound will not bring that effect about. 1 But, if the deceased 
partner has authorized his executors to let his assets continue in the firm, 
the estate may be liable. This, however, depends upon the testamentary 
powers of the deceased, and where those powers are limited, as in the 
case of Muhammadans, the question may arise whether the testator can 
bind his estate after his death. 

On the other hand, it has been held that the surviving partners 
are trustees of the partnership property for the representatives of the 
deceased partners. 2 

262. Where there are joint debts due 3 from the 
partnership, and also separate debts due 
from any partner, the partnership 4 pro¬ 
perty must be applied in the first instance in payment of 
the debts of the firm, and, if there is any surplus, then 
the share of each partner must be applied in payment of his 
separate debts or paid to him. The separate property of 
any partner must be applied first- in the payment of his 
separate debts, and the surplus (if any) in the payment of 
the debts of the firin. 5 


Payment of part¬ 
nership debts, and of 
separate debts. 


COMMENT. 

Sir Henry S. Maine , 6 in enumerating the points on which the 
Indian Contract Act differs from the English law, quoted the following 
remarks of the Commissioners which seem to have reference to the present- 
section :— 

u 25* According to the English law, when there is any partnership 
property, the separate property of any partner must be employed first 


1 Webster v. Webster (1791), 3 Swanst. 
490 n,; Droaynes v. Noble {Houltords case) 
(1816), 1 Moi\, 630, 616, 622; Vullianry 
y. Nobk (1817), 3 Mer., 593, 614. 

2 Rawlal v. Lukkimchand (1861), 
1 Bom., & L. C. R., Appx. 61. 

3 Whether the dobts are due upon 
insolvency or death of a partner: cf. 
Ridgeway v. Clare (1864), 19 Beav., Ill, 
116. 

4 What the partnership property is, 


becomes sometimes rather difficult to 
determine: cf. Ewioni v. Mohun (1880), 
6 Cal., 792, 804; Joykisto v. Nittya - 
nund (1818), 3 Cal, 738, 740. 

5 So that “ joint creditors cannot 
touch the separate estate until after 
payment in full of the separate debts 
Lodge v. Prichard (1863), 1 X)eG. J. & S., 
610, 614. 

6 See pp. 3—9, above, for the full state¬ 
ment of Sir H. Maine. 
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in the payment of his separate debts ; and the surplus, if any, in the pay¬ 
ment of his partnership debts; but when there is no partnership property 
the separate property of any partner must be applied equally to the pay¬ 
ment of all the partnership and separate debts for which such partner 
is liable. It thus depends upon the existence or non-existence of partner¬ 
ship property, no matter how small in amount, which of the two rules 
is to govern the division of the separate property of the partners. We 
have thought it right so to frame the law that the rule first stated, which 
is more equitable, shall prevail whether there is any partnership property 
or not. The principle on which we proceed is that of having regard to 
the views of the creditor in giving the credit. In contracts with a firm, 
partnership property is primarily looked to ; in dealing with a partner 
with which the firm has nothing to do, all that is looked to is his own 
Sufficiency.” 

Section 262.—The rule enacted by the section will be fclear if stated 
in the following form 

Where the debts are of the following description, viz., 

(1) joint debts from the partnership ; and also 

(2) separate -debts due from each partner,— 

Then the property has to be applied as follows : - 

(1) the partnership property must be applied, 

(a) in payment of the debts of the firm ; and if there is any 

surplus, then,— 

(b) the share of each partner (in the surplus, if any, of the partner¬ 

ship property) must be,— 

(i) applied in payment of his separate debts, or 

(ii) paid to him; 

(2) the separate property of any partner must be applied, 

(a) first in the payment of his separate debts, and 

(b) the surplus, if any (of his private property), must be applied 

in the payment of the debts of the firm. 

Principle of s. 202.—“ This rule,” viz., that on which s. 262 is based, 
where there is separate property “ may perhaps proceed,’ said Turner, 
L. J., “ upon this ground that the joint estate is clearly liable both at law 
and in equity for the joint debts-at law by reason of the survivorship 
and in equity by virtue of the rights of the partners inter se, to have it* so 
applied; and that the separate estate is as clearly liable both at law and 
in equity for the separate debts; and that the carrying over the surplus of 
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the one estate to the other although it may not strictly work out the 
rights, may afford the best means of adjusting the complications which 
nrise from the joint estate being liable to the separate debts only so far as 
the interest of the partners from whom the debts may be due may extend, 
and from the separate estates if taken for the joint debts having recourse 
•Over against the joint estates, and which arise also from the equities 
between the jwtners.” * 1 2 

Lord Blackburn, however, said: “ The reason was, I take it, not 
upon the ground that there was a right in the private creditors to 
be paid out of the separate estate,'or a right in the joint creditors to 
be paid out of the joint estate, for I do not think that there was any 
■such rule ; but it was said that the rule was to be adopted partly at least 
on the ground of convenience * in administering the bankruptcy law. 
It was thought that the administration of the bankruptcy law could not 
be conveniently carried out if the estates were to be mixed : whether 
that was a right notion or not I do riotflknow.” 3 

Similarly Lord Eldon said it was extremely difficult to say upon 
what the rule was founded. 4 

The Partnership Act, 1890 (53 & 54 Viet., c. 39), s. 23 is as follows : 

“ 23. (1) After the commencement of this Act a writ of execution 
shall not issue against any partnership property except on a judgment 
against the firm. 

“ (2) The High Court, or a Judge thereof, or the Chancery Court 
•of the County palatine of Lancaster, or a County Court, may, on the 
application by summons of any judgment creditor of a partner, make 
an order charging that partner’s interest in the partnership property and 
profits with payment of the amount of tbe judgment-debt and interest 
thereon, and may by the same or a subsequent order appoint a receiver 
of that partner’s share of profits (whether already declared or accruing), 
and of any other money which may be coming to him in respect of the 
partnership, and direct all accounts and inquiries, and givo all other 
orders aud directions which might have been directed or given if the 
charge has been made in favour of the judgment-creditor by the partner, 
or which the circumstances of the case may require. 

**.■ ■ ■ - i' -a. 

1 Lodge v. Prichard, (1863), 1 DeG. 

J. ft S„ 610, 613, 614. 

2 Cf. Dulton v. Morrison (1810), 17 

Vcs., 103, 211: “more upon principles 

Of convenience then as standing upon 


legal reasoning ” (per Lord Eldon). 

3 Head v. Bailey (1877), 3 App. Cas., 
94, 102. 

4 Gray v. Chiswdl (1803), 9 Ves., 116“, 
126, 
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“ (3) The other partner or partners shall be at liberty at any time 
to redeem the interest charged, or in case of a sale being directed, to 
purchase the same. 

“ (4) This section shall apply in the case of a cost-book company 
.as if the company were a partnership within the meaning of this Act. 

u (5) This section shall not apply to Scotland. 1 ' 

263. After a dissolution of partnership, the rights 
, and obligations of the partners 1 continue 

Continuance ot ° x 

partners’ rights and | n a u things necessary 2 for winding up 

obligations after ° . . ° L 

•dissolution. the business of the partnership. 


COMMENT. 

Illustration a of things necessary for winding up the business of 
the partnership will be found in the footnote to the word “ necessary ” 
in s. 263. 

Sections 37 and 43 deal with specific matters on which the Indian 
Act is silent. They are set out at the end of the present comment. 

“ The surviving partners/' said Sausse, C. J., “ are treated as 
trustees of the partnership property for the benefit of the representatives 
of a deceased partner/' 3 But, as Lord Westbury pointed out, 4 this is 
an inaccurate use of the term 4 trustee The surviving partner “ is not 
a trustee either expressly or by implication. On the death of a partner 
the law confers ou his representatives certain rights as against the sur¬ 
viving partner and imposes upon the latter correspondent obligations. 
The surviving partner may be called, so far as those obligations extend, 


1 Sei? comment, on the question whether 
this right of the partners devolves upon 

the representatives of a deceased or 
insolvent partner. 

a E.g., (a) to realize the partnership 
property by pledging or selling it: Be 

Bourne , Bourne v. Bourne [1906], 2 Ch., 
427 ; (b) to receive and pay money on 
account of the partnership: Butchart v. 
Dresser (1853), 4 DoG. M. & G., 542 ; (c) 
for the purposes of performing the 
contracts entered into during the 
Continuance of the partnership: ib. ; (d ) 
as regards goodwill see comment to s. 253 
above; (e) the firm’s name may (in the 


absence of a contract to the contrary) 
be used by each of the partners : provided 
ho does not expose his former partners 
to any risk of liability : Burchett v. Wilde 
[1900], 1 Ch., 551. 

3 Randal v. Lakhmichand (1801), 1 Bora. 
H. C. R. Appdx., 51,62, citing Bindley on 
Partnership, 584 (1st ed.)> 991 (2nd eel.), 
and Booth v. Parkes (1829), 1 Mo Hoy. 
465; Beatty, 444. 

4 Knox v. Gye (1872), L. R., 5 Eng. & 
lr. App., 656, 675 ; but Lord Hatherley, 
L. C., dissented, and held that the sur¬ 
viving partner was a trustee, and could 
not plead the Statute of Limitations. 






756 


THE INDIAN CONTRACT ACT. 


[Ch, XI. 


a trustee for the deceased partner ; but when these obligations have been 
fulfilled or are discharged or terminate by law, the supposed trust is at 
an end.” 

Receiver,— It is competent to any partner to apply, in case of 
necessity, for a receiver, and to have the affairs of the partnership wound 
up under the directions of the Court, and thus to prevent his partner 
from exercising unduly any power which he has as a partner ; but, in 
the absence of such application, the powers of each partner continue, 1 
See also in the comment to s. 265, the paragraph beaded “reliefer 
receiver.” 

It has been held by the Bombay High Court 2 3 that the rights and 
obligations of the partners, continue in the surviving partners, and that 
the representatives of a deceased or insolvent partner will not be permitted 
to take the management of the affairs of the partnership out of the hands 
of the other partners '* The decision is based on English authorities, 
which, are more fully referred to in the footnote. 2 No reference is 
made in the judgment of the Bombay High Court to s. 45 above, in accord¬ 
ance with which joint rights devolve upon the surviving co-promisers, 
jointly with the representatives of the deceased co-promisers,—the law 
being different in England. With reference to partners, Sir W. Page 
Wood, when V. C\, pointed out that a solvent partner would not be able to 
assign over, as part of all his right and interest his powers as partner, 1 ** 
still less can a '^blvent partner, by exposing ’hinWf, although perfectly 
bond fide, to a judgment, and allowing his share to be taken in execution, 
pass to the Sheriff any such power of selling the 'partnership property 
for the purpose of winding up the partnership affairs.* This v \cpn.sider- 
ation may point to a different rule being followed** in the'ease of partner¬ 
ships from that laid down in's. 45, above i and the decision in Shidappa* 
case 4 may, perhaps, be grounded on it. 


1 ButcJiart v. Dresser (1853), 4 DoO.‘ 

M. & G , 542. 

3 Shifluppcf v * V ‘ Shiwalimjappa i 1 899), 

1 Bom. L.&/42 per Parsons and Ranade, 
JJ. . citingBindley on Partnership : see Bk. 
ILv Dh- 234;\jp. 690 (8th ed:j; Alter*, v. 
KiUtfe (1819), 4 Mad., 464 ; (bankruptcy 
determined the partnership, ahd the 
assignees of, the bankrupt become en¬ 
titled to the interest of the bankrupt, 
but they do not become partners and 
have no right to exclude tho solvent, 
partners from the possession); Exp. 


Finch (1832), 1 IX & Ch., 274; (Court 
has no power to take partner hip bopks 
out of the hands of a solvent partner for 
tho purposes of tho bankruptcy of the 
other partner); Fraser v. Kirskaw 
(1856), 2 K» k . J." r 49b (a partner A 
cannot transfer voluntarily or involun¬ 
tarily the.power to sell the partnership 
property on the insolvency of his co_ 
partner B)- 

3 Fraser v. Kershaw (1-856), 2 K* & J., 
496. 50f, cf. s. 253 (6), above. 

* (1899), 1 Boin. L. 42. 
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The Partnership Act, 1890 (53 & 54 Viet., c. 39) ; sa. 37, 38 and 
4.3 are as follows :— 

“ 37. On the dissolution of a partnership or retirement of a partner 
any partner may publicly notify the same, and may require the other 
partner or partners to concur for that purpose in all necessary or proper 
acts, if any, which cannot be done without his or their concurrence. 

<e 38. After the dissolution of a partnership the authority of each part¬ 
ner to bind the firm, and the other rights and obligations of the partners, 
continue notwithstanding the dissolutions so far as may be necessary 
to wind up the affairs of the partnership, and to complete transactions 
begun but unfinished at the time of the dissolution, but not otherwise. 

“ Provided that the firm is in no case bound by the acts of a partner 
who has become bankrupt; but this proviso does not affect the liability 
of any person who has after the bankruptcy represented himself or 
knowingly suffered himself to be represented as a partner of the bankrupt, 
43. Subject to any agreement between the partners, the amount due 
from surviving or continuing partners to an outgoing partner or the 
representatives of a deceased partner in respect of the outgoing or deceased 
partner’s share is a debt accruing at the date of the dissolution or death. ’ 

264. Persons 1 dealing with a firm will not be affected 2 
by a dissolution of which no public 
notice 3 has been given, unless they 
themselves had notice of such dissolution. 4 


Notice of dissolu¬ 
tion. 


1 Section 264 operates only in favour 
•of strangers to the partnership : RuMomji 
v. Sheih Purshotamdm (1901), 25 Bom., 
■606, 614. 

2 E.g., in regard to the. question 
whether a retiring partner discontinues to 
he a partner, and, consequently, whether 
the agency under the partnership has 
terminated (cf. ft. 251, above* and the 
•comment thereto): Ckundee Churn Dutt 
v. Eduljee Covxusjee Bijnee (1882), 8 Cal., 
678, 684. 

3 AS TO SUFFICIENCY OF NOTICE, 

see Godfrey y Turnbull (1795), 1 Esp., 
371 (per Lord Kenyon). In Roopchund 
Pundit v. Madhub Chunder Base (1S82)» 
8 Cal., 081w. > Garth, C. J.» and 
Pontifex, J., expressed the opinion that 
the notice of dissolution should ha pub¬ 
lished in the official gazette ; and that 


the publication of such a notice in the 
Calcutta Exchange Gazette would clearly 
not be sufficient. This view was after¬ 
wards abandoned by the deciding judges 
{Ckundee Chum Dutt v. Eduljee Coumjee 
Bijnee (1882), 8 Cal., 682, 683), and it 
was hold that the sufficiency of notice, 
whether public or otherwiso, is one of 
fact than of law, depending upon the 
circumstances. upon the locality, and 
upon whether there arc any, and what, 
newspapers in circulation there, or upon 
what are the usual means of giving 
public notice in the neighbourhood, ib., 
684. See also the Civil Procedure Code, 
1882, 88. 347, 354, which are repealed by 
the Provincial Insolvency Act, III. of 
1907. See also s. 16 (7) of the latter Act, 
4 Cf. Abdul Alii v. Ranchodhl (1916), 
19 Bom. L. R., 86. 
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COMMENT. 

The principle of this section is that in the case of a dissolution 
ctf the partnership, or of the retirement of some of its members, the v 
agency. as between the partners themselves would cease from the time- 
of such dissolution or retirement; but as regards third persons the agency 
would continue until it had been duly notified. 1 

Construction of s. 264. —Several questions arise on the construc¬ 
tion of s. 264 :— 

‘(1) “The converse of the proposition stated in the section is not 
affirmed,”—as pointed out by GaTth, C. J., in the course'of 
arguments, 1 

(2) What is the meaning of 46 public notice ? ? 2 

(3) Are all customers, whether old or new in the same position ? :— * 

(a) “ I suppose/’ said Garth, C. J., 46 the section means that 
all persons dealing with a firm, whether old customers 
or new will be affected by any dissolution of the firm 
or any charge of its members if they have actual notice 
of the fact.” 

(&) If 44 public notice ” is given, are old and new customers alike 
bound, though they have no actual notice ? This question 
has been answered in the negative, and it has been held 
that,— 

(i) in the case of old customers who are known to the firm as 
having dealt with it, an express or specific notice by 
circular or otherwise should be given, 3 but that,— 

(ii) as regards persons who have not dealt with the firm (or 
in other words, the general public) it is impossible in a 
large community to give any specific notice, and, there¬ 
fore, as regards them the most effectual public notice that 
can be reasonably given is sufficient to terminate the 
agency. 3 

(4) Conversely to (3) above, notice need not be given of the retire- 
V.'. ment of a dormant partner who is not known to be a partner. 4 


1 Ghundee Chum Unit v. Eduljee 3 lb. Garth, C. J., citing Lindloy on 

Cowmjte Bijnea (1882), 8 Cal., 078, 081. Partnership (3rd ed.}, pp. 429, 430. 

2 See v tlie footnote to the word 4 Ramasami v. Kadar Bibi (1886), 9 

?■* noticein s, 204. Mad., 492. 
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The Partnership Act, 

'follows :—- 


1890 (53 & 54 Viet.; ,b. 39), s. 36 is as 


u 36. (1) Where a person deals with a firm after a change in his 

constitution he is entitled to treat all apparent members of the old firm 
as still being members of the firm until he has notice of the cl\ange. 

“ (2) An advertisement in the London Gazette as to a firm whose 
principal place of business is in England or Wales, in the Edinburgh 
Gazette as to a firm whose principal place of business is in Scotland 
and in the Dublin Gazette as to a firm whose principal place of business 
is in Ireland, shall be notice as to persons who had not dealings with the 
firm before the date of the dissolution or change so advertised, 

“ (3) The estate of a partner who dies, or who becomes bankrupt, 
or of a partner who, not having been known to the person dealing with 
the firm to be a partner, retires from the firm, is not liable for partnership 
debts contracted after the date of the death, bankruptcy, or retirement 
respectively.” 

265. Where 1 a partner is entitled 2 3 to claim a dis¬ 
solution of partnership, or where a part- 
Court on dissolution. ricrship has terminated; the Court may,'*' 

or after termination. ^ ^ ^ contract to the 

contrary, wind up 4 the business of the partnership, provide 
for the payment of its debts 5 and distribute the surplus 
according to the shares of the partners respectively. 6 


COMMENT. 

Modes of Dissolution —See comment to s. 254, above / as to 
modes of dissolution, and cf. the Partnership Act, 1890 (53 & 54 
Viet., o. .39), s. 39, which is set out at the end of the comment to the 
present section. 


1 For the old s. 205, and for an analysis 
of the present section, see comment. 

2 See comment as to forms of 
PLAINTS. As to LIMITATION of .suits for 
acoount. see the Indian Limitation Act, 
art. 106. 

3 As to the three powers given under 
this section, see comment. 

4 For forms of deckers see Civil 

Procedure Code, Appendix D, Nos. 21, 


22; and see the comment. 

5 The payment of costs is, of course, 
also provided for: see form of decree 
referred to in the comment. 

6 Besides the three reliefs of winding 
up, providing for debts, and distribution 
of assets, the Court frequently appoint* 
a receiver, on which see comment. 

7 Citing Syers v. Syei'# (1876), 1 App. 
Cas., 174. 
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Repealed s 206.— The present s. 265 was suInstituted for the original 
'section by the Indian Contract Act Amendment Act, IV. of 1886, a. 1. 

The first part, of the repealed section 1 2 ran as follows: In the 

absence, of any contract to the contrary after the termination of the 
partnership, 8 each partner or his representatives may 3 apply -to the 
Court to wind up,” etc., as in the present section. . 

The repealed section continued as follows : “ Explanation -—The 

Court in this section means a Court not inferior to the Court of a'District 
Judge within the local limits of whose jurisdiction the place or principal 
place of business of the firm is situated.” 

Powers of Court under a. 265. —Under the present section the 
Court is empowered :— 

(1) to wind up the business of the partnership ; 

(2) to provide for the payment of its debts ; and 

» 

(3) /to distribute the surplus according to the shares of the 

partners respectively. 4 

[(4) moreover, the Court, as a rule, disposes of all questions arising 
between the partners out of the partnership transactions 
in the adjudication of a winding-up suit, 5 * * ] 


1 The old section was unfavourably 
criticized in Juggnt Chunder Dull v. 
Rada Nath Butt (1884), 10 Cal., 009, 
673. 

2 Hence, under the old section it was 

necessary, in order to give jurisdiction 

to fcho District Court, that there should be 

“ terinination* *.e., dissolution of the 

partnership,” previously to his institution 
•of the suit: Sorabji Fardunji v. Dulabhbhai 

Hargovandas (1880), 5 Bom., 65. 

a A Bull Bench of the Madras High 
Court had held that a suit to wind up 
a partnership, and to distribute the 
profits, was not, under the repealed s. 265, 
cognizable by a Court subordinate to a 
District Court: Ramayya v. Chandra 
Sahara (1882), 5 Mad., 256 (f. b.) ; 
Prmad Bass v. Jhmick Lai (1881), 7 
Cal., 157 ; Ram Chandra Shaha v. Manech 
Chunder Banikya (1881), 7 Cal., 428. 
Previous to this, it had been held that as 
the words of the old section were “ may 


apply,” therefore it was an enabling or 
permissive section ; and that it did not 
prohibit a suit being brought ehewhere 
than where the place of business is, 
if there existed a sufficient ground of 
jurisdiction in another court (<?.#., 'resi¬ 
dence of defendant): Ram asa m i. v. 
T) x iruvengadamnty (1877),. 1 Mad., 340, 
and that it was left to the option of the 
plaintiff either to institute proceedings 
under that .section or to pursue his 
ordinary civil remedy by instituting a 
regular suit in the Court; which, has 
jurisdiction having regard to the., pecu¬ 
niary value of the suit •* Luchman Fall v. 
Ram Lull (1880), 6 Cal., 521 ; see also 
Juggnt Chunder v. Rada Nath (1884), 
10 Cal., 669, 673. 

4 .Besides the three reliefs, mentioned 
above, the Court generally appoints a 
receiver : see comment. 

6 Laibha i v. Kmxhsji '(1871 ). *8 B<> m . 
H. C. R. (o, c.), 209. 
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The powers, mentioned in s. 265, are to be exercised when, 

{i) a partner is entitled to claim a dissolution of the partnership, or 
(ii) a partnership has terminated. 

The appointments of a receiver by the Court is more fully referred 
to in the comment below. 

Reluctance of Court to interfere— Two observations of a 
general nature may be made before considering the section in detail. 

(1) The relation between partners is a close and fiduciary one, and 
the Court does not lightly undertake the regulation of 
their internal affairs so long as they wish to continue the 


relation. 1 


(2) When the Court has to interfere, the affairs of a partnership 
arc so entangled one with the other that they can, as a 
general rule, be satisfactorily dealt with only if they are 
comprehensively dealt with. 2 

Accounts taken ooly on Dissolution.— Thus, the functions of 
the Court, defined above, do not include that of being compelled to 
take an account between partners who do not seek to dissolve the 

partnership. 8 

In a ease which has been recently dissented from, and which is more 
fully referred to below, in the present comment, under the heading general 
rules followed by the Court, ” Holloway, J., said that were such a suit 
allowed, it would, “ authorize all trading adventurers to compel the. 


1 Cf. Bhut Nath Das v. Girish Chandra 
(1900), H Cal. W. N., 311 (where the 
plaintiff and a customer for the price of 
jewellery made his own partner a eo- 
•defondant praying that if the latter had 
received the money, the decree may be 
passed against him, and the Court held 
that his proper courso w'as to sue for 
•dissolution. 


606, 612 ; Durga Prosono Bose v\ Baghu 
JVott Dm» (1898), 29 Cal.. 2&'*- Of. 
Keahav v. Rayappa (1875) 12 
H. 0. R, 165, noted in a iub 


\ Raghu 


footnote. 


3 In Kassa Mai v. Gopi (1886), 


2 Thus if a partner A sued for*a loan 
made on account of the firm to his 
partner, B, the latter would retort that 
there were partnership transactions cn 
which sums were duo from A to B, and 
that the latter should he set off against 
the former involving the whole partner¬ 
ship accounts: Bhagidas v. Oliver 
(1872), 9 Bom. H. C R., 418; Rustomji 
v. Sheik Pnrshotamdas (1901), 25 Bom., 


120, it was said, more generally, tha c is 
only in exceptional cases that a suit 
can bo brought by one partner against 
another which involves the taking of 
partnership accounts prior to dissolution ; 
and in Keahav Gopal Ginde v. Rayappa 
(1875), 12 Bom. H. C. R., 165, 167, the 
specific point was decided that a suit, 
based on the rights of a deceased partner, 
cannot properly be limited to a demand 
for his share of the proceeds of certain 
property alleged to have come into the 
possession of the firm. 
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CgnTts to perform the office of book-keepers to them. There would be 
% nothing to preVent these so-called partners still carrying on their joint 
adventure, still striving as they certainly would do, to overreach one 
another, and resorting monthly to the Court to settle the consequent 
squabbles between them.” 1 

General rules followed by Court.— The case mentioned above, 
however, was not followed by White, C. J\, and Abdur Rahim, 
whose well-considered judgment contains the following statement of the 
general rules: 

In the first place, the Court will not enforce the specific performance 
of an executory contract to carry on business in partnership. If the 
partnership was meant to be determinable at will, a decree to enforce 
the agreement would obviously be futile, and if the partnership was 
to be for a term of years, it would not be for the benefit of persons 
who cannot agree, that they should be compelled to do business 
together. The second rule is that the Court, generally speaking, will not 
undertake to carry on by its own officer a business which the parties to the 
contract cannot themselves carry on.* The reasons for this rule are as- 
apparent as those for the first rule. The third general rule is that the 
Court will not order a partial account to be taken of the partnership 
business, if the rights of all the partners, cannot properly be adjusted 
without taking a general account with a view to dissolution. Even 
to the first and second rule, exceptions have been admitted. For instance* 
an agreement of partnership will be specifically enforced by ordering the 
execution of certain formal instruments, if, otherwise, the injured partner 

-A ----- - - 


9 


1 ftol i a Nagabhushcmam v. Ka nakallu 
v W (*#), 2 Mad. H. C. R., 28. 

^. >so was not followed in Kairi 
v '. ki /. Reddi v. Kollu Narasayya 
32 Mad., 76, 82 (per Whito, C. J., 
*bdur Rahim, J.) which is noted 
more fully in the comment. See the 
learned note by the reporter (2 Mad-, 
H. C. K., pp* 30* 31) mentioning? cases 
where accounts will be ordered without 
dissolving the partnership : Lindley on 
Partnership, 8th ed., pp. 539, 571, el seg . 
has boon considerably altered from the 
reading in the first edition,—to which ex¬ 
ception was taken, by Holloway, J. In the 
present edition it is hot said, as it was in 
the first edition, that the old rule has been 
qwept away, but that it must be regarded 


as considerably relaxed: Lindley on 
Partnership, 571; et seq. See also Durga 
Prosorw Bose v. Raghu Nath Dues (1898), 
26 Cal., 254, whore the point is discussed 
with lengthy extracts from the fifth edition 
of Lindley on Partnership: Mussamat 
Soovder Bibee v. Khillod Mull (1870), 2 
N. W. R., 90; Verudachala v. Rama - 
sivamy (1862), l Mad. - H. C. R , 28 ; 
Chunder Sikhur v. Ram Buksh (1878), 

1 0. L. R., 545, seem to b© to the same 
effect as GoUa v. Kamtkallc (1864), 2 
Mad. H. G. R., 28, which is noted above. 

2 Karri Venkata Reddi v. Kollu 
Narasayya (1908), 32 Mad., 76, 79, 80. 

3 See the comment to s. 254, above: 
dissension amongst partners. 
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would be deprived of his legal rights. So also the Court will appoint a 
receiver to carry on a partnership business with a view to the winding-up 
of its affairs. The third rule as applied nowadays leaves to the Court 
to determine under what circumstances it would be equitable to order a 
partial account having regard to the rights of the parties under the contract 
(see Jagadisa Aiyar v. KuppusamySubbarayudu v. Adinarayudu * 
Durga Prosonno Bose v. Raghu Nath Dass? It rnay be taken generally 
that if the contract sought is in respect of a matter, which, though 
arising out of the partnership business or connected with it, docs not 
involve the taking of general accounts, the Court will, as a rule, give 
the relief asked for, and will nowadays refuse to interfere only in those 
cases in which a partial account would work injustice to the other 
partner/' 4 

Suits between partners but not relating to partnership. — 

Moreover, two other classes of cases must be distinguished, viz., when 
the suit, though between partners, does not refer to the partnership deal¬ 
ings, and when winding-up cannot be decreed. 

The first includes those cases in which, though the suit is by one 
partner against another, the transaction in question is not a partnership 
transaction, and may be dealt with independently of the partnership 
accounts. This may happen where the money consists of a distinct 
and separate loan by a partner to his co-partner ; or where one partner 
sues for contribution from the others in regard to promissory notes, 
which have not become items of the partnership account. 5 Where' one- 
partner, A, advances moneys to another, B, as a private loan, the- 
1 character of the transaction as between A and B does not change by the 
fact that B requires the money in order that he may thereby contribute 
the portion of the capital to be brought by him into the partnership 
and, in such a case, A may sue B, for the repayment of the loan without 
asking for general partnership accounts. 6 

Similarly, “ when two or three members of a partnership not 
being the whole,” “ enter into a separate obligation to a third party, 
upon the security of which he advances money to the partnerships 
each being liable to pay the whole, and bound to indemnify the others 

_ _ 4 - - 

1 (1905), 15 M. L. J., 142. 

2 (1895), 18 Mad., 134. 

3 (1899), 20 Cal., 254. 

‘"See footnote 2 on p. 762. 

6 Durga Prosona Bose v. Itugku Nuth 


Das* (1898), 26 Cal., 254. 

• Subbarayudu v. Adinarayadu (1894), 
IS Mad., 134; citing French v. Styriwj 
(1857), 2 C. B. (n. s.), 357, 305; Sedgwick 
v. DanieU (1857), 2 H. & N., 319. 
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against the payment of more than his share, that cannot be considered 
a partnership transaction/ 51 

Where winding-up cannot be decreed.— Secondly, there are 
•cases which may perhaps be grouped under the principle that where the 
right to a general account or to a winding-up of the partnership by the 
•Court cannot; be claimed for some specific reason {e g., limitation), but 
the circumstances are such that that reason does not affect the particular 
relief prayed for, then the relief prayed for is not to be denied merely 
because. general accounts cannot be claimed. 

Thus, after a suit to take partnership accounts generally, has become 
barred, the representative of a deceased partner has been allowed to sue 
for a share in a sum received by the surviving partner of the firm, in respect 
of a partnership transaction, within the period of limitation, 1 2 3 and a partner 
has been allowed to maintain a suit for contribution against his co-partners, 
in respect of a debt of the partnership which the plaintiff was compelled 
to pay after dissolution, 8 or for recovering a share of any particular 
assets received by a partner after such dissolution of such suit is brought 
within time and if such claim having regard to previous dealings is not 
inevitable. 4 

The form of a plaint asking for dissolution of partnership accounts 
and a receiver is appended to the Civil Procedure Code. 5 The form 
contains allegations (a) that disputes and differences have arisen between 
the partners making it impossible to carry on the business in partnership 
with advantage to the partners ; or in alternative (6) that the defendants 
partners have committed breaches of the partnership articles. 

Form of decrees are also given. 6 These may be referred to ‘ 
with advantage, as they indicate the course that the Court must follow. 7 
They show that, in the first instance, the Court must pass a preliminary 
decree, ™ 

(a) declaring what the proportionate shares of the partners 
are; and 


1 Sedgwick v. Baniell (1857), 2 H. & 

N., 319, 234 {per Bramwell, B.): Dayal 
Jairaj v. Khatav Ludha (1875), 12 Bom. 
H. C R., 97, 107. fa 

2 Mertoanji Hormusji 9 Bustomji 
Bur jarji (1882), 0 Bom., 628. 

3 Sadhu Narayana y Bamasuwni 
Ayyangar (1908), 32 Mad., 203. 

4 Sokkanadhi Vanninnmdkar y Same 

(1904), 28 Mad.. 344; Thiruverujada 

Jludaliar v. Sadayopa Muduliar (1910), 


34 Mad., 112. 

* See Appendix A (49th of the forms of 
plaints). 

6 Civil Procedure Cede, Appendix I)., 
Nos. 21, 22. See also Timhmoremn 
Chetty v. Subbar ay a Cletty (1895-97)* 
20 Mad., 313, when the form of the 
decree U considered. 

7 Barn Chandra Skaha v. Manils 
Ckunder (1881), 7 Cal., 428- 
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(b) ch.it, the partnership shall stand dissolved as from a specified 

date ; or 

(c) appointing a receiver and ordering him to get all the outstand¬ 

ing book-debts and claims of the partnership, or 

(d) ordering that accounts be taken 

(i) of the credits, property and effects of the partnership 

(ii) of its debt and liabilities 

(iii) of all dealings and transactions between the plaintiff and 
defendants from the date when the accounts were settled, 
and not disturbing any subsequent settled accounts ; 

n 

(e) ordering the sale of the goodwill ; or 

(/) of the stock in trade ; or 

(u) permitting reserved biddings to be fixed, and 

(A) allowing parties to bid; and fixing the date before which the 
above accounts have to be taken and acts done, and where 
the taking of the accounts and the doing of the acts has to 
be certified. 

Final decree.— In the final decree the Court provides for the 
application of the funds realized by the receiver of debts, sale of the 
stock in trade, goodwill, etc., and states how much has to be paid (a) to 
the creditors of the partnership ; (b) for costs of all parties ; 1 and (c) the 
shares of the partners in the partnership assets. If there are not funds 
enough for payment of any partner’s share in full, the Court orders that 
what remains after paying the creditors and costs, be made over to him, 
in part-pavment of the sum due, and that the balance of the amount 
due to that partner be paid by the partners bound to pay it, on or before 
a certain date. 

Eeliefs : receiver.— Section 265 mentions the three reliefs to be 
granted. An ancillary 2 to the granting of these reliefs is the appointment 
of a receiver , 3 by which the Court takes the partnership concern into its 


1 Under ordinary circumstances the 
hosts of a pAHTNERSinr sutT should bo 

paid out of the assets of the partnership, 
or, in default of assets, by the partners, in 
proportion to their respective shares 
in the partnership business. But, where 
one of the partners either denios the fact 
of a pxrtncrship, or opposes obstacles to 

the taking of the accounts, and so renders 


a suit nocossary, it is usual to make each 
partner pay the oosfc up to the hearing: 
Ram Ckunder Shaha v. Manik Chunder 
Banikya (1881), 7 Cal., 428, 434. 

2 Hall v. HaU (1850), 3 Man. & G., 79, 
91. 

3 See the form of decree appended to 
the Civil Procedure Code, which are more 
fully referred to in the comment. 
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own hands, 1 “ where it appears to the Court just and convenient.” 2 3 
The jurisdiction of the Court to appoint a receiver arises from the Civil 
Procedure Code, 0. 40, r. 1, and it is not ousted by an arbitration clause ® 
But the Court will not appoint a receiver, 4 much less a manager 5 unless 
the suit is so framed that a decree could be made at the hearing either 
to the effect that the partnership business was to be carried on according 
to the terms of some instrument regulating the mode of its being carried 
on, or that it was to be dissolved. 6 Though, if a partnership is already 
dissolved, the Court usually appoints a receiver, almost as a matter of 
course, yet the plaintiff cannot insist as a matter of right that a receiver be 
appointed, 7 The Civil Procedure Code empowers the Court to require 
the receiver to furnish security. 8 See also the’ paragraph headed 
“ receiver n in the comment to s. 263, above. 

The Partnership Act, 1890 (53 & 54 Viet., c. 39), s. 39, is as follows :~- 

“ 39. On the dissolution of a partnership every partner is entitled, 
as against the other partners in the firm, and all persons claiming through 
them in respect of their interests as partners, to have the property of 
the partnership applied in payment of the debts and liabilities of the firm, 
and to have the surplus assets after such payment applied in payment 
-of what may be due to the partners respectively after deducting what 
may be due from them as partners to the firm; and for that purpose any 
partner or his representatives may on the termination of the partnership 
apply to the Court to wind up the business and affairs of the firm.” 9 


1 Const v. Harris (1824), T. & R., 496, the protection of the Court, and to pfe- 

517; Gardner v. London , Chatham & vent any body except the receiver from 

Dover By. Co ., Ltd. (1867), L. R., 2 Ch. intermeddling with the assets, and to 

App., 201, 211. bring about an equitable distribution of 

2 Civil Procedure Code, O. 41, r. 1. the assets : Kahn v. Ali Mahomed (1892), 

But the Court is reluctant to exercise 16 Bom., 577 ; Shidlingappa v. Shanka- 

the power in case of partnerships: rappa (1903), 28 Bom., 170; Kevmey v. 

Madgwick v. Wimble (1843), 6 Beav., . AUriU (1886), 34 Ch. IX, 345. 346. Of. 
495; unless one of the partners excludes Bindley on Partnership (8th ed.), 610. 

another from a just share of management: 6 A manager carries on. the business 

Wilson v. Greemoood (1818), 1 Swans., under the direction of the Court. 

471, 481. 6 Coust v. Harris (1824), T. & R., 

3 Pini v . Boncoroni [1892], 1 Ch., 496,517. 

4>33, 637. 7 Him v. Boncoroni [1892], 1 Ch., 633. 

4 The receiver is an officer of the Court 8 O. 40, r. 3 (a); Collins v. Barker 

(see Gardner v. London, Jbc. By. Co. [1893], 1 Ch., 578 (when one of the 

(1867), L. R, 2 Ch. App., 201, 211); partners was himself appointed receiver, 

Boehm v. Goodall [1911], 1 Ch., 155, 160 on his furnishing security). 

to get in and collect all the assets for the 9 Cf. on Pakt nek’s lien, s. 170, 

firm —the object of having him appointed above, and comment thereto. See also 
is to place the partnership assets under My cock y. JBcatson (1879), 13 Ch. IX, 384. 





*• 266.] PARTNERSHIP. 767 

266. Extraordinary partnerships, such as partnerships 

Limited liability with limited liability, incorporated partner- 

^raw^t’nir;; shi P s and i° int ‘ stock companies, shall be 
and joint-stock oom- regulated by the law for the time being in 

force relating thereto. 1 

COMMENT. 

The Partnership Act, 1890 (53 & 54 Viet., c. 35), s. 1, is as 
follows : 2 

* c 1. (1) Partnership is the relation which, subsists between persons 

carrying on a business in common with a view of profit. 

££ (2) But the relation between members of any company or association 
which is :— 

“ (a) Registered as a company under the Companies Act, 1862, or any 
other Act of Parliament for the time being in force and relating 
to the registration of joint-stock companies; or 

£f (6) Formed or incorporated by or in pursuance of any other Act of 
Parliament or Letters Patent, or Royal Charter ; or 

£< (c) A company engaged in working mines within and subject to the 
jurisdiction of the Stannaries: 
is not a partnership within the meaning of this Act.” 

Joint Stock Companies distinguished. —The distinction between 
ordinary partnerships and joint stock companies was referred to by 
James, L. J,, in the following terms : “ A joint stock company is not an 
agreement between a great many persons that they will be co-partners, 
but is an agreement between the owners of shares, or the owners of stock, 
that they or their duly recognised assigns, the owners of the shares for the 
time being, whoever they may be, shall be and continue an association 
together, sharing profits and bearing losses. No shareholder in a joint 
stock company is, in the legal sense of the word, any more a partner 
than the owner of bank stock is; he may not have the same limit of lia¬ 
bility, but in every other respect he is the same ; he has the same right 


1 See the Indian Companies Act, VI. Madras Act VI. of 1869 (Equitable 

of 1882 (Now Act VII. of 1913), and Assurance Society); tlie other special 

the following special Acts:—V. of 1838 Acts, as being such Acts, have not lx>on 
(Bengal Bonded Warehouse), as amended republished in any Code, 
by V. of 1854; V. of 1857 (Oriental Gas 2 Baird's Case (1870), L. R., 5 Ch. 
Company), as amended by XI. of 1867 ; App., 126, 731. 
the Presidency Banks Act, XI. of 1876 ; 
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to take part in public meetings of the body, he has the same right to elect 
or remove directors, he has the same right to vote for or against the reso¬ 
lutions of the body, he has the same right to .such dividends as may be 
declared, and he has the same right to dispose of his share as a separate 
and distinct piece of property, and no other rights in or over the associa¬ 
tion, its assets, or its transactions ; and if he is liable under any contracts* 
or obligation, or in respect of any act of the body, it is not because they are 
the contracts, obligations, or acts of his partner, but because they are the 
contracts, obligations, and acts of the quasi body corporate (under present 
legislation the actual body corporate) by his properly constituted agents. 
It may be, and generally is, no doubt, that the agents, the directors, are 
shareholders, and in that sense partners, but it is certain that there may 
be a board of directors perfectly competent to bind the whole body, 
although everyone of them may have disqualified himself by parting 
with every share.” 1 

The Partnership Act, 1890 (53 & 54 Viet. c. 39).—The appropriate 
sections of the English Statute on Partnership have been set out in the 
respective comments to the corresponding sections of the Indian Act, 
above. The sections that have not been already so set out are the 
following 

“ 22. Where land or any heritable interest therein has become partner¬ 
ship property, it shall, unless the contrary intention appears, be treated 
as between the partners (including the representatives of a deceased 
partner), and also as between the heirs of a deceased partner and his 
executors or administrators, as personal or moveable and not real or 
heritable estate. 

“ 45. In this Act, unless the contrary intention appears,—The expres¬ 
sion “ Court ” includes every Court and judge having jurisdiction in 
the case: 

“ The expression “ business ” includes every trade, occupation, or 
profession. 

“ 46. The rules of equity and of common law applicable to partnership 
shall continue in force except so far as they are inconsistent with the 
express provisions of this Act. 

“47. (1) In the application of this Act to Scotland the bankruptcy 
of a firm or of an individual shall mean sequestration under the Bankruptcy 
(Scotland) Acts, and also in the case of an individual the issue against him 
of a decree of cessio honorum. 


1 Baird's Case (1870), L. R., 5 Ch. App,, 125, 734. 



s. m] 


PARTNERSHIP. 


769 


. il (2) Nothing in this Act shall alter the rules of the Jaw of Scotland 
relating to the bankruptcy of a firm or of the individual partners thereof. 

ki 48. The Acts mentioned in the schedule to this Act are hereby 
repealed to the extent mentioned in the third column of that schedule. 

“ 49. This Act shall come into operation on the first day of January 
one thousand eight hundred and ninety-one. 

f< 50. This Act may be cited as the Partnership Act-, 1890.” 


The following table shows the conteMs of the various sections of the 
Partnership Act , 1890, 53 & 54 Viet., c„ 39, and the sections of the 
Indian Contract Act which correspond to them , or in the comment 
to which {in the present, work) the sections of the English Act have 
been set out. 


4 * • 

$ 2 

The Partnership Act, 1890 (53 & 54 Viet., c. 39) marginal 

Correspond¬ 
ing sections 


of the 


notes to the sections. 

Indian Con¬ 
tract Act 

CQ 

J| S? 6 


IX of 1872. 


1 Definition of partnership .. .. .. 266 

2 Buies for determining existence of partnership . . 239 

3 Postponement of rights of person lending or selling in 

consideration of share of profits in case of insolvency 240 


4 

Meaning of firm 

.. 

239 

5 

Power of partner to bind the firm 

.. 

251 

6 

Partners bound by acts on behalf of firm .. 

••1 

[ 182 

7 

Partner using credit of firm for private purposes 

-J 

8 

Effect of notice that firm will not be bound by acts of 1 



partner 

.. 


9 

Liability of partners 



10 

Liability of the firm for wrongs 

.. 


11 

Misapplication of money or property received for 

or 

- 251 


in custody of the firm 

•. 


12 

Liability for wrongs joint and several 

. . 


13 

Improper employment of trust-property for partnership 



purposes 


i 

14 

Persons liable by “ bolding out ” 

-i 

| 245 

# 15 

Admissions and representations of partners 

..j 

16 

Notice to acting partner to be notice to the firm 


229 

17 

liabilities of incoming and outgoing partners 

•-* 

249 


T> ICA 


49 
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Correspond¬ 
ing sections 


The Partnership Act, 1890 (53 & 54 Viet., c. 39) marginal 

of the 

Sections 
53 & l 
c. 39. 

notes to the sections. 

Indian Con¬ 
tract Act 

IX of 1872. 




18 Revocation of continuing guarantee by change in firm 

19 Variation by consent of terms of partnership 

20 Partnership property 

21 Property bought with partnership money .. 

22 Conversion into personal estate of land held as partner¬ 

ship property 

*23 Prhcedure against partnership property for a partner’s 
separate judgment-debt 

24 Rules as to interests and duties of partners subject to' 

special agreement 

25 Expulsion of partner 

26 Retirement from partnership at will 

27 Where partnership for term is continued over, continu¬ 

ance on all terms presumed .. 

28 Duty of partners to render accounts, etc. .. 

29 Accountability of partner for private profits 

30 Duty of partner not to compete with firm .. 

31 Rights of assignee of share in partnership .. 

32 Dissolution by expiration or notice 

33 Dissolution by bankruptcy, death, or charge 

34 Dissolution by illegality of partnership 

35 Dissolution by the Court 

36 Rights of persons dealing with firm against apparent 

members of firm .. 

37 Right of partners to notify dissolution .. .A 

38 Continuing authority of partners for purposes of winding j- 

up .. .. .. ..} 

39 Rights of partners as to application of partnership 

property 

40 Apportionment of premium where partnership 

prematurely dissolved .. 

41 Rights where partnership dissolved for fraud or mis¬ 

representation 

42 Right of outgoing partner in certain cases to share 

profits made after dissolution 


260 

253 

266 

263 

257 


256 

257 

258 

259 

253 

255 

254 

264 

263 


265 

254 

254 


241 
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Correspond¬ 
ing sections 


The Partnership Act* 1890 (63;^ {HfcjVteWd. 39); utarglrial 

of the 

■ w. 

. notes to the sections. 

Indian Con¬ 

g«c5 


tract Act 

!£ cc 
c> CO 
^lO c 

.. t :-v. ’ ’? . ■ •. * 'V 

IX of 1872. 


43 Retiring or deceased partner’s slrnre to be a debt #. 

44 Rule tor distribution of assets on final settlement of 

accounts 

45 Definitions of u court ” and “ business ” • • .. 'i 

46 Saving for rules of equity and common law 

47 Provision as to bankruptcy in Scotland ., 

48 Repeal .. 

49 Commencement of Act 

50 Short title .. . - 


263 


253 


266 




V, ' * 


; t 

i . ,p * ,\4 1 . 
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SCHEDULE THE INDIAN CONTE ACT ACT. 


Enactments repealed. 


Statutes. 


No. ’and year 
of Statute* 

Title. 

Extent of 
repeal. 

Stat. 29 Car. 
H,. cap. J« 

An Act for prevention of Frauds and Per* 
Juries. 

Sections I, 2, 

3, 4 and 17. 

Stat. 11 & 12 
Viot., cap. 
2h 

To consolidate and amend the law relating 
to insolvent debtors in India. 

Seotion 42. 

mmm 


Acts. 


Act XI U, of 
1840. 

An Act for the amendment of the law regard¬ 
ing factors, by extending to the territories 
of the .East India Company, in cases gov¬ 
erned by English law, the provisions of the 
Statute 4 Geo. IV., chap. 83, as altered and 
amended by the Statute 6 Geo. IV., chap. 
94. 

Thejwhoie. 

Act XIV. of 
1840. 

An Act for rendering a written memorandum 
necessary to the validity of certain pro¬ 
mises and engagements, by extending to 
the territories of the East India Company, 
in cases governed by English law, the pro¬ 
visions of the Statute 9 Geo. IV., chap. 14. 

The Whole. 

Act XX. of 
1844. 

An Act to amend the Jaw relating to Advances 
bond fide made to Agents intrusted with 
goods, by extending to the territories of 
the East India Company, in cases governed 
by English law, the provisions of the 
Statute 5 & 6 Victoria, e. 39, as altered by 
tliis Act. 

The whole. 

Act XXL of 
1848. 

An Act for avoiding Wagers 

The whole. 

Act V. of 1860 

An Act to provide a summary procedure on 
bills of exchange, and to amend in certain 
respects the commercial law' of British 
India. 

Sections 9 <& 

10. 

Act XV. of ! 
1866. 

An Act to amend the Jaw of Partnersliip in 
India. 

The whole. 

Act VIII. of 
1867* 

Ah Act to amend the law relating to Home¬ 
racing in India, 

The whole. 
























APPENDIX I. 


The Master and Servant Bill* 

A Bill on this subject had lieen drafted by the Royal Indian Law Commis¬ 
sion. On the Ilth of February, 1879, a commission was issued by the 
Governor-General in Council, and the Hon’ble Mr. Whitely Stokes, Sir Charles 
Turner, Cliief Justice of Madras, and Mr. Justice Raymond West, of Bombay, 
were Appointed to form the fourth Indian Law Commission to consider the 
provisions of that Bill, together with Bills on Negotiable Instruments, Transfer 
of Property, Alluvion, Easements and Trusts. See the historical note on the 
Indian Contract Act: p. 3, above. 

The Master and Servant Bill (which has not so fax been passed into law) is 
printed below, with the part of the Report, of the Commissioners of 1879 that 
has reference to it:— 

Extracts from the Report of the Indian Law Commission. 1879. 

We think,” say the fourth Commissioners, “that this Bill not only fills 
up a distinct gap in the system of Indian jurisprudence, but will tend in 
practice to prevent misunderstandings and consequent ill-feeling and litigation 
between master and servant; and its rules as to notice will preclude much 
uncertainty on the part of the Courts* Wo are of opinion, with Savign\ 
(System d. h. R. Rechts , s. 55) and other jurists, that the law of hired 
service should be dealt with as part- of the law of persons, rather than as 
a branch of the general law of contract. The relation of master and servant 
though, like marriage, it arises from contract, yet when once constituted 
involves rights and duties of a kind essentially different from those arising 
on a sale of timber or wool. They are but partially amenable to strict 
regulation, and the peculiar relation of the parties specializes and limits, wliile 
it justifies, a particular sanction and jurisdiction for enforcing the reciprocal 
duties that arise from it. We, therefore, all approve of the inclusion of the Acts 
empowering Magistrates to deal punitively with artisans who have received 
advances and with workmen employed on public works. We recommend the 
omission of the sections in their present form giving Magistrates jurisdiction 
in disputes between masters and domestic servants. They are not, in our opinion, 
open to the objections taken by an eminent critic, but they might, w T e think, 
have occasionally caused hardship. Sir Charles Turner would put no tiling 
in the place of these sections. His reasons are fully stated in a note appended to 
this Report. But breaches of contract seem proper subjects for penal legislation 
when committed by persons from whom it is impossible to recover damages. 
For this and the other reasons given in the Statement of Objects and Reasons 
Mr. Stokes and Mr. West are of opinion that selected Magistrates ought to have 
a summary power to enforce the servant’s principal duties. I he complaints 
should be made promptly and by the head of the household. The punitive 
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jurisdiction should be exorcised only in extreme cases, and means should bo 
secured for an effective review. On the other hand, a domestic servant should? 
havo a simple, cheap, and speedy remedy against a master who wrongfully 
discharges him or withholds his wages. To attain these ends, they propose the 
following sections :— 

* 22. If a domestic servant commits >any of the following offences—• 

, . , * , (a) wilfully and wrongfully fails to enter into his 

Complaint by master. . , . J 

, masters service, 

(b) wilfully and wrongfully absents himself therefrom, 

(c) wilfully disobeys any order which as a domestic servant he is bound 

to obey, 

{d) does anything with the intention of causing wrongful gain or wrongful 
loss to his master, 

(e) wilfully damages his master’s property, 

(/) intentionally insults, and thereby gives provocation to, any person 
to whom he is bound, as a domestic servant, to be respectful,, 
intending, or knowing it to be likely, that such provocation will 
cause such person to break the public peace or to commit any 
other offence, 

his master, or the person having control of his master’s household, may, within 
fifteen days of'the date on which such bffence is committed, make a complaint 
of such offence to a Magistrate having jurisdiction in the case.* 

Explanation. —Nothing is an offence under this section where the harm 
thereby caused, or intended to be caused, or known to be likely to be caused, 
is so slight that no person of ordinary sense or temper would complain of such 
harm. 1 

4 23. The Magistrate shall examine the complainant on oath, and if after 
such examination there is, in the Magistrate’s opinion, no sufficient ground 
for proceeding, he may dismiss the complaint. But if, in the Magistrate’s opinion, 
there is sufficient ground for believing that the servant has committed any 
offence mentioned in s. 22, he shall is^ue his summons, or, if for reasons to be 
recorded by him it appears necessary, his warrant, for causing the servant to 
appear or to be brought at a certain time and place before him. 

If the Magistrate convicts the servant of any offence triable under this 
section, be may, by a certificate signed by him with his name of office, discharge 
the servant from the service of his master, and the master from all or any obli 
gations to the servant. But if, in the opinion of the Magistrate, such discharge, 
will not be a proper or adequate punishment, lie may, after recording the facts 
proved and the grounds of his judgment, sentence the servant to imprisonment 
in the civil jail for a term which may extend tp one month? or to fine wliiclji 
may extend to fifty rupees, or to both. 

When the servant is a male under sixteen years of age, the Magistrate 
may sentence him to'whipping in lieu of the fine or imprisonment Aforesaid, 

* Ho will be, in the Pi^sidencydo\vns v a Presidency Magistrate, and elsewhere 
a Magistrate of the first or second class'specially: empowered by the Loc&l Government* 
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Complaint by servant. 


Procedure. 


4 24, If a master wrongfully discharges a domestic servant or fails to pay 
his wages for a period of more than fifteen days from the 
time when they become payable, the servant may, within 
three mouths of the date of such discharge or the expiration of such period, 
make complaint of the facts to a Magistrate having jurisdiction in the case. 

The Magistrate shall examine the complainant on oath, and if after such 
examination there is, in the Magistrate’s opinion, no sufficient ground for pro¬ 
ceeding, he shall dismiss the complaint. But if, in the Magistrate’s opinion* 
there is sufficient ground for believing that the master has been guilty of the 
act or omission complained of, he shall issue his summons for causing the master 
to appear at a certain time and place before liim. 

If the complaint is proved, the Magistrate shall order the master to pay 
to the servant such sum, not exceeding one hundred rupees, as the Magistrate 
thinks reasonable compensation for such discharge or failure, together with the 
wages, if any, due to the servant, and, in case of non-payment of the amount 
so ordered to be paid, may levy the same as if it were a fine. 

‘25. In the trial of cases under s. 23 or s. 24, the Magistrate shall be 
guided, in the towns of Calcutta, Madras, and Bombay, 
by the rules contained in the Presidency Magistrates * 
Act, 1877, ss. 114 and 237, and elsewhere by the rules regulating the trial of 
summons-cases. He may make such order as he thinks fit in regard to the 
cost of the summons or warrant. 

* 26, If any complaint under s. 22 or s. 24 is, in the opinion of the Magis¬ 
trate, frivolous or vexatious, the provisions of the Code 
of Criminal Procedure, s. 20(£ or (in the said towns) 
of the Presidency Magistrates’ Act, 1877, s. 242, shall# 
mutatis mutandis , apply. 5 

We agree with the Chief Commissioner of British Burma that the Bill 
should extend to the whole of British India. Where, as in Burma, most of 
the domestic servants come from Madras or Bengal, a law with which they 
were unfamiliar might be held sometimes in terrorem over their heads in order 
to make them submit to unjust treatment, and false and exaggerated reports 
gaining currency might seriously interfere with the supply of such servants. 
Provisions corresponding with Acts XIII of 1859 and IX of I860, which confer 
magisterial jurisdiction over artisans and others who have received advances, 
and over workmen employed on public works, may now, we think, be made 
generally applicable. Both Acts have worked beneficially in large portions 
of the country. They have been tested by twenty years’ experience; and# 
while the High Courts do their duty, they cannot be made a means of oppression. 
But we think that the section corresponding with Act XIII of 1859 should not 
extend to cases where the advance has been worked out or duly expended. 

We are of opinion that the following minor changes should be made in the 
Bill. • r ' . v/". 

We think that the clause (s. 11) relating to the servant’s obligation to be 
obedient should run thus : •* He must obey all reasonable orders relating to his. 
employment given by his master or by any person to whom the master has 
expressly or impliedly delegated power to give such orders.” 


Frivolous or vexa¬ 
tious complaints. 
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Wo would omit the clause (s. II, cl. l) imposing on a domestic servant the 
duty, on being so required, to accompany his master to any place not more 
than one hundred miles from the place where he entered the service. Consider¬ 
ing the very various classes of persons included under tire expression w domestic 
servant ** it would be impossible to frame a rule on the subject which would 
not often give rise to hardship; and wo think the matter may properly bo left 
to arrangement in each case. 

Where a servant is disabled by illness from performing his duty, he should 
provide at his own expense a substitute satisfactory to his master; but this rule 
should not in our opinion apply where the illness arises from injury, received 
in the course of his employment. 

We would not allow a master in every ease to discharge without notice 
a servant for habitual idleness, for being declared an insolvent, or for theft, 
rape or adultery while in the master’s service ; but we think he should have that 
power in the case of a single instance of the servant’s intoxication or insolence, 
or gross negligence in the performance of his duties, and also where the master 
discovers that the servant has been guilty of misconduct, before or after the 
commencement of his service, implying a defect in character which unfits him 
for such service. 

We would omit the two sections (14,15) dealing respectively with thc> master s 
right to sue third persons for compensation for loss of service and the effect of 
a servant’s contributory negligence. They will find their proper place in the 
Code of Torts or Actionable Wrongs, which wo think should be undertaken 
without delay. We would retain the section dealing with the servant’s right 
to compensation for breach of the master’s duties. 

We would confine the master’s obligation (s. 17, cl. j) to provide fellow- 
servants of ordinary care and reasonable skill to' cases where the service is a 
work of danger. 

Mr. West is of opinion that the power of moderate chastisement may pro¬ 
perly be delegated to the masters of minor servants by their parents or guardians. 
It will, he thinks, save boys from sudden dismissal and loss of character at an 
age when remote consequences cannot be appreciated by them; it is the only 
kind of discipline to which young and rude natures are amenable; under 
s. 29 of the revised Bill an apprentice is subject to chastisement; and the omission 
of the power, "so guarded as it is, may do an injury to many Native boys by 
preventing masters who know what boys are from employing them. It is a 
discipline to which virtually every English boy in a like situation and under 
the like circumstances is subjected—and on the whole for his good. The 
instances in which boys suffer any ill-usage at the hands of their employers are so 
rare that they may be almost excluded from consideration in framing a general 
rule. Mr. Stokes and Sir Charles Turner, on the other hand, consider that 
in tliis country if would be inexpedient for the legislature to sanction the employ, 
ment of violence by a master on'any servant. ' v - 

Mr. West would expressly forbid the servant to receive; without hia m&storV 
consent, any premium or commission from any other person on imcpunt of any. 
business or transaction in which he has dealt .with such persons as his master 
agent. The prevalence of the dishonest practice at. which this rule .is. pointed* 
is, in his opinion, a reason for its introduction, riot for its omission. \ \ 
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Mr. West would extend the s. 27 empowering Magistrates to deal summarily 
with disputes between employers and their workmen employed on public works 
to cases where those works are on account of a municipality. In such cases> 
owing to the large number of persons employed,, the settlement of disputes by 
the ordinary civil process might, in his opinion, well occupy the whole time 
of the employer and bring the works to a standstill. At the same time, sucli 
disputes as arise are, legally, of the simplest character. Mr. Stokes and Sir 
Charles Turner do not consider the proposed extension desirable. We all think 
that the amount awarded under this section should (as is the case under Act 
IX of 1860) bo recoverable only by distress and sale of the defaulter’s moveable 
property. 

We doubt whether the presumption in s. 6, cl. (d), that artisans and work¬ 
men are hired for no specific term, is justifiable in some parts of India, and 
we suggest that special inquiry on tills point be made of the Local Governments* 
We would also suggest for consideration that the Bill should contain a rule 
that an artisan or workman breaking off in the middle of a day should forfeit 
that day’s wages unless hired by the hour, arid that, conversely, a master dis¬ 
missing an artisan or workman in the middle of the day should pay him that 
day’s wages. 

We have considered the question raised by the first draft of the Bill, as 
to whether a compulsory system of registering domestic servants should be 
introduced by imperial legislation. We are, on the whole, opposed to such 
introduction. It may be that in some places registration is desirable, if not 
absolutely necessary ; but where the expediency of legislation in this direction 
is recognised, the end should, in our opinion, lie sought by municipal regulations 
under local laws. 

Lastly, we would repeal and re-enact, as part of the Bill, the substance of 
Act XIX of 1850 (for the binding of Apprentices). We make this recommenda¬ 
tion partly because the subject is intimately connected with the law of master 
and servant, partly because w T e think it desirable that the provisions of the 
Apprentice Act should now lie revised with reference to the changes produced 
by recent legislation and by the establishment in India within the last thirty 
years of rail way-workshops, factories, and steam-packet companies. We would, 
for example, suggest that the provisions of that Act, as to depositing contracts 
of apprenticeship in Magistrate’s Court or the offices of persons appointed under 
Act X of 1841 to register ships, might now be modified so as to require deposit 
in the ordinary registration-offices. 

We annex to this Report a copy (marked B) of the Bill as we have 
revised it. 

******** 

In conclusion, we have to recapitulate briefly the specific recommendations 
which we have made in this Report:— 

(a) that the process of codifying well-marked divisions of our substantive 

law should continue; 

(b) that the eventual combination of those divisions as parts of a single 

and general Code should be borne in mind ; 
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' ■ (c) that the English law should be made the basis in a great measure 

of our future Codes, but that its materials should be recast rather 
than adopted without modification ; 

(d) that in recasting those materials, due regard should be had to Native 

habits and modes of thought; that the form which those materials 
should assume should, as far as possible, resemble that of rules 
already accepted, that, in other words, the propositions of our 
Codes should be broad, simple, and readily intelligible ; 

(e) that uniformity in legislation should be aimed at, but that special 

and local customs should be treated considerately; 

(/) that the existing law of persons should not at present he expanded 
by way of codification, save that the operation of the European 
British Minors Act, XIII of 1874, should be extended ; 

(ff) that the laws relating respectively to negotiable instruments, to the 
subjects dealt with by the Transfer of Property Bill, to trusts, to 
alluvion, to easements, and master and servant, should bo codified, 
and the Bills already prepared on these subjects be passed into 
law, subject to the amendments above suggested ; 

(h) that the Law of Wrongs should then be codified ; 

(i) that, concurrently with or after the framing-of a Law of Wrongs, 

the laws relating to insurance, carriers and lien should be codified ; 

(j) that the legislature should then deal with the Law of Property in its 

whole extent; 

(1c) that preparation be. made for a systematic chapter on interpretation ; 

(l) that the project of framing a digest of the decisions of Indian Courts 
should be abandoned.” 

WHITELY STOKES. (L. S.) 

C. A* TURNER. (L. S.) 
RAYMOND WEST. (L. S.) 

The loth November, 1870. 


Note by Sir Charles Turner as to the proposal to give a special Criminal jurisdic¬ 
tion in the case of Domestic and Agricultural Servants and Mechanics. 

u I consider that where the misconduct of the servant amounts to a criminal 
act, e.g.y wilful damage or dishonesty, or intentional insult calculated to provoke 
a breach of the peace, the master is sufficiently protected by the provisions of 
the genera] law ; that the peculiar character of the contract in establishing 
a personal relation is in itself a. strong argument against the enactment of a 
special criminal law to enforce its obligations ; that although a servant may by 
his poverty be unable to make compensation in damages for breach of contract, 
yet 4 the power of the master to put an immediate termination to the contract 
ordinarily protects him against any serious damage for such breaches; that in the 
exceptional cases in which a master cannot at once supply the place of a servant 
whom lie discharges, or who quits his service, the dependence of the master 
on the good-will of the servant will supply what is in this country sometime 
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wanting,—a valuable incentive to the master so to conduct himself towards 
the servant as to attach him to his service. The moral effect of criminal prose* 
cufcion and punishment is so deteriorating to the character, that I would confine 
special legislation exposing servants to these penalties to cases which contain an 
element of fraud and are not sufficiently met by the general law, namely, where 
advances have been received for labour or materials and the work has not been 
executed ; and in these cases I would still further restrict the penalties by allowing 
resort to them only where the advance has not been worked out or duly expended. 
I consider that, to force a man by terror b£ imprisonment in a criminal suit to 
serve for the whole period-—it may be for years —for which he engages, if he has 
received a few rupees as an advance—an advance which may have been long 
ago recovered—is to accord the sanction of the law to a qualified form of slavery, 
justifiable only by political emergency, as in the case of enlistment in the army, 
and inconsistent with recent legislation in India, which abolishes imprisonment 
of any kind for the enforcement of other contracts or civil wrongs resulting in 
debts or measured in damages. I consider such legislation especially undesirable 
in this country, where ignorance of the language on the part of the master often 
leads to seeming disobedience on the part of the servant; where a dominant 
is from its circumstances encouraged to exercise arbitrary power over servants r 
where the servants can expect but little protection from the effect of public 
opinion in controlling his master’s conduct; and where, among the lower 
grades of society, there are masters who have not been accustomed from their 
youth to fulfil the duties entailed by that relationship.” 


(Sd.) C. A. TURNER. 



BILL 


TO ' 


Dejim and amend the law relating to Master and Servant. 

[As REVISED BY THE INDIAN Law COMMISSION', 1879*3 

The note (apparently made by the Law Commissioners) which 
are printed in the margin of the Bill in the Government edition , are printed 
below and enclosed in [ ], 

A detailed list of contents of the Bill will be found in the preliminary 
portion of this volume.] 


Whereas it is expedient to define and amend the; law relating to master 
and servant and master and apprentice ; It is hereby 
enacted as follows :— 


Preamble, 


Short title. 

[Bill, a, 1.) 
Local extent. 
Ora mencement. 


Chafxer I.~—Preliminary. 

1. This AW may bo called “ The Master and Servant 
Act, 1880.” 


Exemption of Gov¬ 
ernment servants and 
seamen ; 


It extends to the whole of British India; * 
and it shall come into fovco oil the first day of March, 
1880. 

But nothing herein contained applies to servants of 
Government as such, or to seamen as defined in Act No. I 
of 1850 (for the amendment of the law relating to Merchant 
Seamen); 

and nothing contained in the sections three to twenty* fivfc (both inclusive) 
applies to the Hindu, Jain, Sikh, Muhammadan, and 
domestic Servants ^of Buddhist clerks, and to the domestic and agricultural 
Natives. servants of Hindus, Jains, Sikhs. Muhammadans, and 

Buddhists. 

2. The Acts mentioned in the first schedule hereto annexed shall be 
,, . , t . repealed. But all inferences in any enactment to anv 

of auch Acts shall bo deemed to pomade to the corre¬ 
sponding part of this Act, and all powers conferred under the second or third 
-of suck Acts shall be deemed to have been conferred hereunder. 

[Bill, 3 . 2.] 
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Charter II. — Or the Contract or Service. 


Interpretation-clause 
“ Contract of service. 11 

“Wages”: 

“ Master ”: 
u Servant.” 


1 Domestic servant. 1 


3. A contract binding one party to employ and remunerate, and tim 
other to do personally any work in such manner as the 
former party directs and otherwise than in pursuit of 
an independent calling, is called a “ contract of service ” : 
the remuneration contracted for is called the “ wages ” : 
the party contracting, by himself or his agent, to employ 
and remunerate is called tho “ master n ; and the party 
contracting to do tho work is called the “ servant,” 

[Bill, a. 3.] 

A “ domestic servant ” is a servant who contracts to do household or 
menial work, and includes also groom, coachman, elephant 
driver, porter, cowherd, grass-cutter, gardener, poultry- 
man, dog-boy, household tailor, washerman, messenger, watchman, boatman, 
tent-pitcher, sweeper, and water-carrier. 

[Man fto &irany v. (Jpendra Mohan Tagore , 8 Bcug. 244.] 

14 Fellow-servants ” arc servants of one person jointly 
" PeHow -servants.’ * engaged on his behalf in an employment with a common, 

object. 

[Smttt»on v. jV. £. Railway Co 8 Dxcli. Div. 344. ] 

.Persons competent to ^ Every person comix)tont to contract may enter 
enter into contracts of , ■ f „ 

wnr j co> into a contract or service. 

[Bill, a. 4.] 

Explanation *—For the purposes of this section a minor is competent to 
contract; but the contract cannot be enforced against him unless it is beneficial 
to him. 

[This modifies Act IX of 1872, ■*. 11, 3 Q. B. Div. 220.] 

5. In the absence of express provision as to the amount of wages, the 
servant is presumed to contract for tho wages ordinarily 
Presumption a» to paid, at tho plaoe and time of entering into tho contract, 
by masters of the same olass as the master to servants 
of the same class as the servant. 

[Bill, s. 5.] 

Presumption as to 6. tlie of a contract of local usage to the 

term of service. contrary,*— 

(a) tutors, governesses, and managers of tea-gardens, of coifee-planfca- 

tions, indigo-concerns, banks, mines, breweries, cotton-mills, 
jute-inills, paper-mills, rice-mills, saw-mills, sugar-works and 
pressing-companies arc presumed to bo hired for a year, and the 
contract is terminable, on the part of either master or servant, 
by ninety days* notice of his intention to put an end to the 
service, or by payment or tender of three months’ wages in 
advance; 

( b) domestic servants are presumed to be hired for a month, and the 

contract is terminable, on the part of either master or servant. 
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by fifteen days’ notice of his intention to put an end to the service,' 
or by payment or tender of fifteen days’ wages in advance; 

[As to the fortnight’s notice, see Bengal Regulation VII of 1819, 8 . 6, repealed by Act XVII 
of 1802. j '"•/ • 

(«) agricultural servants are presumed to be hired for the season, and 
the contract is terminable on the part of either master or servant, 
by thirty days’ notice of his intention to put an end to the service, 
or by payment or tender of a month’s wages in advance, except 
in the case of labourers hired under Bengal Act VII of 1873, in 
which case the contract is terminable, on the part of either master 
or servant, by ninety days; notice of his intention to put an end 
to the service, or by payment or tender of three months’ wages 
in advance j 

(d) artisans and w.orkmen are presumed to be hired for no specific term, 
and the contract is terminable, at the will of either party, by 
notice to the other that the service is at an end ; 

(«) persons hired by piece-work are presumed to be hired till the job 
is ended: the contract is not terminable by notice ;• but -either 
party may terminate it by payment or tender of the wages agreed 
to bo paid for the job; 

(/) clerks and all other servants not hereinbefore provided for are pre¬ 
sumed to be lured for a month and the contract is terminable, 
on the part of either master or servant, by thirty days’ notice 
of his intention to put an end to the service, or by payment or ' 
tender of a month’s wages in advance. 

Ii a master is a public compahy.^lie order for winding it up, or, where the 
winding-up is voluntary, the passing of the resolution authorizing the same 
shall be deemed to be a notice duly given to the servant under this section 
unless where express notice to put an end to the service has been duly given 
to the servant and is still in fdree. J ® 

2 IrnTj™"? j 0 * 8 ”’ L ** * E<5 ^ feH * Wed “ theca8 ° of tbe ^cnltammm tnaAsaoouUion, 

7, Any notice of intention to put an end to service may, with the consent 

Withdrawal of notice. ° f the P arty Reiving it, bo withdrawn by the party 
giving it, and thereupon the service shall continue as 
it no smeh notice had been given, 

[Bill, «. 7.j , v ' 

Termination of con¬ 
tract. x 

(«) by the death of mo master, unless where the contract provides 
otherwise; 

(ft) by the deat^h of the servant } 

(c) by mutual consent of the parties; 

(d) on expiration of the term of servioe; 

(e) on expiration of i a notice to put. an end to the service duly given 

to the toastet or the servant; 


8. Aeon tract of service is terminated- 
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’ (/) by payment or tender of wages under section six; 

(0.) when the master rightfully discharges the servant; 

(h) when the servant rightfully quits his piaster's service. 

The provisions of this section as to the death of a master apply, where the 
master is a private partnership, to its dissolution. 

Bill, s. 8.J 

9. Where, after the termination of a contract of service, the parties con¬ 
tinue the relation of master and servant, they are 
presumed, till the contrary is proved, to have renewed the 
contract except as regards the term of service (if any) 
expressed therein. 

{Bill, s. 9.] 


Presumption of re¬ 
newal of contract. 


Chapter III—Op the Rights op the Master and the Duties 

op the Servant. 

10. When a servant refuses or fails to enter his master’s service the master 
is entitled to compensation for the injury caused by the 
refusal or failure, unless the servant is prevented by 
some cause over which he has no control from performing 
his contract. 


Master^ right to 
compensation when 
servant refuses to enter 
service. 


[Bill, s. 10.] 


Obligation of servant 
after entry. 


11. When a servant has entered his master’s service. 
Intis under the following obligations :— 

(a) he must obey all reasonable orders relating to his employment given 
by his master or by any person to whom the master has expressly 
or impliedly delegated power to give such orders : 

(&) he must abstain from intoxication during any part of his time 
belonging to his master ; 

(c) he must be respectful to his master a.nd his master’s family, guests, 
lodgers, visitors, and customers ; 

{cl) he must be diligent in his master’s business ; 

(e) he must run all risks incident to the service ; 

(/) lie must take the same care of his master’s property entrusted to 
him as a man of ordinary prudence would, under similar circum¬ 
stances, take of his own property of the same kind and value; 
and he must make good any loss which he causes to his master 
by want of ordinary care or reasonable skill ; 
fix of 1872,0. 151.] 

(g) he must indemnify his master from liability to make compensation 
for injury caused by any wrongful act or default of the servant; 

{h) he must use his best endeavours to protect his master against the 
wrongful acts and defaults of his fellow-servants, (if any ); 

(*) he must, as often as he may be reasonably required, account for 
money or goods received from or on account of his master, or 
belonging to his master and coming to the servant’s hands : and 
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must, without demand, deliver to his master, as soon as, with 
reasonable diligence, he can find him, everything that he receives 
on his master’s account; 

(j) he must not set up his own title or the title of any third person to 

money or goods so received or coming to his hands, in opposition 
to Ilia master’s title thereto, except where the master’s title accrued 
fraudulently or wrongfully, or under avoidable contract which has 
become void; 

(k) he must continue in the service during the whole time that lie has 

contracted for, unless the contract has been terminated under 
section eight; and in the case of a domestic servant— 

(l) when he is temporarily disabled by illness from performing his duties, 

lie must provide at his own expense a substitute satisfactory 
to the master, or, if the master emplojrs and pays a substitute, 
allow the master to deduct such payment from his wages; and 

(m) when the master dies leaving a w idow or minor children, and the 

widow or guardian of the children requires the servant to renew 
his contract for the same wages for a term not exceeding one 
month from the date of the death, the servant must comply 
with such request and the widow* or guardian (as the case may¬ 
be) must pay the wages accruing due to the servant during such 
term. 

Nothing in cl. (/) applies where the servant's illness arises from hurt 
received in the course of his employment. 

[Bill, b. ll.] 

A2. In the absence of an express agreement to the contrary all the time 
of domestic servants, not reasonably required for bathing, 
Time of servant. mea l fi? sleep, and religious duties, belongs to the master ; 
the time of other servants belongs to the master to such extent as is usual in the 
business im which they serve. 

MUiU. 12.] ■ 

13 A master may, without, notice or payment or tender of wages, dis* 
charge his servant, whether hired for a, fixedjerm or not 
Alabter’e^power to f or an y 0 f the following causes :— 

(a) wilf ul breach of the obligation imposed by s. 11, cl. (a); 

# (b) failure to perform either of the obligations imposed upon the servant 

by s. 11, els. (6) and (c ); 

(c) conduct likely to injure his master’s business materially ; 

(d) claiming tq be a partner with hia master; 

(e) want of reasonable skill to discharge the duties for wliieh the servant 

wah hired or gross negligence in their performance; 

[Smith 117: tipondel peritmm art is, see I. L. K. 2 Oalc.,,33.] 

(f) illness disabling him from performing his duties for a continuous 

period of thirty days ; 

(g) imprisonment in a civil or criminal jail; 
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(k) wilful absence from his master's service without leave ; 

(•) misconduct, before or after the commencement, of his service implying 
a defect of character which unfits him for such service* 

The existence of any such cause, though not known to the master at the 
time of the discharge, is sufficient to justify a discharge under this section. 

[BiU, a. 18.]’ 

[ Wtilef.s v. Green , 3 Uar. A K. 59. Injunction not granted to prevent breach by master. 
Act I of 1877. a. 66, clause (/) s Smith 124.] 

Chapter IV.—Of the Rights of the Servant and the Duties 

of the Master. 

14. Where a master refuses to receive his servant into his service, the 
servant is entitled to compensation for the injury caused 
compensation f r om by such refusal, unless at the date of the refusal a cause 

master refusing to re- exists which, if he had entered the service, would have 
ceive into service. justified his discharge. 

When the service is to begin on a future day, a suit for such compensation 
may be brought, at the option of the plaintiff, either immediately on the refusal 
or on or after .such future day. 

Illustration . 

A, in September, engages a servant, B, at Rs, 30 per mensem to accompany 
him on tour for. three months through India, to commence on the 1st November. 
In October, A writes to B saying that he has changed liis mind and no longer requires 
B’s services. B thereupon institutes a suit against A for compensation. Afterwards 
before the 1st November, B obtains another engagement at Rs. 30 per mensem 
to commence on the 1st December. There exists no cause which, if B had entered 
the service, would have justified his discharge. B is entitled to a decree for compen¬ 
sation against A. 

[BiU, s. 10.] 

[Hochater v. De La Tcmr, E. A B. 678, 691. As to measure of damages, see Explanation 
tos. 73 of Act IX of 1872.] 


Obligations of master— 


15. Where a servant lias entered his master’s service,, 
the master is under the following obligations :— 

(a) he must retain the servant during the whole time that he has con- 

as to retaining traded to do so, unless the contraot has been 

servant; terminated under s. 8 ; 

( b) he iriust pay the wages which he has contracted to pay; provided 

that, where such wages are payable periodic 
as to payment of cally, and the servant is rightfully dis¬ 
charged, or wrongfully quits the service, the- 
servant, is not entitled to any wages for his services since the last 
day on which a payment became due to him under the contraot; 
[Aamji Manor v. Little , 10 Bom. 57.] 

(c) he must indemnify the servant from liability for doing any act pur¬ 
suant to an order of his master which he 
was bound to obey, or any unlawful act,, 
which the servant, not having reason to 

50 


as to indemnifying 
servant; 
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believe it to be unlawful, was induced by the conduct of his master 
to believe to be lawful ; A 

[N. Y. Code, § 1005.J 
[Smith 189.] 

( d ) he must not inflict any punishment on the servant, by way of im¬ 

prisonment, corporal chastisement, forfeiture 
as to punishment ; of wages or otherwise, whether the servant 
is or is not a minor. 

Nothing contained in this clause renders void any agreement under whioh 
the master may, in the events therein specified, withhold the whole or any 
part of the servant’s wages ; 

[Campbell v. E , /. Co,, Bourke 56,] 

(e) where the master personally works along with the servant, he must 
as to compensating make compensation to the servant for injury 

injury caused to such servant by the master’s 
want of ordinary care or reasonable skill; 


servant for 
caused by master’s 
neglect; 


ployed 
work ; 


(/) where the servant is employed in a work of danger, the master must 
as to servants 'em- (*) 11 se reasonable endeavours to provide 
in dangerous proper materials and apparatus for the 
work, and (2) take all other reasonable 
precautions so as to protect the servant against unnecessary 
risk ; and where the servant is employed in such work along 
with the fellow-servants, (3) use reasonable endeavours to provide 
fellow-servants of ordinary care and reasonable skill ; 
fSmith 212, 213: L. R. 1. So, & lr. App. 333, 2 App. Ca. 87.] 

[Smith 209, 214.] 

(g) where the servant is a domestic servant of European birth or parentage, 

the master must provide him with food of 
domestic servants ; proper description and in sufficient quantity, 

and, in case of sickness or hurt, with the 
necessary medical or surgical attendance and medicine. 


Illustrations. 

(а) A, a servant, in obedience to the command of his master, B, commits a 
trespass on the property of C, not having reason to believe that he is doing any injury. 
€ sues A for damages and recovers Rs. 50. A is entitled to recover the Rs. 50 
from B. 

[Rule that one wrong-doer cannot sue another for contribution does not apply.] 

(б) A hires B, a brick-maker, to make bricks with C’s trade-mark thereon. B, 
having no reason to believe that the trade-mark was 0’s proceeds to make the bricks 
accordingly; C sues B to restrain him from using the trade-mark and obtains 
an injunction with costs which B pays. B may recover the amount so paid 
from A. 

(c) A orders his sorvaut B to sell an unsound mare, but not to warrant her sound¬ 
ness. B sells the mare to C with a warranty of soundness. C sues and recovers 
damages -from B for breach of the warranty. B cannot recover these damaces 
from A. * 

[DtijUs v. Davis, 2 B, & Ad. 516.] 
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{d) A and B are lessees of a coal-pit. B ^cfcs as banksman at the mouth of the 
pit, and whilst so acting is guilty of negligence whereby C, a pitman in the service 
of A and B, is injured. Both A and B liable for the injury. 

[Bill, s, 17,] 

[Ashworth v. Stamoix.'] 

10. When a servant has sustained particular injury by a breach of any of 
Servant’s light to the obligations imposed on his master by s. 15, clauses (e) 
bmS a 5 l dutJ imposed anc * the servant is entitled to compensation for such 

by. s. 15, cltt. injury : Provided that he could not have avoided the 

{*) - ftnd (/) ‘ injury by the exercise of ordinary care, and at the time of 

the injury he had no reason to believe that the breach had been committed. 

[cf. Act IX of 1872, a. 225.] 

L P* by ordinary care he might have avoided injury, he is the author of his own wrong.] 

Illustration 

(a) A hires B and 0 to row, and D to steer his boat. A has done nothing to 
ascertain D’s competence to act as steorman. Owing to D’s want of reasonable skill 
the boat collides with a ship in full sail and B and C are injured. B and C may sue 
A for compensation. 

(b) A railway company hires A to drive a locomotive, B to be guard of a train, 
and 0 to regulate the switches. The company has neglected to ascertain that C 
was ordinarily careful, and owing to hia carelessness the train runs off the line and 
A is killed and B is maimed. A’s legal representative and B may sue the company 
for compensation. 

(c) A employs B to work as his servant in a mine. Owing to A’s negligence 
the roof of the mine is left unsafe. B, having no roason to believe in the existence 
of the danger, begins to work in the mine and a stone falls from the roof and breaks 
B’s leg. B may sue A for compensation. 

[Potts v, Plunkett , Smith, 214.] 

(d) A orders his servant, B, to carry a bag of rice up a ladder, which A knows, 
but B has no reason to believe, to be unsafe. B obeys the order. The ladder breaks 
and B falls and fractures his thigh. B may sue A for compensation. 

[Bill, *. 18. Cf. Act IX of 1872, s. 225.] 

17. When a servant is wrongfully discharged, he is entitled to compen¬ 
sation for the injury caused by the discliarge in not being 
allowed to serve and earn the wages contracted for. 

The amount of such compensation is subject to the 
following nlles in cases to which they are applicable :— 

(a) where the contract is to employ for a specified term, the amount 
shall be the difference between the wages which the servant would 
have received under his contract with his master and the wages 
which he has, or might have, received under another contract of 
service; 

[Sedgwick 163 : Act IX of 1872, s. 73.] 

(b) where no term is specified, but the contract is terminable by fifteen 
clays notice, the amount shall be fifteen days’ wages ; 

(c) where no term is specified, but the contract is terminable by thirty 
days notice, the amount shall be a month’s wages; 

(d) where no term is specified, but the contract is terminable by ninety 
days’ notice, the amount shall be three months* wages. 


Compensation for 
wrongful discharge. 

Measure of compen¬ 
sation. 
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When a servant is wrongful.- discharged at a place other than the place- 
at which he entered the service, he is-also entitled to the reasonable expenses 
of his journey back to the latter place. 

[Bill, s. 19.] 

18- A servant, whether hired for a fixed term or not, may, without notice 
Termination of ser- or payment or tender of the amount of wages, terminate 
Vico by servant. the contract of service- 

fa) if the master wilfully or permanently breaks any of his obligations 
to the servant; 

[Acts causing trifling harm are not so punishable, Act XLV of I860, s. 95.] 

(b) if the master commits against the servant any offence punishable 
under the Indian Penal Code, Ch. XVI (of offences against the 
Jiumayi body) or XVII (of offences against property ); 

(c) if the servant is prevented by permanent illness or other cause over 
which he has no control from fulfilling liis contract, 

[1 Q. B. Div. 546.] 

Illustrations. 

(a) A contracts to serve B for a year for the monthly sum of Rs. 100 B refuses 
to pay the amount due to A for the first month. A may thereupon terminate the 
contract. 

(b) A contracts to serve B. B voluntarily causes hurt to A. A may thereupon 

terminate the contract. J A 

[Bill, s. 20.] 

19. When the servant is wrongfully discharged, or when the contract of 
service is terminated otherwise than by liis rightful dis* 
charge, the servant or his legal representative, as the 
case may be, is entitled, in addition to the compensation 
and expenses (if any) recoverable by him under this Act 
or any other law, to the wages (if any) due for the 

period during which the servant has actually served the master. 

For the purpose of this section all wages shall (in the absence of an express 
agreement to the contrary) be deemed to accrue due from day to day. 

[Bill, a. 21. N. Y. Code, § 1033. Wages when contract terminated by notice to ouit 
given by servant, N.-W. P. Rep., 1867, Misc. Rulings I.]* 

Chapter V—Of Apprentices. 

20. Any child above the age of ten and under the age of eighteen years 
may be bound by the persons or officers hereinafter men- 

Apprentidng child tioned in this behalf apprentice in any fit trade, craft 
or employment for any specified term not exceeding 
seven years, so that it be not prolonged beyond the term 
of majority, or, in the case of females, marriage. 

The persons and officers above referred to am as follows 

(a) the father of the apprentice; or 

(b) if the father is dead, the guardian of the person of the apprentice; or 

(c) if there is no such father or guardian, or if the father is incompetent 

to contract or has abandoned his child, any Magistrate ; or 


...... in case of 

wrongful discharge or 
fcorrnination of contract 
for master's fault, or by 
death. 


between ten and 
eighteen years old 
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(d ) in the case of a child convicted of any cognizable offence, the con¬ 

victing Magistrate; or 

(e) in the case of a child brought up by any public charity, the governors, 

directors or managers thereof. 

[Act XIX of 1850, 0 . 7/J 

21. Where a boy is bound under the last preceding section apprentice 
Apprenticing in sea- in the sea -service, the following conditions must be 

pcrvioc. observed:— s 

(a) the person to whom he is bound must be a British subject and the 

owner of a registered ship belonging to and trading from some 
port in British India which has l>een declared to be a registering 
port under Act X of 1841 ; 

(b) the ship in which he is to be employed must be such a ship, belonging 

to such a person, and commanded by a British subject, who must, 
when the apprentice is of European birth or parentage, be also 
of European birth or parentage. 

The master of any ship in which an apprentice is employed shall, for the 
purpose of this chapter, be deemed the agent of the person to whom the apprentice 
iis bound. 

22. Every contract of apprenticeship shall be according to the form in 
Form and contents the second schedule hereto annexed or to the like effect 

o£ contract. and in writing, and shall set forth particularly — 

{a) the age of the apprentice ; 

(b) the term for which he is bound ; 

(c) what he is to be taught; 

(d) the pecuniary consideration (if any) on either part. 

[Act XIX of 1850, 8.] 

.'Signatures to contract. 23. Every such contract shall be signed as follows : —> 

(a) by the person to whom the apprentice is bound ; 

(b) by the person by whom he is bound, or when be is bound by the 

governors, directors or managers of a public charity, any tw r o of 
them or their secretary or other officer appointed in this behalf • 
and 

(c) by the apprentice, if he is of the age of fourteen years or more at the 

date of the contract. 

[Act XIX of 1850, s, 9.] 

24. No such contract shall bo valid unless it is 

Contract not valid , , 

unless executed as prc- executed in manner aforesaid nor until it lias been 
scribed and deposited. deposited— 

(a) if it has been executed in any of the towns of Calcutta, Madras or 

Bombay and the apprentice is not bound to the sea-service—in 
the Court of a Presidency Magistrate ; 

(b) if it has been executed elsewhere in British India and the apprentice 

is not bound to the sea-service—in the Court of the District 
Magistrate ; 
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Alteration of terms 
of service. 


(c) if the apprentice is bound to the sea-service—in the office of the 
person appointed under the said Act X of 1841 to make 
registry of ships at the port where the apprentice is to begin his 
service. „ 

[Act XIX of 1850, a. 10.] 

The Magistrate or officer in whose court or office any such contract is 

Certified copies. deposited shall give to each of the parties a copy 

thereof certified in manner provided by the Indian 
Evidence Act, 1872, s. 76. 

The age set forth in any such contract shall be evidence of the age of the 
Evidence of age apprentice in all questions arising as to the right of the 

master to the continuance of the service. 

[Act XIX of 1850, s. 2.] 

25. At any time during the apprenticeship the terms 
of service may be changed or the contract may be deter¬ 
mined : Provided that such change or determination— 

(a) be with the consent of both parties to the contract of their legal 

representatives and of the apprentice if he is above the age of 
fourteen years; and 

(b) be expressed in writing on the original contract with the signature 

of the proper parties, according to s. 23. 

The Magistrate or registering officer shall thereupon make under his hand 
corresponding endorsements on the copies of the contract deposited in his Court 
or office. 

[Act XIX of 1850, s. 11.] 

26. The master of any apprentice may, with the consent of the person. 

by whom he was bound or the legal representative of such 
pfSH^new L*Sr. P erson ’ and with the consent of the apprentice, if lie is 
above the age of fourteen years, assign such apprentice 4 
to any other person who is •willing to take him for the residue of his apprentice¬ 
ship and subject to the conditions thereof: 

Provided that such assignee shall, by endorsement under his own hand 
on the contract, declare his acceptance of such apprentice, and, acknowledge 
himself bound by the agreements therein mentioned to bo performed on the 
part of the master; and that the consent of the other parties aforesaid be 
expressed in writing on the same and signed by them respectively. 

Every such assignment shall be certified under the hand of the Magistrate 
or registering officer on the copy of the contract deposited in his Court or office 
aooording to the form given in the second schedule hereto annexed. 

[Act XIX of 1850, s. 12.] 

Effect of master’s 27. If the master of any apprentice dies before the 
death during appren- end of the apprenticeship, the following results shall 
tieeshi t’- ' ensue 

(a) the contract of apprenticeship shall be thereby determined, and a 
proportionate part, corresponding to the unexpired portion of 
the term, of any premium which has been paid to such master 
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on the binding ot the apprentice to him, shall be returned 
out of the estate of the deceased by his legal representative to 
the person who has paid the same, unless such legal representa¬ 
tive continue the business in which such apprentice has been 
employed, and within three months of the death of the late 
master offers in waiting to keep the apprentice on the terms 
of the original contract; in which case the estate of the 
deceased shall bo discharged from all liability in respect of such 
premium; 

[Act XIX of 1850,8. 19.] 

(b) every such offer shall be fully expressed and certified by the legal 
representative on the original contract of apprenticeship, and also 
by the Magistrate or registering officer on the copy thereof so 
deposited ; and the apprentice shall l>e bound to the legal repre¬ 
sentative so keeping him for the remainder of the term of his 
apprenticeship; 

[Act XIX of 1850, a. 20.] 

(c) the apprentice shall be entitled to Ido maintained for three months 
from the master’s death out of. the assets left by him : Provided 
that during such three months the apprentice continues to live 
with and serve as an apprentice the master’s legal representative, 
or such person as he appoints. 

If the master of any apprentice is during the appren ticeship adjudged 
to have committed an act of insolvency or declared an 
insolvent, the apprentice shall be discharged from all 
obligation under the contract of apprenticeship; and if 
any premium was paid on binding him apprentice, he or the person by whom 
he was bound shall be entitled to claim the amount thereof as a debt against the 
estate of the insolvent. 

[Act XIX of 1850, s. 22.] 

29. The rights and duties of the master as regards the apprentice, and the 
rights and duties of the apprentice as regards the master, 
are*(subject to the provisions of the contract of apprentice¬ 
ship) as nearly as may be the same as those set forth in 
ss. 11, 12, 15 and 18: Provided that if an apprentice is 
guilty of misbehaviour, his master may chastise him in a 
moderate maimer. 

[Penn v. Ward, 2 C, M. k It. 338.] 


28. 


Effect, of master’s 
insolvency. 


Rights and duties of 
master and apprentice. 


Master’s power to 
chastise. 


Chapter VI.—Jurisdiction of Magistrates. 

{A). — Artisans, Workmen and Labourers . 

39. When an employer advances to an artisan, workman or labourer money 
on account of, or to be used as material for, any specific 
work^on aocouat^of piece of work which the latter has contracted to execute 

which artisan has re. wholly or partly by himself, and such artisan, workman 
or labourer wilfully and without sufficient excuse neglects 


792 THE INDIAN CONTRACT ACT : APPENDIX I. 

or refuses to perform his contract, the employer may complain to a Magistrate, 
who shall thereupon issue a summons or warrant, as he thinks fit, for bringing 
such artisan, workman or labourer before him. 

[Bill, s. 26. Act XIII of 1809, which now applies to tho Presidenoy-towos, the Bombay 
and Madras Mufassal, Massuri, Landour, Saharaupur, Mirath, Muradahad, Bareli, Naini Tal 
Shahjahanpnr, Agra, Parakhahad, Cawnpore, Allahabad, Benares, Mysore, Co'org, Sindh,' 
Punjab and the districts of Nimar, Sylhet and Goalpara, and probablv elsewhere Gold and 
silver money given to a goldsmith as raw material wherewith to make an idol has been held as 
advances within the meaning cf Act XIII of 18S9 s. 2, 6 Mad. H. a Rulings, xxiv.j 

If the Magistrate, after hearing such evidence as the parties may adduce, 
is satisfied of tho truth of the complaint, he shall, at the option of the employer 
^either— 

(а) order the artisan, workman or labourer, on or before such day as the 

Magistrate directs, to re-pay the money advanced or such part 
thereof as the Magistrate thinks fit, together with any materials 
delivered by the employer to the artisan, workman or labourer 
for the purpose of the contract; or 

(б) order him to execute the work according to the terms of the 

contract. 

If the artisan, workman or labourer fails to comply with either of such 
orders, the Magistrate may sentence him to imprisonment for a term which 
may extend to three months, or, when the order is for re-payment of money* 
for such term or until such money is sooner re-paid. 

Where the Magistrate makes an order under el. (b) he may also, at the 
•employer’s request, require the artisan, workman or labourer to execute a bond, 
witli sufficient sureties, for the due performance of the order, and, in default 
of his executing such bond, or furnishing such sureties to the satisfaction of the 
Magistrate, may sentence him to imprisonment for a term which may extend 
to three months. 

Where the bond is executed, but the order under cl. (b) is not duly 
performed, payment of the penalty of the bond may be enforced in manner 
provided by the Code of Criminal Procedure, s. 390, or (in the towns of 
Galcutta, Madras and Bombay) by the Presidency Magistrate’s Act, 1877, 
s. 77. 

Nothing in this section applies to cases where the advance has been, in 
accordance with the contract, worked off and expended. 

(B )>— Workmen employed on Public Works. 

31. Any Magistrate may enquire into and decide disputes as to wages, 
hire of carriage and price of work between any employers 
cinployerT and^wlrk 1 aiK * ^ le * r workmen employed in the construction of any 
men on railways, etc. railway, canal or other public work sanctioned by Govern¬ 
ment : Provided that the amount in. dispute does not 
exceed two hundred rupees. 

[Bill, a. 27, Act IX of 1860, which now applies to the Pan jab, nine Bombay Districts, 
Nimar, Nadiya, 24-Parganas and Baraset, part of the Central Provinces and probably elsewhere*) 
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Cases under this section shall be dealt with, so far as may be, as if they were 
"trials under the Code of Criminal Procedure, Oh. XVI. But no appeal shall lie 
from the decision in any such case. 

When the Magistrate has hoard and decided the case, he shall make an 
order for the payment immediately, or wifcliin such time as ho directs, of such 
sum of money (if any) as appears to him to be justly due, and, if the person 
ordered to pay fails to pay such sum immediately or within such time as the 
Magistrate directs, the Magistrate shall issue his warrant to levy the money 
by distress and sale of the moveable property of the defaulter. 

32. Whoever contracts to work for a specified term on any such railway. 

Punishment for oana * 01,1 other public work, or to execute any specific 

breach of contract work in connection therewith, and who wilfully and 

on raif^a^etT^ term without sufficient excuse neglects or refuses to perform 
such contract, shall be liable, on conviction before a 
Magistrate, to a fine not exceeding twenty rupees. 

[Bill, s. 28.] 

But the Magistrate may, at the request of the employer, instead of punishing 

the servant so neglecting or refusing* order him by himself 
Power to order per- . . . , J 

formanoe of contract. or another to execute the work according to the terms 

of his contract; and if he fails to comply with such order, 
the Magistrate may sentence him to imprisonment for a term which may extend 
to two months. 

((7). — Apprentices. 

33. Upon complaint made to any Magistrate by or *on behalf of any 

apprentice of refusal or neglect to provide for him or to 
preatice^gafnaTi^wter. teach him according to the contract of apprenticeship, or 
of cruelty or other ill-treatment by his master, or by the 
agfmt under whom he has been placed by his master, the Magistrate may summon 
the master or his agent, as the case may be, if he is within his jurisdiction, to 
appear before him at a reasonable time, to be stated in the summons, to answer 
the complaint ; and at such time, whether the master or his agent be present 
or not (service of the summons being proved), may examine into the matter 
of the complaint; and upon proof thereof, may cancel the contract of apprentice~ 
-ship, and assess upon the offender, whether he be the master or his agent, a 
reasonable sum for behoof of the apprentice, not exceeding four times the amount 
of the premium paid upon the binding, or if no premium or a less premium 
than fifty rupees was paid, not exceeding two hundred rupees ; and, if the offender 
fails to pay the sum so assessed, may levy the same by distress and sale of his 
moveable property, and if the offender is not the master but his agent, by distress 
and sale of the moveable property of the master also. 

[Act XIX of 1850, a. 13.] 

34. The Magistrate may order any sum recovered under s. 33 to be 

Appropriation of sum either ,aid out in 1>mdin 2 tho a PP rentic « *o another 

recovered for appren- master, or otherwise for his benefit, or paid to the person 

contract oanccJlatloa by whom any premium was paid when he was bound 
apprentice. 

[Aot XIX of 1850, a, 17,] 
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35. No contract of apprentices!*p shall be cancelled on account of moderate 
chastisement for misbehaviour given to any apprentice 
caricdiS for^ moderate ^ b ‘ s Master ov the agent of his master; and the pro- 

chastisement. vision for enabling the contract of apprenticeship to be 

cancelled shall not bar any criminal proceeding against 
any master or his agent for an assault or other offence committed against his 

Liability of master for which he would bo <*> be punished, 

for assault. whether or not any proceedings be taken for cancelling 

the contract of apprenticeship, 

[Act XIX of 1850, s. H.] 

38. Upon complaint made to any Magistrate by or on behalf of the master 

Complaint by master ° f a PP rentloe of any ill-behaviour of such apprentice, 
against apprentice. or ** 8Uc h apprentice has absconded, the Magistrate may 
issue Ills warrant for apprehending such apprentice, and 
may hear and determine the complaint, and punish the offender, by an order 
for keeping the offender, if a boy, in confinement in any suitable place, not being 
a criminal gaol, for any time not exceeding one month, of which one week may 
be in solitary confinement, during which time such allowance shall be made 
for his subsistence by the master or his agent as the Magistrate may order ; 
and, if the offender be a boy of not more than fourteen years of age, may order 
him to be privately whipped : or, if the offender be a girl, or in the case of any 
boy the Magistrate deem any such punishment unfit, he may pass an order 
empowering the master of the apprentice or his agent to keep the offender in 
close confinement in his own house, or on board the vessel to which he belongs, 
upon bread and water, or such other plain food as may be given without injury 
to the health of the apprentice, for a period not exceeding one month. 

[Act XIX of 1830, a. 13.] 

37. Upon complaint of wilful and repeated ill-behaviour on part of the 

Cancellation of con- apprentice, and on the demand of the master, the Magis- 

tr^for misconduct of trate may order the contract of apprenticeship to bo 

cancelled, whether or not the charge is proved ; but only 
with the consent of the apprentice and of his father or guardian, if the charge 
is not proved. Suoh cancelling shall be with or without refund of the whole 
or part of any premium paid to the master on binding suoh apprentice as to the 
Magistrate seems fit i and all sums so refunded shall be applied under the' 
direction of the Magistrate for behoof of the apprentice. 

[hot XIX of 1850, s. 16.] 

38. No Magistrate shall entertain a complaint on the part of a master 

Limitation of com- “ a fP rentice “»•«** ^ be brought within one 

plaints. Month after the cause of complaint arose ; or, if the cause 

of complaint arose on boards hip during a voyage, within 
one month after the arrival thereof at a port or place in British India ; and no 
Magistrate shall entertain a complaint on the part of an apprentice against his 
master or the agent of his master unless it be brought within three months after 
the cause of complaint arose ; or if the cause of complaint arose on board&hip 
during a voyage, within three montlis after the arrival of the ship at a port 
or place in British India. 

[Act XIX of 1$50, 3 . 18.] 
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(D).— Miscellaneous'. 

39 * In this chapter “ master ” and “ employer ”, include also any person 
authorised to act on behalf of a master or employer; 
er and “ Magistrate ” means in the towns of Calcutta, Madras- 

and Bombay a Presidency Magistrate, and elsewhere a 
Magistrate of the first or second class empowered by the Local Government, 
to act under this chapter. 

[Bill, e. 29. ] 

AO. Nothing herein contained shall prevent any person from being pro¬ 
secuted under any other law for any offence punishable 

JSTL under this cha P ter: Provided that 110 p° raon shal1 be 

punished twice for the same offence ; 

[Bill, s* 30.] 

and no order made under this chapter for the payment of money shall, 
while the same remains unpaid, deprive the complainant 
of any civil remedy which he might have had but for this 
Act. 

THE FIRST SCHEDULE TO THE MASTER AND SERVANT BILL* 



Enactments Repealed. 


{Sees. 2.) 

Number and Year. 

Subject. 

XIX of 1850 

For the binding of apprentices. 

XIII of 1859 

•''v' '?•>»' : V, '■ \v. ; " ' :'V|■ | 

For the punishment of breaches of contract by 
artificers, workmen and labourers in certain cases. 

IX of ISIIO 

For the speedy determination of certain disputes 
between workmen engaged on railway and other 
public works and their employers. 


THE SECOND SCHEDULE TO THE MASTER AND SERVANT BILL. 

Fo&ms. 

{8ec ss. 22 and 26.) 

A,—Form of Agreement . 

This agreement, made the day of in the year 

between A B of and C D of witnessed 

that the said A B doth this day bind E F, a boy (or girl) of the age of 
years completed, son (or daughter) of the said A B (or otherwise describing the 
relation in which A B and E F stand) to dwell with and serve the said CD, 
as an apprentice, from this day forth for years (in the case of a girl add, 
“ or until the tim> of her marriage, which shall first happen "), during all which 
term the said apprentice shall faithfully serve the said CD according to his 
(or her) skill and ability in all lawful business, and demean and behave himself 


Saving of civil 
remedies. 


[2 Mad.] 
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{or herself) honestly, orderly and obediently, in all things towards the said 
C D and his (or her) family. And the said C D for himself (or herself) and 
his (or her) executors and administrators, in consideration 
JL N the premium or sum of paid by the said 

brackets may be omitted . A B. to the said C D, and] of the faithful service of the 

said E E, doth agree with the said A B, his (or her) 
executors and administrators, that he (or she) will teach or cause to be taught 
to the said E E, in the best way and manner that he (or she) can, the trade 
(craft or employment) of a during the said term; and will also, 

during the said term, provide the said apprentice with good, wholesome and 
sufficient food, clothes, lodging, washing and all other things necessary, fit 
and reasonable for an apprentice (and further, here insert any special agreements ). 

In witness whereof, the parties have hereunto set their hands and seals, 
the day and year above written. % 


A B. 


C B. 



(B).—Form of Order of Assignment. 
(To be endorsed on the Agreement.) 


in the 


Be it known to all men that on the day of 

year personally appeared before G H Magistrate of 

G D of with E F, Iris (or her) apprentice, and J K of , 

and desired that the agreement of apprenticeship whereby the said E F was 
hound to the said C D might be assigned to the said J K, and the said G H, 
having satisfied hirnself, by personal examination of the said E F and by other 
lawful ways and means, that such assignment is for the 
4 lJ 1i0 journ*M benefit- of the said E F, and is made with the consent of 

years, the words between [the said E. F., and of] all persons whose consent thereunto 
brackets maybe omttkd . law is required, doth allow such assignment and the 

contract of apprenticeship whereby the said E F was on the day 

of in the year bound to the said CD' as an apprentice 

to learn the trade (craft or employment) of a shall henceforth 

endure, unto the end of the said term, as if the said J K had been originally 
party to the said deed, and had executed the same, in the place of the said C D* 
and shall be bound, for himself (or herself) his (or her) executors or administra* 
tors, to fulfil the agreements by the said C D to be performed, and the said 
E F shall henceforth be bound unto the said .J K in like manner as he (or she) 
was by the said, agreement bound unto the said 0 B. 

0 1). E F. J K. 

In witness whereof, the said C D, E F, and J K have hereunto set their 
hands before me, the day and year above written. 


G H, Magistrate. 



APPENDIX II. 


ACT No. X of 1918. 

[Passed by the Indian Legislative Council.] 

{Received the assent of the Governor General on the '2,2nd March, 1918.) 


Definitions. 


An Act to give additional powers to Courts to deal in 
certain eases with usurious loans of money or in kind. 

\\ hereas it is expedient to give additional powers to Courts to deal in certain 
easen with usurious loans of money or in kind ; It is hereby enacted as follows 

Short title and 1* (I) This Act may be called the Usurious Loans Act, 
extent. 1918. 

(#) It extends to the whole of British India, including British Baluchistan. 

(#) The Local Government may, by notification in the local official gazette, 
direct that it shall not apply to any area, class of persons, or class of transactions 
which it may specify in its notification. 

2. In this Act, unless there is anything repugnant in 
the subject or context,— 

(1) u Interest 55 means rate of interest and includes the return to be made 
over and above what was actually lent, whether the same is charged or sought 
to be recovered specifically by way of interest or otherwise. 

(#) “ Loan ” means a loan whether of money or in kind, and includes any 
transaction wliich is, in the opinion of the Court, in substance a loan. 

($) “ Suit to wliich this Act applies ” means any suit— 

(а) for the recovery of a loan made after the commencement of this Act; or 

(б) for the enforcement of any security taken or any agreement, whether 

by way of settlement of account or otherwise, made, after the com¬ 
mencement of this Act, in respect of any loan made either before or 
after the commencement of this Act. 

(I) Notwithstanding anything in the Usury Laws Bopeal Act, 1855, * 
where, in any suit to which this Act applies, whether 
heard ex parte or otherwise, the Court has reason to 
believe,— 

(a) that the interest is excessive j and 


3 . 


Re-opening 

transactions. 


of 


* Act XXVm of 1855. 
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(?>) that the transaction was, as between the parties thereto, substantially 
unfair, 

the Court may exercise all or any of the following powers, namely, may,—- 

(i) re-open the transaction, take an account between the parties, and 
relieve the debtor of all liability in respect of any excessive 
interest, * 

(it) notwithstanding any agreement, purporting to close previous* deal¬ 
ings and to create a new obligation, re-open any account already 
taken between them and relieve the debtor of ail liability in respect 
of any excessive interest, and if anything has been paid or allowed 
in account in respect of such liability, order the creditor to repay 
any sum winch it considers to be repayable in respect thereof ; 

(Hi) set aside either wholly or in part or revise or alter any security given 
or agreement made in respect of any loan, and if tho creditor has 
parted with the security, order him to indemnify the debtor in 
such manner and to such extent as it may deem just: 

Provided that, in the exorcise of these powers, the Court shall not— 

( i) re-open any agreement purporting to close previous dealings and to 
create a new obligation which has been entered into by the parties 
or any persons from whom they claim at a date more than six 
years from the date of the transaction ; 

(it) do anything which affects any decree of a Court. 

Explanation. —In the case of a suit brought on a series of transactions 
the expression “ the transaction ” means, for the purposes of pro viso 
(/’), the first of such transactions, 

(&) (a) In tlris section “ excessive n means in oxoess of that which the 
Court deems to be reasonable having regard to the risk incurred 
as it appeared, or must be taken to have appeared, to the creditor 
at the date of the loan. 

(b) In considering whether interest is excessive under this section, the 

Court shall take into account any amounts charged or paid, whe¬ 
ther in money or in kind, for expenses, inquiries, hues, bonuses, 
premia, renewals or any other charges, and if compound interest 
is charged, the periods at which it is cal cub,ted and the total 
advantage which may reasonably be taken to have been expected 
from the transaction. 

(c) In considering the question of risk, the Court shall take into account 

tho presence or absence of security and the valuo thereof, the 
financial condition of the debtor and the result of any previous 
transactions of the debtor, by way of loan, so far as the same 
were known, or must be taken to have been known, to the creditor. 

(d) In considering whether a transaction was substantially unfair, the 

Court shall take into account all circumstances materially affecting 
the relations of the parties at the time of the loan or tending to 
show that the transaction was unfair, including the necessities 
or supposed necessities of the debtor at the time of the loan so far 
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as the same were known, or must ba taken to have been known 
to the creditor. 

Explanation. Interest may of itself be sufficient evidence that a transac- 
tion was substantially unfair. 

(.3) This section shall apply to any suit, whatever its form may be, if such 
suit is substantially one for the recovery of a loan or for the enforcement of any 
agreement or security in respect, of a loan. 

(4) Nothing in this section shall affect the rights of any transferee for value 
who satisfies the Court; that the transfer to him was bond fide., and that he had 
at the time of such transfer no notice of any fact which would have entitled the 
debtor as against the lender to relief under this section. 

For the purposes of this sub-section, the word “ notice ” shall have the same 
meaning as is ascribed to it in section 4 of the Transfer of Property Aot, 1882. * 

. Nothing in this section shall be construed as derogating from the exist¬ 

ing powers or jurisdiction of any Court. 

4 . On any application relating to the admission or amount of a proof of 

Insolvency pm- * l0 “ “ any insolv ency proceedings, the Court may 

ceedfcjgs. exercise the like powers a3 may be exercised under section 

3 by a Court in a suit to which this Aot applies. 


* Aot IV of 1882. 
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A 

ABSENCE of writing : pleading, 58. 

ABSOLUTE PROMISE —See Promise. 

ABUSE of process of court, depriving a person of. his statutory right- on 
ground of, 126. 

ACCEPTANCE, acts amounting to, 44. 

communication of, when complete, 45. 
death before, 47. 
modes of, 51. 

must be absolute and unqualified, 51. 

of performance at time other than that agreed upon, effect 
of, 258. 

of proposals, 43. 

of proposal by performance, 53. 

of proposal, how made, 53. 

revocation of, 47. 

with variation, effect of, 50n. 

ACCOUNT, inspection, of, principal’s riglit to appoint a person for, 813n. 
inspection of books of, by agent of partner, 1 48. 
limitation for suits for, 759a. 
limitation of suit against agent for, 014. 
mode of taking, 615a. 
of agent, 613. 

of partnership when may be taken, 761. 

opening of settled, on proof of fraud or undue influence* 615* 
partners may, transcribe from books of, 749. 
procedure to be followed in judicial enquiry into, 61 o. 
rendering of, meaning of, 613%. 

right of principal to appoint a person for inspection of, 613n. 
suit for, by agent against principal, 616. 
to firm of benefit derived from transaction of partnership, 749. 
where there are several co-principals and co-agents, 614, 
ACQUIESCENCE, principal’s loss of right to sue by, 622. 

ACT done by one for another person without his knowledge or authority, right 
to ratify, 583. 
criminal of agent, 6, 39. 
ratification of criminal, 585, 589. 
ratification of tortious, 584, 
repudiation of unauthorized, 588. 

T,ICA 51 
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ACT, who may ratify and adopt the unauthor ized, 585. 
ACTIONABLE CLAIM, transfer of, 254, 316. 

ACTIONABLE WRONG, Broach of contract is an. 289*. 
ACTS OF THE INDIAN LEGISLATURE:— 

XXXII of 1839 (Interest), 303,489*. 

XIII of 1840 (Factors), 36.7*. 

XX of 1844 (Factor’s Act), 367a, 375. 

XXI of 1848 (Avoiding wager), 151*. 

XIX of. 1850 (Apprentice Act), (s. 8), 57. 

XVin of 1854 (Railways), 16*. 

VIII of 1859 (Civil Procedure Code), (s. 93), 6. 

(s, 192), 6. 

iiiri of 1859 (Workman’s Hr. Cont.), (s. 4,) 58. 
XLV of 1860 (Pena! ( 'ode), 70. 

(s. 294A), 11 In, 152. 
(s. 403), 286. 

IT of 1864 (Rev. Recovery), 278. 

Ill of 1865 (Carrier), 16a, 290*, 302. 

(ss. 6, 7), 58. 

(s. 8), 469n. 

Ill of 1865 (Bom. for avoiding wager), 69, 160. 

X of 1865 (Indian Succession), (s. 123), 168*, 169. 

(s. 236), 308??. 

VIII of 1867 (Horse-racing), 151*. 

I of 1872, (Indian Evidence), (s. 19), 667. 

(s. 57). 118*. 

(8. 92), 156. 

(88. 93—97), 149, 150. 
(ss. 109, 115), 714, 

(s. Ill), 72*, 73. 

(s. 114), 128*. 

(s. 115), 64. 

(s. 115), 474. 

(s. 117), 490n. 

HI ol 1874 (Married Women’s Property), 59*. 

T.X of 1875 (Indian Majority), 59*, 60*. 

XI of 1876 (Presy. Banks), (s. 9), 58. 

(s. 23), 219. 

r of 1877 (Specific Relief), (s. 13), 330w. 

(8». 14, 15, 18), 97. 

(s. 16), 250. 

(s. 21), 147. 

(ss. 21, 27), 18l?i. 

(s. 21), 149. 

(s. 22), 105*. 

(a. 

(s. 35), 102, 248*. 

(m. 36, 42), 451. 

(s. 38), 102, 102*. 
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ACT OF THE INDIAN LEGISLATURE :-~contd. 

I of 1877 (Specific Relief), (s. -10), 127. 

<s. 41), 102. 

(s. 57), 141, 1411. 

XVII of 1879 (Dekkhan Agriculturist Act), 77». 

XVIII of 1879 (Legal Practitioner), (s. 28), 58. 

XXVI of 1881 (Negotiable Instrument),. (s. 118), 12S». 

H of 1882 (Trust), (s. 5). 57. 

(s. 47), 578. 

(s. 88), 72». 

I V of 1882 (Transfer of Property), (a. 0), 331/1. 

. ' . “ . (s. 9). 57/i. 

(as. 25—30), 170. 

(a. 33), 109. 

• (s. 53), 109//, 111 m. 

(as. 54. 59. 107, 123). 57- 
(as. 54. 118), 310. 

(a. 55(5)(c)), 330 m. 

(a. 55), 90», 85m. 

(a. 55(4)), 510. 

(as. 83, 84), 184n. 

(a. 84), 190. 

- (s. 108), 248//. 

(as. 130, etc.), 310. 

(as. 3, 130—137), 254. 

VII of 1882 (Powers of Attorney), 540. 000//. 

XIV of 1882 (Civil Procedure Code), (s. 310(a)).270. 

XXI of 1883 (Inland Emigration), (a. 39), 59«. 

IX of 1890 (-Indian Railways), 290», 302, 468», 474». 

(a. 55), 505. 

(a. 72), 409«, 470, 488//. 

(a. 70), 478 m. 

XX of 1890 (Sindh Incumbered Estates), 00m. 

X of 1897 (General Clauses), (s, 3(25), (34)), 315. 

(s. 5), 16 m. 

V of 1898 (Criminal Procedure Code), (a. 513). 412. 

IX of 1899 (Indian Arbitration). 57. 

IE of 1901 (Agra Tenancy), 113. 

VI of 1901 (Assam Labour and Emigration), (s. 9), 50ft. 

JI (Mad.) of 1905 (Mad. Harbour Trust), 4S8«. 

(s. 41(1)), 409ft. 

Ill of 1900 (Coinage), (as. 11—15), 190. 

V of 1908, (Civil Pioeediire Code), O. 1. (r. 8), 279. 

0. XXT. (r. 89), 270. 

(a. 88). 491«. 

IX of 1908 (Limitation), (art. 64), (515». 

(art. 89), 614. 

(art. 90), 022. 

(a. 19), 58. 
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XVI of 1008 (Registration), 128«. 

(m 49, 50, 18), 58. 

DC of 1910 (Paper 'Currency),- (»• 15). 190. 

VII of 1913 (Indian Companies), 58. 

(». 4(1)), 506>?. 

ADATIA Kaehchi. explained, 544. 

Pakka, explained, 543. 

ADMINISTRATION, discharge of surety for, 421. 

ADMINISTRATION-BOND under Ind. Sue. Act not a bond within exception 

to (g, 74), 308?*. 

ADMISSION by agent, 502. 

ADVANCES mentioned in s. 10.3, kinds of, 363. 

ADVANTAGE under void agreement, obligation of person who has 
received, 262. 

ADVOCATE, authority of, 548. 

AGE OF MAJORITY— See. Majority*. 

AGENCY annexing itself to subsequent dealers, 537. 

business of, agent’s liability in, 617, 622. 

by principal’s death or insanity, duty of agent on termination 
of, 008. 

consideration to create an, 561. 
contract is one of, 557. 

contract of, involves mutual obligation between parties, 597. 

definition and formation of contract of. 529. 

division of the Chapter relating to, 528. 

for entering into unenforceable agreement, 604. 

for void agreement. 037. 

for wagering, 637. 

implied, 545. 

legal effects of, 530. 

modes of termination of, 596. 

renewal of terminated, 600. 

running with goods, 537. 

termination of, 534. * 

by death of one of two joint agents, 598. 
by death of principal, 598. 
coupled with interest, 601. 
m a limited liability company, 596a. 
where goods sold and price received by agent, 596a. 
where principal knows of agent’s breach of 
duty. 596/h 

war when terminating. 600. 

AGENT, account of, 613. 

admission by. 562. 

and guardian: position compared. 554. 
appointment and authority of, 537. 
authority of, in emergency, 576. 
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authority of, may be expressed or implied, 562, 

when terminates as to agent and as to third person, 007 
authority of clerk of, to bind the principal, 578ft. 
beneficiaries under trust when can proceed agaiqst, 581. 
cannot personally enforce contract on behalf of principal, (547. 
collusion between, and other contracting party, 684. 
commission-duties of, 541, 
commission of, when becomes duo, 030, 031* 
commission to, as consideration, 562. 
compensation for loss of remuneration to, 605ft. 
for repudiation by, 665. 

to, for injury caused by principal’s neglect, 639, 
to principal in respect of direct consequence of neglect 
of, 612. 

confidence in, 610. 
confidential, 554. 

consequences of notice given to, 642. 

defined, 537. 

del credere , defined, 540. 

damage payable by, 610. 

duties of, 531. 

duty of, in conducting principal’s business, 609. 

on termination of agency by principal« death or insa¬ 
nity, 608. 
to account, 614. 

to communicate with principal, 616. 
to pay sums received for principal, (526, 
effect of fraud by, 677, 682. 

misrepresentation by, 677, 682. 
employment of, by minor, 559. 
enforcement and consequences of contract of, 640. 
extent and nature of powers vested in an, 537a. 
extent of authority of, 566. 
for both principals, 537. 
for registration and pleading, 563. 
for suits of Native Princes, 55.3. 
for wager, 555. 
in law courts, 548. 
in particular cases, 538. 
is a trustee, 537. 
legal position of, 530. 
liabilities of, on breach of duty, 532. 
legal representatives to account on death of, 613ft. 

B pretended, 670. 

lien of, on principal’s property, 633. 

limitation of suit for account against, 614. 

may retain any sums received on principal’s account, 625. 

misconduct or dishonesty of, 632, 
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k misconduct of, sufficient cause for revocation, 605w. 
mone^ received by, as bribes, 627. 
non-liability of employer of, to do a criminal act, 639. 
not disclosed, right of parties to a contract made by, 658. 
not entitled to remuneration for business misconducted, 632. 
not personally bound by contract on behalf of principal, 647, 
of partner, inspection of books of account by, 748. 
person falsely contracting as, not entitled to performance, 672. 
principal how far bound when, exceeds authority, 641. 
principal's duty to, 635. 
professed, without real authority. 536. 
recovery of secret profits by, 624. 
relation between principal and named, 582. 
remunerated by share of profit not a partner. 711. 
remuneration of, 625. 

when becomes due, 629. 

; responsibility of, for sub-agent, 580. 

for sub-agent appointed without authority, 581* 
responsibility of sub-agon t to, 580. 
right of, 531 

right of, to expenses, 631. 

to remuneration, 630. 
to sue in his own name, 651. 
right of person dealing with, personally liable, 665, 
third party against, 663. 
skill and diligence required from, 611,612. 
skill required from professional, 612. 
statement by principal is evidence against, 667. 
suit by co-principals against, 611. 
suit for account by, against principal, 616. 
supposed to be principal, performance of contract with, 664. 
termination of agency by death of one of two joint, 598. 
to bet indemnified against consequences of acts done in good* 
faith, 637. 

to be indemnified against consequences of lawful acts. 635. 
is trustee, 537. 

iiso of information obtained by, 621. 

when a broker, 538, 

when can employ sub-agent, 578, 

when principal may revoke authority of, 602. 

where contract entered into by person apparently in character 
of, 536. 

where does more than what he is authorized to do, 530. 
who may bo an, 560. 
who may employ, 5£8. 

wife as husband’s, 545, 564. y 

without authority, contract by, 657, 
without remuneration, duty of, 561. 
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AGREEMENT after majority, ratification of minor’s, 62. 

agonoy for entering into unenforceable, 604. 

agency for void, 637. 

and contract, antithesis between, 2$2w. 

anti-nuptial, that bus bind will never be allowed to remove 
hi.s wife from parental home, 12 5n. 
between partners during continuance of partnership, 146, 
l>etween partner prior to dissolution, saving of. 140. 
between spouses for future separation, 12fw. 
by lunatic, effect of, 50w, 

by way of wager, 151. * 

|>y way of wager, lest of, 156. 
compensation on avoiding, 62. 
contingent on impossible events void, 170. 
defined, 21. 

distinction between void and unlawful, 230. 

distinction between void and voidable, 2b*, 33. 

during war, competency of alien enemy to enter into, 61. 

extending time for suing, 148. 

for promoting marriages for rewards, 138. 

for uncertainty, validity of, 14.8. 

for unlawful consideration and object, 126. 

illegal, attitude of court towards, 265. 

in furtherance of contract with an alien enemy. 62, 

in restraint of business, 136. 

of lawful profession. 139. 
of legal proceedings, 145. 
of marriage, validity of, 136. 
of trade, 139. 
of trade when valid, 143. 
known to be void ab initio , 263. 
limiting time tor suing. 147. 
may be in form of consent-decree, 163?/. 

natural low and affection, made on account of. validity 
of. 128. 

not. to appeal from a. decision of a particular court, validity 
of, 147. 

not to carry on business of which goodwill sold, saving 
of, 140. 

not-to deliver goods similar to those contracted ior do oilier 
dealers, 143. 

obligation of person who has received advantage under 
void, 262. 

of which consideration or object is unlawful, effect of, 112. 

part -performance of void, effect of, 264. 

tainted by moral torpitude. 114. 

that are not obnoxious to the rule under (s. 2?), 1 f-». 

to do impossible act. validity of, 247. 

to extend the period of limitation, 148, 
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to indemnify bail or sureties for good conduct, 111/*, 411. 
to pay a witness for .giving evidence, 11 On. 
to resign public office in consideration of payment, 125n. 
to sale, defined, 317. 

to share profits as between forest officer and licensee not 
forbidden by law, 114. 

to treat two debts as a lump sum, effect of, 127. 

unilateral and reciprocal, 28. 

when become contracts, 56, 5 6n, 

when becomes a sale, 317. 

when cannot be classed as wager, 154. 

when made through intervention of broker in open market, 
validity of, 155. 
t when void, 21. 

where both parties are under mistake as to matter of 
fact, 103. 

where contracting parties have knowledge of third person’s 
illegal act inducing the contract, effect of, 109a, I12n. 
without consideration when void, 128. 
without free consent, voidability of, 94. 

ALIEN ENEMY to enter into agreement ..during war, competency of, 01. 
ALTERATION in document:, limitation to the rule of, 269. 
of contract, effect of, 253, 

AMBIGUOUS CONTRACTS, 42,150, See Con tracts. 

ANNUITY, widow or child of deceased partner receiving, out of profits not a 
partner, 712. 

A PPLICA TION for performance on a certain day to be at a proper time and 
place, 224. 

APPORTIONMENT of relief on compensation obtained by suit against wrong¬ 
doer. 527. 

APPROBATION and reprobation, 590. 

APPROPRIATION, ascertainment of goods by subsequent, 327. 
conditional, 328. 

necessity for, what it implies, 328. 
of goods how made, 328. 
seller’s authority to, 328. 

ARB11 RATION, agreement for, converts original contract into a contingent 
contract, 147 a. 

what is required for a valid reference to, ]46n. 

AR BITRATION PROCEEDINGS, control of courts in, 147. 
ASCERTAINMENT of goods by seller’s selection, 329. 

subsequent, appropriation, 327. 

ASSENT of buyer when necessary in case of delivery, 337. 

A SSESSMENT of damage, see Damage. 

ASSETS, family firm a**, 702. 

of partnership, goodwill is a part of* 739. 
or property of a firm, form of, 738, 
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ASSIGNMENT by buyer of bill of lading,* cessation ot rig]it of stoppage on, 360. 
of partner by share, 736. 

ATTEMPT to deceive does not make the contract voidable, 95n. 
ATTORNEY, etymology of the word, 546 n, 

general lien of solicitors, or, 504. 

rules relating to construction of u Powers of at torney ” ,546. 
ATTORNMENT, meaning of, 338. 

of warehouseman, delivery may be made by, 467. 

AUCTION, auctioneer’s authority after, 596ft. 003. 
points relating to, 400. 
sale and transfer of lots sold by, 390. 
withdrawal of bid at an, 28, 48. 

AUCTIONEER defined, 541. 

AUTHORITY, express and implied, defined, 563. 
extent of agent's, 566, 
illustrations of implied. 571. 
of agent in emergency, 576. 

of agent, when terminates as to agent and as to third 
person, 607. 

of co-agents when several, 567. 

of necessity to husband and wife, 565. 

partly exeroised, revocation where, 603. * 

presumption of implied, to pledge husband’s credit, 565. 

principal how far hound when agent exceeds, 641. 

revocation of, 596. 

termination of sub-agent’*, 609. 

when principal may revoke agent’s, 602. 

R 

BADNESS of title, w Title, 

BAD WORK and other loss in contract to erect a house, compensation 
for, 292. 

BAIL, derivation of the word, 411 a. 

for good conduct, agreement to indemnify, 411. 

BAILEE, amount of care to be taken of goods by, 469. 

and bailor, general principles as to relative duties of, 468. 

and bailor, relation between, 508. 

bailor’s responsibility to, 489. 

can never be in a better situation than bailor, 491. 

debtors and bankers are not, 466. 

defined, 464. 

degree of care required from, 470. 

deriving benefit from bailment, 484. 

estopped from denying bailor a title, 486, 490w. 

finder of goods, not a. 493. 

how delivery of goods made to, 467. 

if a hotel-keeper Jets his furniture to a guest, the latter ie 
the, 469«. 
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BAILEE— ■contd. 

keepers of hotels and inns are. 469 n, 479w. 

making an unauthorized use of goods bailed, liability of, 481. 

may interplead, 491. 

not responsible on rede livery to bailor without title, 490. 
origin of light of, 526. 
particular Hen of, 498. 

responsibility of, if return of goods impossible, 486. 

when goods are not duly returned, 488. 
responsible for negligence of his agent and servant committed 
in course of service, 474. 
suit by, against wrong-doer, 520. 
though a minor liable in tort, 481. 
tortious vise of goods by, 481. 

under the Contract Act, Railway Company when not, 477* 
when not liable for loss, etc., of thing bailed, 479. 

BAILMENT an accessory contract, 465. 

and transfer of property for value distinguished, 405, 

bailee deriving benefit from, 484. 

by several joint owners. 490. 

classification of, 466. 

definition of, 464, 405. 

finder of lost goods where there is no, 4911. 
for carriage, 465. 

lor purpose of repairing an organ, 498a. 
implies reservation of bailor’s right, 405. 
of pledges, 512. 

repayment by bailor of necessary expenses of, 484. 
right of bailor to avoid, 480. 

termination of, by bailee’s act in consistent with conditions, 479. 
termination of gratuitous, by death, 489. 
usual transactions of, 407. 

when delivery of Government Promissory .Vote does not 
create. 460. 

BAILOR and bailee, general principles as to relative duties of, 468. 
bailee can never be in a better situation than. 491. 
defined, 464. 

entitled to increase or profit f rom goods bailed, 489. 
refusing to take delivery, 489. 
relation between bailee and, 308. 
responsibility of, for incidental expenses, 489. 
to bailee, 489. 

suit by, against wrong-doer, 526, 

to avoid bailment, right of, 480. 

to disclose faults in goods'bailed, duty of, 468, 

without title, bailee not responsible on redelivery to, 490. 

BANIAN defined, 543. 

is a del credere agent, 511 n. 

lien of, against his employer by custom, 511. 
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BANKER defined, 505, 553. 

explained, 500. 
general lion of, 504. 
not bailees, 400. 

BARRISTER, authority of, 548. 

BENEFIT, absence of opportunity to accept or reject the, 28:1. 

acceptance of, whore no opportunity of exercising any op 
tion, ,283 m. 

gained by agent dealing on his own account m business of 
agency, principal’s right to, '422. 
of the reversal of decree, claim to contribution of costs for, 284. 
of securities to be shared, 450. 
principal entitled to claim, illustration of, 023. t 
right to claim t he, 623. 

BENEFIOIARTES under trust when can proceed against agent . 581. 

BID a mere proposal, 300//. 

at an auction, withdrawal of. 28, 48. 
withdrawing property after. 400. 

BIDDING, Seller’s responsibility for sham, 300?/. 

to raise price, effect of use by seller of pretended, 300. \ 

BILL OF EXCHANGE, applicability of the ride of authority to, 202. 

BILL OF LADING defined, 362. 

distinguished from documents of title, 362^ 
pledged to secure specific advance, stoppage* whore, 302. 
BOND for performance of public duty on act, liability for breach of condi¬ 
tion in, 308. . \ , 

within exception to (s. 74), administration-bond under Indian Sihv ... 
cession Actnot a, 308?/. v 

BOOKS OF ACCOUNT- See Account. 

BRAZIERS in a particular locality, agreement not to carry oh business of, 142. 
BREACH OF CONTRACT -^ Contract. 

BREACH OF WARRANTY —See Warranty. 

BRIBE defined, 627. 

money received by agent as, 027. 

or secret commission to an agent, enforcement of agreement 
for, 126w. 

BROKER arc mercantile agent*, 538. 

authority of insurance, 541. 

BUILDING, ratification of act of, 587 n. 

BURDEN OF PROOF as regards undue influence, 74. 

where a person 1ms authority to do a certain thing, 507. 
BUSINESS, agreement in restraint of, 130. 
defined, 607. 

dissolution of partnership by prohibition of, 746* 
ditty of agent in conducting principals’, 609. 
misconducted, agent not entitled to remuneration for, 632. 
notice? to agent must bo in course of, 645. 
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obligation to firm of partner carrying or, competing. 750. 
of agency, agent’s liability in, 617,622. 

of which goodwill sold, saving of agreement not to carry on, 140. 
winding-up of partnership. by Court on dissolution, 759. 

BU \ EH must bear loss after goods become his property, 3*10. 
right of, on breach of warranty, 389. 
seller’s lien against subsequent, 352. 

when may refuse goods not ordered if sent witli goods ordered, 390. 

C 

CARE and diligence required in commodatum, 481. 
degree of, expected from carrier, 474. 

required from tinder of goods. 494. 
required from bailee, 470. 
of goods to be taken by bailee, 469. 
standard of, English and Indian law compared, 470. 
how determined, 472. 

# under the Act, 470. « 

CARRIAGE, contract for, 485. 

duty of common carrier when goods ottered for, 487. 

CARRIER, degree of care expected from, 474. 

of goods, effect of delivery to, 338, 339. 
ordinary liability of Railways as, 470, 
onus of proving negligence is on the, 475//.. 

CASTE, execution of decree against members of a, 279. 

CHAMPERTY and maintenance, agreements amounting to, 120. 
and maintenance, rules relating to, 120. 
defined, 120». 

CHEQUE, payment by, when not a valid tender, 190. 

CHARGE, attachment does not create a, 278. 

compensation for paying off existing, 277. 
on property when created, 277. 
where part only of mortgage-debt paid off, 279. 
where property liable to sale, 278. 

CHILD of deceased partner receiving annuity out of profits not a partner, 712. 
CHOSE-LN-ACTION, transfer of, 316. 

CLAIM, transfer of actionable, 316. 

CLERK, authority of, of an agent to bind the principal, 578a. 

CO-AGENTS when several, annuity of, 567. 

COERCION defined, 69. 

effect of, 70. 

liability of pei-son to whom money paid or thing delivered by, 286. 
COHABITATION with dancing girl, recovery of loan to Hindu for unlaw¬ 
ful, 125 a. 

COLLUSION between agent and other contracting party, 684. 
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COMMISSION" of agent when becomes due, 639, 631. 

to agent as consideration, 562. 

COMMISSION AGENT, duties of, 541. 

OOMMODATUM, care and diligence required in, 481. 
de lined, 466. 

COMMON CARRIER and Railways, liability of, 302. 
bv sea, 479. 
definition of. 47on. 

duty of, when goods ottered for carriage, 487. 
effect of delivery of goods to, 339. 
rights and liabilities of, 474. 
rules regarding, 475. 

COMMUNICATION of proposals, 43. 

of proposal, etc., when complete, 45. 

COMPENSATION between two persons having no relation, obligation a* 
to, 282. 

for bad work and other loss in contract to.erect a house, 292. 
for breach of contract to let shop, 291. 

to sell and purchase goods, 299. 
where penalty stipulated for, 397. * 

for breach of warranty, 292, 300. 
for Damage, see Damage, 
for delaying delivery, 291. 

for failure to discharge obligation resembling those created 
by contract. 290. 

for loss caused by breach of warranty, 390, 392.* 
for loss occasioned by non-performance of contract, 234, 235. 
for loss of remuneration to agent, 605n. 
for loss or damage caused by breach of contract, 289. 
for loss through non-performance of impossible or unlawful 
act, 248. 

for paying off existing charge or mortgage-debt, right 
to, 277. 

for remote and indirect > loss or damage caused by breach of 
contract, 290. 

for repudiation by agent, 605. 
for revocation by principal, 605. 
in case of refusal to receive contract to supply, 291. 
lien of tinder for, 492, 494. 
obtained by suit against wrong-doer, 527. t 
on avoiding agreement, 62. 
on failure to perform the contract, 292. 
party rightfully rescinding contract entitled to, 312. 
to agent for injury caused by principal’s neglect, 639. 
to principal in respect of direct consequence of agent’s 
neglect, 612. 

to third person for loss or damage arising from neglect or 
fraud of co-partner, 723, 
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OOM.P.IAINT by master against domestic servant, 774. 
by servant against his master, 775. 
frivolous or vexatious, 775. 

COMPOSITION, discharge of surety in case of, 439. 

COMPULSION of legal process, recovery of money paid under, 70. 
CONCEALMENT, invalidity of guarantee obtained by, 451. 

CONDITION, difference between warranty and, 381. 
defined, 189. 

on wliich contract entered into,'notice of, 44. 

CONFIDENTIAL AGENT -Nee Agent. 

CONFLICT OF LAWS, interpretation and effect in case of, 18. 

CONSENT defined, 65. 

free, defined, 68. 

to agreement when caused by undue influence, 101. 
CONSIDERATION, commission to agent as, 562. 
defined, 21, 24, 
executed, 23. 

for the promise, defined, 21. 

if partly lawful and partly unlawful* effect of, 127. 

illustrations of unlawful, 110. 

inadequacy of, in agreements to which consent of pro¬ 
misor freely given, 130, 136. 
of an agreement when lawful, 109. 
proceeding from third party, 24. 
promise to keep matter confidential is not a, 20//. 
to create an agency, 561. 

CONSTRUCTION, golden rules of, 36. 

of specific contracts, 34. 
rules of. Importance of, 34. 
specific rules 36. 

CONSTRUCTIVE FRAUD defined, 90*. 

CONSTRUCTIVE POSSESSION— 'See- Possession. 

CONTINGENCY explained, 165. 

impossible, validity of contract 4n. 167. 

CONTINGENT CONTRACT -- See Contract 
•CONTINUING GUARANTEE defined, 419. 4 

extent of, 419, 
revocation of, 421. 
invocation of, by surety's death, 426. 
CONTRACT, accidental omission in, 39. 

alternative terms in, 41. 
ambiguity in parts of the, 150. 
ambiguous, onus of proof of, 150. 

where one interpretation consistent and the other 
repugnant, 150. 

where words are capable of more meanings than 
one, 150. 
terms in an, 42. 
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CONTRA QT-<ant4 t 

anticipatory breaches of, when made, 193. 
applicable in British India, law of. 1. 
assignment of, 183. 

of benefit of, 183. 
of burden of, 183 

avoidance of, after delivery and acceptance, 390. 
avoiding, and claiming damages, distinction I»etween, 194. 
bailment, is an accessory, 465. 
breach of, an actionable wrong, 289//. 

compensation for Joss or damage caused by, 289. 
compensation from remote and indirect loss on damage, 
caused by. 290. 
consequences of, 289. 
damage for technical, 289//.. 
loss or damage how estimated for, 290. 
procuring a, 307. 
prophetical damage for, 289n. 
time when damage to be reckoned for, 290rt» 
who can be sued for, 289n. 
who can sue for, 289w. 
by agent without authority, 657. 
by deed, 667. 

by a person who is drunk, 65. 

by which two or more persons agree to refer to arbitration. 
t any question, legality of, 146. 

by whom must be performed, 199. 

by word of mouth and—in writing not under seal, difference 
between, 19w. 
classes of, 22, 23. 

compensation for breach of, where penalty stipulated for, 307. 

for failure to discharge obligation resembling those 
created by, 290. 
on failure to perform the, 292. 
consideration whether time is the essence of the, 241. 
containing inconsistencies, 39. 

contemplating more formal document, how to be decided, 52. 
contingent, defined, 164, 165. 

contingent on an event happening, enforcement of, 11, 67, 68. 
contingent on happening of specified event within fixed time, 169, 
contingent on specified event not happening within fixed time, 
enforcement of, 169. 

damage for unforeseen loss for broach of, 305. 
defined, 21, 

defining partners rights and obligation, annulment of, 730. 

determination of price not fixed by, 334. 

determination of place where, made, 48. 

discharge of surety by variance in terras of, 430. 

distinction fbetween a voidable, and resoindmg a void one, 194. 
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distinction he two on illegal and disapproved* lift. 

effect of mistaken expression in, 67. 

ejusdem generis, rule of, 39. 

enforcement and consequences of agent's, 640. 

enforcement of, by a stranger, 29, 

enhancing burden, assignment of, 200. 

entered into prior to 1st Sep, 1872, validity or effect of, l(ty. 

essentials of valid, 55, 56. 

essential to the creation of, 60. 

i.or carriage, 485. 

for conveyance, measure of damages for breach of, 291. 

for personal service, 18 In. 

for promoting marriages for rewards, 138. 

for purchase, when actionable where no time fixed for 
delivery, 291. 

for repair, compensation when not according to contract, 291. 
for sale of goods, remedies for enforcement of a, 393. 
for sale of negotiable securities, measure of damage in. 299, 
302. 

good faith in, 38. 

guarantee on, that creditor shall not act on it until co-surety 
joins, 452. 

induced by undue influence, power to set aside, 101. 
implied, rescission of, 255. 

implied terms in. 37, 605w, ♦ 

implied, to the contrary, different ways of, 507. 

Indian Contract Act not a complete Code dealing with law vela 
ting to, 17. 

in impossible contingency, validity of, 167. 

is one of agency, 557, 

lawful in itself, illegality of, 115. 

made by agent not disclosed, right of parties to a, 658. 

made with alien enemy, effect of war on, 118. 

measure of damage for anticipatory breach of, 301. 

mercantile, meaning of, 37. 

not required by law to be in writing if in writing but defective, 
proof to rectify, 59. 

not voidable for mere attempt to deceive, 95n. 
obtained by material false representation, proof to set aside 
a , 9 3. 

obligation of parties to, 181. 

of agency, definition and formation of, 529. 

of guarantee, principal debtor not necessary party to, 414. 

of indemnity, assignability of, 411. 

of indemnity, defined, 409. 

of insurance and of guarantee, distinction between, 410. 
of partnership, rescission of, 745. 
of sale, what amounts to breach of. 397. 
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CONTRACT— contd. 

of two persons with a third not being a party to such, 426 
on behalf of minor, 63. 

on behalf of principal, obligation of agent for, 647. 
parties necessary to a, 23. 

party rightfully rescinding, entitled to compensation, 312. 
penalty implies the proliibition of a, 115. 
penalty in a, meaning of the expression, 309. 
performance of, see Performance, 
persons bound by, 182. 

pleading immorality or illegality of, 122, 128. 

presumed intention in, 38. 

reasonable time in stipulation of, 37. 

regulated by law of domicile, capacity to, 61. 

relating to land, damage for breach of, 299. 

remedies for breach of, 401. 

remedies on breach of, 342. 

required by law to be in writing, 57. 

requisites of a, 23. 

saving clause relating to, 57. 

specific, construction of, 34. 

specific relief against breach of, 5, 

sound mind for purpose of making a, 64. 

speculative, 105. 

substituted term in, where writing compulsory, 58. 
terms of which court can not find with reasonable certainty, 
specific enforcement of, 149 m.. 

that becomes void, obligation of person who has received 
advantage under, 262. 

to do act afterwards becoming impossible or unlawful, validity 
of, 247. 

to erect a house, compensation for bad work and other loss 
in, 292. 

to let ship, compensation for breach of, 291. 
to marry, damage for breach of, 305. 

to sell and deliver at a future day, goods not in possession of 
seller at date of contract, 333. 
to sell and purchase goods, compensation for breach of, 299. 
to supply, compensation in case of refusal to receive, 291. 
to the contrary how to be implied, 507. 
to the contrary, illustrations of, 506. 
transfer and, distinction, between, 33, 
under seal in regard to corporation, rule for, 58. 
under the Act, concept of a, 21. 
unlawfulness of object of, 115. 
variance in terms of, 432. 
verbal and in writing, difference between, 19 m. 
voluntary subscriptions when recoverable as, 31. 
what agreements are, 56, 56 m-. 
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OONTRACT-^o/to^/. 

when a person of unsound mind can make a, 05. 
when event on which, contingent to be deemed impossible, if it 
is the future conduct of a person, 168. 
when need not 1)6 performed, 268. 

when not rendered voidable for fraud or misrepresentation, 0& 

when void, 21* 

when voidable, 21, 33. 

when voidable and not void, t)7. 

where parties ti&e different views of what is intended, validity 
of, 66. 

where principal is indicated but not named, 673. 
where there are several promisors, limit of suits for, 2(IS. 
which must te. performed, 181. 
who are competent to, 59. 

with agent inducing him to act on belief that principal will be 
held responsible, consequence of, 668. 
with agent supposed to be principal, performance of, 664. 
with an alien enemy, agreement in furtherance of a, 62. 
with principal inducing him to act on belief that agent will be 
held responsible, consequence of, 668. 

CONTRACT ACT (INDIAN), 13. 

commencement of the, 16, 
extent of the, 16. 
history of the, 3. 
interpretation of the, 33. 
limit of enforcement of the, 16w. 
not a complete code dealincr with law relating to 
contracts, 17. 
preamble of the, 15. 
preliminary to the, 16. 
purports to be only a partial measure, 15. 
scheme of the, 1. 
short title of the, 16. 
statement of objects and reasons of the, 3. 
CONTRACT OF GUARANTEE defined, 413. 

‘CONTRIBUTION between co-sureties, right to, 457. 

between joint tort-feasors, 214. 

by promisor performing the promise upon other joint pro¬ 
misors, 204. 

from joint promisors and co-sureties, 274w. 

of cost for benefit of reveiml of decree, claim to, 284. 

: # rights and liabilities of, 213. 

right of, arises from implied agreement, 204 n. 
right to. arises on payment of more than liis share* 
458. 

sharing of loss by default in, 204. 

suit for, by co-surety, 443. 

where part only of mortgage-debt paid off, 279. 
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CONVEYANCE, measure of damages for breach of contract for, AH. 

CO-PARTNER, partner’s liability to third person for neglect or fraud of, 
723. 

partner’s power to bind, 724. 

00 * PR IN Cl PALS, suit against agent, by, 611. 

00 -PROMISOR, right of, in England when lie is merely surety, 427. 

CORONATION; contract contingent on, it being postponed, validity of, 167. 

CORPORATION, rule for contract under seal in regard to, 08 . 

COST for l>eneiit ot : reversal of decree, claim to contribution oi, 2s4. 
from promisor, right of promisee to recover, 412. 

incurred in raising untrue defence to the suit for contribution. 

204m. . • 

' in dismissing an action on a contract which was void ior uncer¬ 
tainty, 150. 

of defending a suit, right of surety to, 456, 
unreasonably incurred, recovery of, 413a. 

CO-SURETY bound in different sums, liability of, 459. 

guarantee on contract that creditor shall not act on it until 

another joining as, 452. 
liable to contribute equally, 457. 
release of one, does not discharge others, 442. 
right to contribution between, 457. 
suit for contribution by, 443. 

COUNTER-OFFER, operation of, 51. 

COVENANT do not run with movables, 183. 

rule where question is whether a, joint or several, 40. 
running with the land, 182. 
to pay on or before a certain day, 223. 
to pay on or after a certain day, 223. 
to pay without a time for payment, 223. 

CREDITOR, competition between surety and, 448. 
defined, 413. 

discharging the surety, acts of, 431. 

•forbearance of, to sue docs not discharge surety, 440. 
marshalling security of, 448. 

CRIMINAL ACT, non-liability of employer of agent to do a, 639. 

CRIMINAL PROCEEDINGS, presumption of undue influence in, 79. 

CUSTOM or usage of trade, 18. 

D 

DAMAGE, arising from refusal on the part of girl to marry, 305m, 
to* bailee from faults not disclosed by bailor, 468. 
assessment of, on failure to perform the contract, 243. 
caused by breach of contract, compensation for, 289, 

compensation for remote 
direct, 290. 


1 

and in- 
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DAMAGE —conkL 

claim for., whence arises, 293. 

of precise amount in action for unliquidated, 306* 
compensation to third person for, arising from neglect or fraud 
of co-partner, 723. 

decisive element for assessment of, 208. 

distinction between avoiding a contract and claiming, 104. 

right of resale and right to, 366. 
effect of the laV of, 305. 

explanation of some terms connected with law of, 300. 
for breach of agreement to sell immovable property for want, of 
good title, 302. 

for anticipatory breach of contract, measure of, 301. 
breach of contract for conveyance, measure of, 291. 

for sale of goods, 393. 
relating to land, 299. 
to marry, 305. 
when payable, 227. 
for nervous shock, 290w, 302. 
for technical breach of contract, 289 
for unforeseen loss for breach of contract, 305. 
from promisor, right of promisee to recover, 412. 
general, defined, 306. 

how estimated for breach of contract, 290. 

in contract for sale of negotiable securities, measure of, 299, 302. 

in excess of what is claimed in pleadings, 306. 

leave to amend the pleadings for, 306. 

liquidated, defined, 300. 

measure of, defined, 306. 

on broach of duty by agent, 303. 
nominal, defined, 306. 

not barring other remedies, recovery of, 294. 
payable by agent, 610. 
principle for the assessment of, 295. 
recovery of arrears of interest by way of, 304, 
rules for award of compensation for, 295. 
special, defined, 306. 

knowledge when sufficient to bear, 294n.. 
when interest is the measure of, 303. 
when not payable, 304. 

where no date fixed for performance of contract, measure 
of, 291, 30 L 

without fraud gives no cause of action, 82n. 

DAMPING an auction when invalidates a purchase, 401. 

DEATH before acceptance, 47. 

extinction of personal actions on, 184. 

of agent, liability of legal representatives on, 613%. 

of one of two joint agents, termination of agency by, 598, 

of principal, duty of agent on terminations of agency by, 60S 
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DEATH— could . 

of principal, termination of agency by, 598. 
of surety, revocation of continuing guarantee by, 426. 
termination of gratuitous bailment by, 489. 

DEBT, bar of limitation discharges the, 442. 

of joint Hindu Family Firm, when brother personally liable for, 722. 
liability of husband for wife’s, 564. 
liability of joint estate for joint, 753. 

of joint, ancestral Hindu trading firm, liability of member for, 722n. 
of partnership, liability of partner for, 721. 
payment of partnership, 752. 
payment of separate, 752. 

right of disqualified proprietor to contract, 59 a. 
right of surety whether arises before payment of whole, 445. 
stranger paying off, without request or knowledge of debtor, 277, 
282. 

where payable, 227. 

DEBTOR, duty of, to find out his creditor, 226w. 
not bailee, 466. 

principal, see Principal Debtor. 

DECEASED PARTNER —See Partner. 

DECEIVE and to defraud, distinction between, 83 n. 

DECREE against members of caste, execution of, 279. 

claim to contribution of cost for benefit of reversal of, 284. 
for dissolution, form of, 764. 

DEFAULT as to the promise which should be first performed in contract con¬ 
sisting of reciprocal promises, effect of, 236. 

DEFECT, seller when not responsible for latent, 389. 

DEFECTIVE DELIVERY —See Delivery. 

DELAY in performance of contract, exouse for, 242. 

DEL CREDERE AGENT defined, 540. 

DELIVERY at distance, 342. 

bailor refusing to take, 489. 

buyer ? s assent when necessary in case of, 337. 

by instalment, 397. 

defective, buyer not bound to accept, 398. 
implied warranty at the time of, 467. 
in part, effect of, 340. 

presumption as to, 340. 

may be made by attornment of warehouseman, 467. 
meaning of, 337. 
of goods how made, 335. 

to agent, forms of, 358. 
to bailee how made, 467. 
to buyer, forms of, 357. 
to Railway Company, effect of, 339. 
when seller not bound to make, 341. 
where buyer becomes insolvent, 351. 
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DEMVERY— eonld. 

of Government Promissory Note when does not create bail- 
ment, 460. 

of possession, two-fold aspect ol : , 335, 
place of, 341. 

second, when solid* may tender, 306* 
to wharfinger or seller carrier, effect of, 338- 
of wrong quantity, 397. 
who must apply for, 341* 

DENOMINATION, kinds of, 388. 

warranty implied where goods are sold as being ot certain,. 

387. 

DEPOSIT of money, obligation where sale under Civil Procedure Code set 
aside on, 280a. 

DEPOSITUM defined, 406. 

DEVOLUTION of joint liabilities, 203, 206. 

rights, 205, 215. 

of promisee’s rights, absence of provision for, J99. 
of rights on partnership, 217. 

under Indian Trust Act, (s. 76), 218. 
with reference to Government securities, 2IS. 
rule of English common law as to, compared, 205. 

DILIGENCE and care required in commodatum, 481. 

illustrations of means of discovering truth and ordinary, 98. 
ordinary, what is implied by, 98. 
required from agent, fill. 

DISABILITY, liability of person under, 285. 

DISABLING ONESELE preventing other party and being prevented from 
performing, distinction between. 235. 

DISAPPROVED CONTRACT -“SVc Contract. 

DISCHARGE by one of several joint promisees, validity of, 19L 
legal consequence of, upon surety, 437. 
of surety, additional notions with reference to, 438. 
by giving time is a refinement, 438. 
by release or discharge of principal debtor, 434. 
essential distinction between provisions in ». 135 and 
s. 137 as to, 438. 

principle of the provision for, 435. 
reason of the rule of, 435. 
owing to the change of law of limitation, 433. 
when creditor agrees not to sue, etc., principal debtor, 
437. 

compounds with, etc., principal debtor, 

437. 

gives time to, etc., principal debtor,. 

437. 

when creditor reserves his remedies against auretv. 437. 
when surety assents, 436. 
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DISHONESTY of agent, 632. 

DISMISSAL for misconduct would come under revocation, 698, 603. 

on ground of limitation for non-joinder of parties, 21 (to. 
DISQUALIFIED PROPRIETOR, right of, to contract debts, 59 
DISSOLUTION affecting stranger to partnership, 757n. 

continuance of partner’s rights and obligations after, 755, 
750. 

form of decree for, 764. 
modes of, 769. 

* of partnership accounts and a receiver, form of plaint asking 

for, 764. 

of partnership by prohibition of business, 746. 

of partnership, mode of, 744. 

power of, when to lx? exercised, 761. 

return of premium on, 744. 

sufficiency of notice of, 757a. 

winding-up of partnership business on, <59. 

DOCUMENT, effect of alteration of, 268. 

limitation to the rule of alteration in, 269. 
of title distinguished from bill of lading, 362. 
of title, mate's receipt not a, 367 m. 

validity of registration before notice of revocation of, 607 m. 
DOCUMENTARY TITLE to goods, pledge by possession of, 520. 

DOMESTIC SERVANT —Ste Servant. 

DOMICILE, regulation of contract by law of, 61. 

DORMANT PARTNERS —See Partner. 

DRESSM AKER and milliner within 800 miles of Madras, agreement not to 
carry on business of, 142. 

DRUNKARD, contract by a, 65. 

DRUNKENNESS, supplier’s right as to necessaries supplied to persons in a 
state of, 273. 

DU RASH for 3 years, agreement not to carry on business of, 142, 


E 

EARNEST defined, 317 m. 

EMERGENCY, agent’s authority in. 576. 

authority to borrow in, 577. 

ENACTMENTS, extent of repeal of, 16. 
repeal of, 16. 

repealed, table showing, 772. 

ENEMY (ALIEN) 161 —See Alien Enemy. 

ENEMY COUNTRY, Prisoner of War in an, see Prisoner of War. 
ENGLISHMAN not domiciled in India, majority of, 59w. 

EQUITY, English law and, 4. 

on which as. 69 and 76 are based, explained. 272. 
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EQUITY —corttd 

rules of, juristic foundation of, 273. 

precautions to be observed in, 273. 

ERRONEOUS OPINION as to value of a thing not deemed a mistake as to 

matter of fact, 104. 

ESSENCE, signification of, 238». 

ESTOPPEL against a minor, 04. 

and real facts, election between, 710. 

application of the rule of, 714. 

arising from negligence in not insuring jewellery, 474, 

cessation of, 486. 

from denying bailor's title, 486. 

with regard to ratification, 593. 

EVIDENCE against agent, statement by principal is, 667. 

principal, agent's statement is, 667. 
as to meaning of technical words, 36. 
of partnership, 705. 
of ratification, 587. 
of refusal to perform, 195. 

EXPENSES of bailment, repayment by bailor of necessary, 484. 
responsibility of bailor for incidental, 489. 
right of agent to* 631. 

EXPRESS AND IMPLIED AUTHORITY defined, 563. 

EXPRESSIONS and words, interpretation of, 19. 

EXTENT (OF THE ACT )—See Contract Act. 

P 

FACTOR arc mercantile agents, 538. 
defined, 505. 
general lien of, 504. 

selling articles below minimum price, measure of damages where, 
302. 

FACTORS ACT, intention of, 522. 

See Act. 

FAILURE to perform at fixed time where time is essential, effect of, 238. 

to perform at fixed time where time is hot essential, effect of, 238, 

FAMILY ARRANGEMENTS defined, 31. 

FAMILY FIRM as assets, 702. 

FIDUCIARY RELATION explained, 72n. 

FINDER appropriating goods, 494. 

lien of, for compensation, 492. 494. 
of goods, degree of care required by, 494. 

incurs trouble and expense for their preservation, obliga¬ 
tion where, 280?i, 282. 
not a bailee, 493. 
responsibility of, 286. 
right of, 492. 
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FINDER—cow/rf. 

of lost goods, rights of the, 497. 

where there is no bailment, 493. 
of thing commonly on sale when may sell it, 492. 
when may sell the goods found, 497. 

FINDING ordinary distinguished from salvage, 495. 

FIRM a legal person, 704. 

defined, 694, 704. 

FIRM-NAME defined, 704. 

suit against partner in the, 703. 

FIRM OFFER, revocation of, 47. 

FLOATING CHARGES, pledge which consists of, 514. 

FLOATING SECURITY pledge which consists of, 514. 

FORBEARANCE of creditor to sue does not discharge surety, 440. 

to sue, burden on surety not to be enhanced for, 442. 
FORENSIC RECOGNITION, right, to, 219. 

FRAUD by agent, effect of, 677, 682. 

by a stranger does not affect the contract, S3 n. 

by misrepresentation of law, 88, 93, 

by suggestion of fact, 87. 

carelessness enabling, 375. 

committed by third person, adoption of, 86. 

constructive, defined, 90 n. 

defined, 82. 

effect of goods or documents obtained by means of, 524. 
elements of, 86. 

lor want of due diligence on part of person defrauded, 89. 

ingredients of, 87. 

in law what it consists, 82». 

makes the contract not void but voidable at the instance of party 
defrauded, 94w. 

mere intention to defeat an execution-creditor docs not itself 
constitute. II In. 

misleading by express words not essential to constitute, 450. 
of a third person, liability of two innocent persons from, 288. 
of co-partner, liability of partner to third person for, 723. 
of one shareholder does not vitiate a contract with company, 83#. 
opening of settled account on proof of, 615. 
or broach of duty to inform, 89, 92. 
particulars of, 86. 
proof of, 84 n. 

relief given only when contract induced by, 99. 

right to set aside contract for, not subsided by death of party, 94n. 

with reference to fact, defined. 82w. 

without damage gives no cause of action, 82 /i. 

FRAUDULENT SILENCE 85, 98~ -See Silence. 

FRAUDULENT STATEMENT 87 —See Statement. 

FREE CONSENT 61 *—-See Consent. 


nm 


INDEX. 


FRIVOLOUS COMPLAINT 775 —See Complaint. 

IUNERAL EXPENSES of a lady living apart from iter husband, 273. 
FUTURE GOODS, meaning of, 332 n. 

FUTURE PROPERTY, transfer of, 332. 


G 

GAME defined, iMnJ 

GAMING AND W AGERING ACTS, effect of the, on different clashes of 

transactions, 161. 

GENERAL DAMAGE defined, 366. 

GENERAL LIEN— See Lien. 

GIFT actually made, validity of , 129. 

GIVING TIME to the debtor, discharge of surety in, 439. 

GOOD FAITH, enquiry as to, 374. 

indemnification for acts done in. 637. 
necessary for lien, 508. 

GOOD CONDUCT, agreement to indemnify bail or »unties for, 411. 
GOODNESS or quality, establishment of implied warranty of, 384 
GOODS, agency running with, 537. 

agreed, transfer of ownership of, 331. 
amount of care to be taken of, by bailee, 469. 
ascertaining, describing and identifying, 391. 
ascertainment of, by seller’s selection, 329. 

by subsequent appropriation, 327. 
bailed, bailor entitled to increase or profits from goods bailed, 4S9. 
bailor's duty to disclose faults in, 468. 
liability of bailee making an unauthorised use of, 48 L 
right of third person claiming, 491. 
buyer when may refuse to accept, 390. 
by sample, warranty of bulk implied on sale of. 385. 
classes of, over wjiicli lien may prevail, 509. 
commonly on sale when its finder may sell it, 492. 
compensation for breach of contract to sell and purchase, 299 
conditional sale of, when complete, 323, 324, 325. 
defined, 315. 

degree of cam required by*finder of, 494. 
delivery of, see Delivery. 

effect of mixture when done by accident or bv some unknown third 
person, 482??. 

effect of mixture with bailor’s consent of his, with bailee’s, ,482. 
effect of mixture without bailor’s consent when, can be separated, 482. 
effect of mixture without bailor’s consent when, cannot be 
sepaxated, 483. 
finder appropriating. 494. 
findeT of, not a bailee, 493. 
for sale, right of agent to repair, 577. 
in possession, transfer of ownership of, 36tS, 
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GOODS -contcl. 

left on premises, right to, 321. 
lent gratuitously, restoration of, 485. 

liability of bailee for refusal to return, when demanded, 485, 
lost, rights of the finder of, 497. 
lost when may be sold by finder, 497. 
inode of delivery of, 335. 

not ascertained, buyer’s right on breach of warranty in respect 
of, 391. 

not in possession of seller at date of contract, contract to sell and 
deliver at a future day, 333. 

not ordered if sent with goods ordered, when buyer may refuse* 
to accept, 390. 

offered, buyer’s right to examine, 342. 

offered for carriage, duty of common carrier when, 487. 

ordered for a specified purpose, warranty where. 387. 

over which lien may prevail, classes of, 509. 

pledge by possession of, 520. 

pledged, limitation for redeeming, 520. 

possession of, meaning of, 522. 

remedies for enforcement of a contract for sale of. 393. 

responsibility of bailee if return of, impossible, 480. 

responsibility of bailee when, not duly returned, 488. 

responsibility of finder of* 286. 

return of, bailed on accomplishment of purpose, 486. 

return of, bailed on expiration of time, 486, 

right of finder of. 492. 

rights of the finder of lost, 49^ 

sale of, 313* 

shipped from enemy country for carriage to England, insurance- 
of, 62* 

sold as being of a certain denomination, warranty implied where, 386. 

sold, buyer's wrongful refusal to accept, 397. 

specific, defined, 391. 

to bailee how made, delivery of, 467. 

tortious use of, by bailee, 481. 

when to he deemed in transit, 355. 

where there is no bailment, finder of lost * 493. 

with reference to remedies for breach of. warranty, classification 
of, 382. 

GOOD TITLE, broach of agreement to sell immovable property for want 
of, 302. 

GOODWILL a part of assets of partnership, 739. 

moaning of, 144, 144w. , 

person receiving portion of profits of, not a partner, 713. 

rights of transferee of, 739. 

sale of, of a certain business unconnected with business pre¬ 
mises, I45n, 
transfer of, 145, 739. 
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GOVERNMENT PROMISSORY NOTE, when delivery of, does not create 

bailment, 4(>G, 

GRATUITOUS BAILMENT-Bailment. 

GROSS NEGLIGENCE —See Negligence. 

GUARANTEE and indemnity, distinction between, 410. 

and of insurance, distinction between contract of, 410, 

and surety-bond compared, obligation under, 423. 

based on principal debtor’s liability, 414. 

consideration of, 415, 

construction of, 419. 

continuing, defined, 419, 

continuing, revocation of, 42L 

effect of principal debtor not being party to, 44(5, 

obtained bv concealment invalid, 451. 

obtained by misrepresentation invalid, 449. 

of fidelity, 450. 

of solvency of a person, 449. 

on contract that creditor shall not act on it until co-surety 
joins, 452. 

principal debtor not necessary party to contract of, 414. 
revocation of continuing, by change in firm, 751. 
revocation of continuing, by surety’s death, 426. 

GUARDIAN and agent: position compared, 554. 

GUEST a bailee where hotel-keeper lets his furniture to him. 469/«, 

H 

A '* 

HAT, obligation where co-sliarer effects improvements on a, 28(b, 

HINDU FAMILY BUSINESS, incidents of a, 703. 

HINDU JOINT FAMILY FIRM, application of Indian Cont ract Act to, 701. 
HINDU LAW as to age of majority, 60». 

as to agreement in restraint of marriage, 136, 138. 

HISTORY of the Indian Contract Act, 3, 

HORSE-RACING, agreement by way of wager for, 151. 

HUSBAND, authority of necessity to wife and, 565. 
wife as agent of, 564. 

I 

IGNORANCE of law not excusable, 106. 

ILLEGAL, money paid to do something, when can be recovered back, 264, 66. 
ILLEGAL AGREEMENT*—-Nee Agreement. 

ILLEGAL CON TRACT— Nee Contract. 

ILLEGALITY and impossibility, distinction between, 119. 
onus of establishing, 125. 
presumption of, 125. 

vitiates agreement though it is veiled under a valid form, 128, 
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ILLUSTRATION to an Act, when accepted, 34 „ 

IMMOVABLES, application of lex situs to, 02. 

IMMOVABLE PROPERTY, assessment of damages for breach of agreement to 

sell, for want of good title, 302. 
minor cannot ratify a mortgage of, 580. 

when capable of purchasing, 03. 
sale of, where contract depends on certain terms, 
52. 

IMPRISONMENT for want of due regard of patients condition, 613. 
IMPROVEMENTS Oil a hdt, obligation where co-sharer effects, 280. 
INCIDENTS, usage or custom of trade when differ* from, 18. 

INCIDENTAL EXPENSES—Nee Expenses. 

INCONSISTENCIES in contract, 39. 

INCONVENIENCE, means of remedying, 296. 

INCORPOREAL PROPERTY, pledge of, 516. 

INCORPORATED PARTNERSHIP how regulated, 767. 

INCREASE from goods bailed, bailor entitled to, 489. 

INDEMNITY and absolute promise, destinotion between, 411 
guarantee, distinction between, 410„ 
assignability of contract of, 411. 
contract of, defined, 409. 
given to bail illegal, 411. 
restriction of surety’s right to that of, 455. 
rights of the holder of, 412. 

INDEMNITY -HOLDER when sued, rights of, 412. 

INFECTIOUS DISEASE, compensation where cow sold with warranty of 

freedom from, 300 n. 

INFLUENCE, sale of, in procuring a public office, 114. 

INFORMATION obtained by agent, use of, 621. 

INJUNCTION against breach of contract, 5. 

INJURY caused by principal’s neglect, compensation to agent for. 639. 
INSANITY of principal, duty of agent in termination of agency by, 698. 
INSOLVENCY defined, 351, 352. 

INSPECTION of account, right of principal to appoint a person for, 613 m. 
of books of accounts by agent of-partner, 748. 

INSTRUMENT OF TITLE includes Railway receipt, 363. 

INSURANCE and of guarantee, distinction between contract of, 410. 

of goods shipped from a country at war with England for carriage 
to England, validity of, 62. 
premiums paid for illegal, recovery of, 124?/. 
INSURANCE-BROKER, authority of, 541. 

INTENTION, mere expression of, distinction between proposal and, 53 n. 
INTEREST, exorbitant rate of. sufficient to make the dealing unconscionable 
81 m. 

in payment of money, 275. 

when disallowed, 27jlL 
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INTER ESP — contd. 

nature oi, which agent has in subject-matter., 002. 
of the parties, precautions to be observed in arranging the, 27#. 
on loans advanced on unconscionable terms, reduction oi rate of, 
102 , 

practice as to appropriate payment as, 253. 
recovery of arrears of, by nav of damages, 304. 
requisites for, in payment of money, 275. 

stipulation for increased, from date of default a penally 308 300 

, 311. 

termination of agency coupled with, 001. 

INTERPLEADER, right of bailee to file bill of, 491. 

INTERPRETATION of the Act, 33. 

of words and expressions. Hi. 

J 

-JOINT ANCESTRAL HINDU TRADIN'! i FIRM, liability ot members lot 

debts of, 722 n. 

JOINT DEBTS -See Debts. 

JOINT HINDI FAMILY, FIRM, btother when personally liable for debts 

of, 722. 

JOINT PROMISEES —See Promisees. 

JOINT STOCK COMPANY and partnership distinguished, 707. 

authority of secretary of, 534. 
how regulated, 707. 

JUDGMENT against principal debtor when does not bind surety, 417. 

K 

KACHHI ADATIA explained, 544. 

KANUNGO, legal prohibition against a, purchasing mortgaged property. 113. 
KARTA of a joint family, an agent, 554. 

KEEPING SILENCE, meaning of the expression, 451. 

“ KNOCK OUT,meaning of, 400. 

KNOWLEDGE requisite for valid ratification, 593. 

L 

LABOUR or work done in direct violation of law, recovery for, 115. 

LACHES, doctrine of. in courts of equity not an arbitrary or a technical one 

101 . 

LATENT DEFECT defined, 389. 

See Defect. 

LAW-PAPER, solicitor has a lien over, 510. 

LEASE, notice by two out of three landlords to terminate, 590. 
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XJKOAL OBLIQATIONH?^ Obligation. 

LEGAL REPRESENTATIVE, liability of; to render account, (113#, 
LENDER not a partner by advancing money for share of profits* 704. 
LETTER of acceptance being posted and not. delivered, effect of, 46, 

LEX SITUS applies to immoveables, 02. 

LIEN, bailee's particular, 498. 

classes of goods over which, may prevail, 509. 
defined, 347. 

distinct from that right which to enforce it is given, 50 J. 
general, of bankers, etc., 504. 

general requirements of, 034. \ 

good faith necessary for, 508, 

nature of service that gives the bailee a, 498w, 499#, 
of agent on principals property, 033. ' 

of bailee when arises, 498w. 
of Banian against his employer by custom, 5H. 
of finder for compensation, 492, 494. 
of seller against subsequent buyer, 352, 
and pledge compared, 348. 
on sold goods, limit of, 344. 

where payment to be made at a future day and .buyer allow* 
goods to remain in seller’s possession, 352. 
where payment to be made at a future day but no time fixed 
for delivery, 351. 
of sub-agent, 580. 
of unpaid seller, 350. 

* oi wrongly appointed sub-agent, 581#. 
over law-papers, solicitor lias a, 510. 
ownership of the subject of, 509. 

particular distinguished from general, 500, 501w, 506. 

partner's quasi, 503. 

pledge, and mortgage distinguished, 513. 

possession necessary for. 501. 

principle of rules relating to seller’s, 348, 349 

subjects of, 508. 

taking security derogates from, 511. 

under different sections of the Act, persons entitled to, 347. 
where conveyance of two distinct properties is dejmsited and one of 
them given as security, 507. 

LIMITATION, agreement not to raise plea of, 121. 

agreement to extend the period of, 148, 

as to liability of surety and principal debtor, 417. 

bar of, discharges the debt. 442. 

effect of change of law of, upon surety, 433. 

for redeeming goods pledged, 520. 

of suit against agent arising from misconduct or neglect of 
agent, 622. 

of suit against agent for account, 614. 
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LIMITATION— contd* 

of suits for accounts, 759ft. 

omission to sue during whole period of, 441. 

to the rule of alteration in document, 269. 

LIMITED INTEREST, illustrations of, 525. 

pledge where pawner has only a, 524. 

LIMITED LIABILITY PARTNERSHIP how regulated, 767. 

LIMITED PARTNERSHIP —See Partnership. 

LIQUIDATED DAMAGE defined, 366. 

comment on, 309, 

LOCATIO OPEKIS FACTENDI defined, 466. 

LOCATIO RBI defined, 466. 

LOSS after goods become his property, buyer to bear, 330. 
caused by breach of contract, compensation for, 289, 
caused by breach of contract, compensation for remote and in¬ 
direct, 290. 

compensation to third person for, arising from neglect or fraud of 
co-partner, 723. 

for breach of contract, damage for unforeseen, 305. 

how estimated for breach of contract, 290. 

caused by breach of warranty, compensation for, 390, 392. 

of goods when under the care of seller, liability as to, 330. 

of remuneration to agent, compensation for, 605«. 

of right to sue by acquiescence, 622. 

of thing bailed, bailee when not liable for, 479. 

on resale, liability of, 365. 

LOST GOODS— See Goods. 

LOTS sold by auction, sale and transfer of, 399. 

LOVE AND AFFECTION, agreements made on account of .'natural, 128, 

see Agreement, 

LUNATICS, rights given by English law to suppliers of, 273« 

M 

MAJORITY, Hindu Law as to age of, 60n. 

of Englishman not domiciled in India, 59 n. 

Muhammadan Law as to age of, 60 w, 

MANDATUM defined, 466. 

MARGINAL NOTES, reference of, for the purpose of construing an Act, 
34, 129 n, 130*. 

MARKET-PRICE defined, 306. 

MARRIAGE arranged by guardians for necessary consideration, 137. 

of minor where mother or guardian insists upon gain for consent¬ 
ing to, validity of, 137. 1 

MARRIAGE BRO.KAGE CONTRACTS, meaning of, 138. 

MASTER AND SERVANT BILL, Bill to define and amend the law relating 

to, 780* 
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MASTER OF A SHIP, authority of, 547. . 

MATERIAL ALTERATIONS in documents, effect of, 268. 

MATERIAL FACTS, sale sot aside for concealment of, 620. 
test of, 449. 

MATE’S RECEIPT not; a document of title, M7n. 

MATTER OF FACT-— S6e Misrepresentation, Mistake. 

MATTER OF .LAW -Sec Misrepresentation, Mistake. 

MAXIMS actio personalis moritner cum persona, 184. 
ex dolo malo non oritur actio, 123. 
ignoratia juris baud excusat, 106. 

omnis ratihabitio retratrehitnr et mandato priori acquiparater, 589. 
participes driminis, in pari delicto, 114. 

Potior est conditio defendentis, 123. 

quahdo aliquid mandator manclatur et omne per quod porvenitur 
ad illud, 547. 

MEASURE OF DAMAGE defined, 306. 

See Damage. 

MERCANTILE CONTRACTS —See Contracts. 

MINOR as a promisee, 63n. 

by name, suit may be instituted against a, 63. 
cannot ratify a mortgage of immoveable property, 586. 

. contract on behalf of, 63. 
discharge of surety for, 421. 
estoppel against a, 64. 
imposition of liability on, 64, 
joint promisor with, 63. 

specific performance refused as not being for benefit of, 60«. 
when capable of purchasing immoveable property, 63. 

MINOR PARTNER —See Partner. 

MISCONDUCT, dismissal for, would come under revocation. 598, 663. 
of agent, 632. 

is sufficient cause for revocation, 605n. 

Limitation of suit for, 622. 

MISREPRESENTATION by agent, effect of, 677, 682. 

by omission of material facts, 474?/. 
defined, 90. 

difference between effect of fraud and, 97. 
innocently made when becomes fraudulent, 84//„ 
invalidity of guarantee obtained by, 449. 
of law and fact distinguished, 107. 
effect of, 106. 

may consist of effect of law, 93. 
relief where there is fraudulent, 105//. 
question whether there has been, 450. 
MIS-STATEMENT of fact, liability for, 92. 

MISTAKE and its effect explained, 105. 

as' to matter of fact, effect of, 103. 
as to matter of law, effect of, 105. 

T, ICA 
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MISTA KR*~contd. 

attempt to convert fraud into a, 105, 
bar of limitation as to, 288. 
classification of, 67. 

disappointed expectation distinguished from, 105. 
in connection with negotiable instruments, 08. 
liability of person to whom money paid by, 286. 
of fact, recovery of money paid under, 287. 
of law, recovery of money paid under, 287. 

of one party m to matter of fact, effect of contract caused 
by, 108. 

MISTAKEN EXPRESSION in contract, effect of, 67. 

MIXTURE with bailor’s consent of his goods with bailee’s, effect of 
482. 

without bailor’s consent when goods can be separated, effect 
of, 482, 

without bailors consent when goods cannot be separated, effect 
of, 483. 

.MORTGAGE and pledge distinguished, 518. 

minor cannot ratify a, without sanction of Civil Court, 580. 
pledge, and lien distinguished, 513. 

MORTGAGE-DEBT, compensation for paying off existing, 277. 

paid off, charge where part only of, 270. 

MOVEABLE PROPERTY defined, 315. 

when sold together with immoveable, transfer of 
ownership of, 329. 

MUHAMMADAN LAW a* to age of majority, 60w. 

agreement in restraint of marriage, 136, 138. 
MUTUAL RELATIONS where no contract to the contrary. Rules determining 

partners’, 731. 

. MUZARIBAT a kind of partnership, 093?*. 


N 

NATURAL LOVE and affection., agreements made on account of, 128. 

See Agreements. 

NATURALISED BRITISH SUBJECT in British India, payment to a, 

118 w. 

NECESSARIES defined, 317. 

supplied to person incapable of contracting, claim for, 270. 
what is included by the term, 270. 

NEGLECT, compensation to agent for injury caused by principal’s, 639. 
of agent, limitation of suit by principal for, 622. 
of co-partner, partner’s liability to third person for, 723. 
limitation of suit for, 022. 

of agont, compensation to principal in respect of direct consequence 
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NEGLIGENCE, estoppel arising from, in not insuring jewellery, 474, 

failure to exercise reasonable care, skill and diligence is gross, 
471. 

in removing a barrel, 474n. 

of. agent and servant, bailee is responsible for, 474, 
onus of proving, is on the carrier, 475n. 
presumption of, 478w. 

NEGOTIABLE INSTRUMENT, payment by, a form of novation, 254. 
NEGOTIABLE INSTRUMENTS ACT, s«. 82, 90, 266n. 

(ss. 87-89), 208. 

See Acts of the Indian Login I a live. 
NEGOTIABLE SECURTTIES —See Securities. 

NE< rOTIOREM GESTOR, claim of and against, 273. 

NERVOUS SHOCK, damage for, 2Mn, 302. 

NEUTRAL COUNTRY, suit by subject of, See Prisoner of War. 
NEWSPAPER, agreement by, not to publish any comment is opposed to 
public policy, 114. 

NOMINAL DAMAGE defined, 306. 

NOMINATION, sale of, in procuring a public office, 114. 

NON*COMPOUNI)A BLE OFFENCE, agreement to compound a, 114. 

See Offence. 

NON-GRATUITOUS ACT, obligation arising from onjoying benefit of, 280. 
NOTICE for stoppage, requisites of, 364. 

of conditions on which contract entered into, 44 
of dissolution, sufficiency of, 757n. 
of revocation or repudiation, 606. 
of seller’s claim, service of, 364. 
to agent, consequences of, 642. 

must be in course of business, 645, 

NOVATION defined, 254. 

of contract, effect of, 253* 

* 1 . ■ ■ . - " ■ G ; ■ 

O 

OBJECT of an agreement when lawful, 109. 

OBJECTS AND REASONS, appendix to the, 10. 

of the Act, statement of the, 3. 

OBLIGATION, intention to create legal, 29. 

of person who has received advantage under void agreement 
or contract that becomes void, 262. 
simultaneous, contrasted with conditions precedent, 230. 

OFFENCE non oompaundablft, recovery of money paid to stifle prosecution 
tor, 287. 

OFFER, conditions requisite to be fulfilled by an, 18?t. 

made to one of two joint promisor* and not accepted, effect of, 

lSfin. 

must he kept open for a reasonable time, !85w. 
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OFFER— contd. I 

of performance, its English, equivalent, 184., 
second, after a defective one, 190, 

to one of several joint promisees, legal consequences of, 180. 
to perforin less than whole of contract when not sufficient, 185». 
to perform whpn not necessary, 181n, 184n. 

OFFICER, liability of unauthorized, to sign for company, 91 n. 

OMISSION impairing surety’s eventual remedy, discharge of surety by credi¬ 
tor’s, 443. r 

of material facts, misrepresentation by, 474 n. 
to sue does not discharge the surety, 441. 

during whole period of limitation, 441. 

ONUS of proof laid upon carriers, extent of, 478. 

of proving diligence of Railway Company, 477. 

negligence is on the carrier, 475», 

OPINION, fact distinguished from, 88. 

OPTION, limit of time for the exercise of, 238«. 

ORDINARY DILIGENCE, what is implied by, 98. 

ORGAN, bailment for purpose of repairing an, 498 n. 

OVERT ACTS, necessity for, 44. 

OWNERS, bailment by several joint, 490. 

OWNERSHIP of a thing sold, transfer when complete, 321, 322. 
of goods agreed, transfer of, 331, 
of goods in possession, transfer of, 368- 

of moveable property sold together with immoveable, transfer 
of, 329. 

of the subject of lien, 599 .] 

P 

PAKKA ADATIA explained, 543. 

PARTICULAR LIEN—See lien. 

PARTNER admission of minor, to the benefits of partnership, 717. 
an agent of partnership, 586. 

annulment of contract defining rights and obligations of, 730. 
assignment of, by share, 736. 

continuance of rights and obligations of, after dissolution,. 
755, 75(5. 

defined, 693n, 704. 

dissolution of partnership by representative of deceased, 710. 
dormant, may retire without giving public notice, 602w. 

•general duties of, 748. 

innocent third parties claiming under ostensible, 716. 
inspection of books of account by agent of, 748. 
legal position of, 687. 

lender not a, by advancing money for share of profits, 704# 

I liability of, for debts of partnership, 721. 

minor, bn attaining majority, 720. 
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PA RTNER—tfowM, £ 

liability of person permitting himself to be represented as 
a, 710. 

to third person for neglect or fraud of co-part¬ 
ner, 723. 

may transcribe from books of account, 749. 
minor, not personally liable, 717, 719. 
must account to firm for any benefit, 749. 

non-liability of estate of deceased, for subsequent obliga¬ 
tion, 751. 

obligation to firm of, harrying in competing business, 750. 
person receiving portion of profits of goodwill not. a, 713. 
property left by deceased, 709. 

by deceased partner’s representative, 709. 
quasi Hen of the, 503. 

recognition by English court of a dormant, 712. 
responsibility of person leading another to believe him a, 713. 
rights and liabilities of, 088. 

rights and obligations of, in partnership continued after expiry of 
fixed term, 747. 

right of, to apply for receiver, 756. 

rules determining mutual . relations of, where no contract to 
the contrary, 731. 

servant or agent remunerated by share of profit not a, 711. 
suit against, in the firm-name, 703. 
suits between, but not relating to partners!)ip, 763. 
surviving, are trustees of partnership' property of deceased 
partner, 712ft. 

surviving, as trustee of partnership property for Ixmefit of 
representatives of deceased partner, 755. 
test of ^authority of, 726. 
to bind co-partner, power cf, 724. 
whether a retiring, discontinues to be a partner, 757 n. 
widow or child of deceased partner receiving annuity out of 
profits not a, 712. 

PARTNERSHIP* account to firm of benefit derived from transaction of, 749. 

admission of minor partner to the benefits of, 717. 
and Joint Stock Company, distinguished, 707. 
defined, 1 686, 693, 698. 
definition and constitution of limited, 707. 
dissolution of, 691. 

affecting stranger to, 757 n. 
by prohibition of business, 746. 
by representative of deceased partner, 710. 
goodwill is a part of assets of, 739. 
incorporated, 767. 
limited liability, 767. 
law as to* private, 709. 
mode of dissolution of, 744. 


838 INDEX. 

PAftTNERSHlP—cowM'. 

modification of general law in rase of limited, 70S. 
notion of* (>8i». 

partner’s liability for debts of, 721. 

presumption of continuance of, 717. 

prima far if. evidence of, 705. 

proportion of profits of, how to be determined, 700. 

rescission of contract of, 745, 

rights and obligation* of partner in, continued after fixed! 
term, 747. 

test for determining the existence of, 69$. 
when court may dissolve, 743, 

PARTNERSHIP ACT, tal.de.showing, corresponding sections of Indian Contract 
Act and, 602. 

PARTNERSHIP PROPERTY, classes of rights and obligations as to, 736. 
PARTY, liability of, preventing event on Which contract is to take effect, 234, 
PATWARI, duty of, 552. 

taking of assignment of mortgage by, not a'transtaption Opposed 
to public policy. 113. 

PAWN defined. 460. 

PAWNEE defined, 512. 

extent of right acquired by, 525. 

right of, as to extraordinary expenses incurred, 517. 

where pawnor makes default. 517. 
when may retain goods pledged, 516. 

PAWNOR defined, 512. 

legal representative of the, 521). 
right, of redemption by defaulting, 519* 

PA YMENT, appropriation of, where debt to he discharged is indicated, 252. 

where debt to be discharged is not indi¬ 
cated, 252. 

where neither party appropriates, 253. 
discharge by, when illegal, 228. 
liberally construed, 453. 

of more than his share, right to contributions arises on, 45$. 
to agent by settlement of account when cannot be made, 22sn. 
to agent, inode of, 228. 
what it includes, 454n. 

where creditor added the amount in his account without con¬ 
sent of debtor, 228 n t 
PENALTY, comment on. 309. 

for breach of boh tract, See Contract, 
imposed on business or profession, effect of, 122. 
in a contract, meaning of (lie expression, 309. 

See Interest. 

PERFORMANCE, alternative time for. 222* 

at a. proper place anti time, duty of- promisee to apply 
for, 224. 
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P EE FORMANCE —conUL 

from third party, effect of accepting, 200. 
illustration of facilities for, 267. 
of contracts, acts to be done for, 174. 
by agency, 172. 
by promisor himself, 190. 
customary place of, 226. 
classification of, 171. 
contemplated, 202. 
incidents of, 178. 
manner and time for, 227. 
rights and liabilities arising on non-, 178. 
time and place of, 220. 
when consists in payment of money, 187, 
when may be excused or dispensed with, 
172. 176. 

when promisee to apply for, 221. 
where an alternative place is fixed, 226??, 227» 
where concurrence of both parties necessary, 
236. 

where no application to bo made and no time 
fixed, 220. 

where there are joint promisors or joint pro¬ 
misee. 173. 

where there are several promisors, 172. 
where there is a single promisor. 171. 
where to he done by reason of obligation, 172. 
whether application necessary for, 220. 
with reference to persons who are under con¬ 
tractual obligations, 173. 
right of surety on payment of, 443, 
unauthorized, effect of, 202. 

PERSON bound under a contract is bound by law, 271a. 

dealing with agent personally liable, right of, 663. 
falsely contracting as agent not entitled to performance, 672. 
liability of, to whom money paid or thing delivered by mistake or 
coercion, 286. 

paying money due by another in payment of which he is interested, 
reimbursement of, 271. 
under disability, liability of, 285. 

PLACE for performance when not agreed to by the contracting parties. 224. 
where contract made, determination of. 48. 
where performance to be made, 224. 

PLAINT asking for dissolution of partnership accounts and a receiver, 764. 
PLEADING, agent for, 563. 

PLEDGE and mortgage distinguished. 518. 

bailment of, 512. • * 

by possession of documentary title to goods, 520. 
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iLEDGE—cow^?, -w_ 

by possession of goods, 520. 
defined, 512. 

mortgage, and lien distinguished, 513. 

consisting of floating charges, 514. 

of future property, 514, 

of incorporeal property, 516. 

where pa wnor has only a limited interest, 524. 

without transfer of possession, 514. 

See Lien, 348. 

POLICY on enemy ship, recovery of premiums paid for, I24n. 

POLICY BROKERS, general lien of, 504, 

POSSESSION constructive and .symbolical, moaning of, 337. 
necessary for lien, 501. 
of goods, meaning of, 522. 
pledge by, 520, 

two-fold aspect of delivery of, 335. 

POWER 01 ATTORNEY by deed need not be revoked by deed, O0(b&. 

rules relating to construction of, 546. 

PREMIUM, return of, on dissolution of partnership, 7 44. 

PRBSUMPT ION as to liability of agent for contract on behalf of principal, 647 
of continuance of partnership, 717. 
of implied authority to pledge husband’s credit, 565. 
of undue influence. See Undue Influence. 

PRETENDED AGENT— See Agent, 

PRETENDED BIDDINGS-, See Biddings. 

PRICE, tender of, when unnecessary by purchaser, 256?/. 
defined, 316. 

not fixed by contract, determination of, 334. 

PRINCIPAL, agent’s duty to, 609. 

communicate with, 616. 

on termination of agency bv death or insanity 
of, 608. 

to pay sums received for, 626. 
authority of clerk of an agent to bind the, 578ft. 
compensation for revocation by, 605. 
defined, 537. 

exception to third party’s rights against, 661. 
how far bound when agent exceeds authority, 641. 
legal position of, 532. 
liabilities of, 532. 

liability of, coincides with scope of agent’s authority, 679. 
liability of inducing belief that agent’s unauthorized acts were 
authorized, 675. 

liability of, undisclosed, 661. ‘ ' 

not bound when excess of agent’s authority not separable, 642. 
performance of contract with agent supposed to be, 664. 
power to borrow money on the credit of, 577. 
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PRINCIPAL— conld. 

relation between, and named agent, 582. 

responsibility of agent to the. for acts or negligence of named 
agent. 583. 

right of, 060. . . , 

whore agent deals in his? own account in business ot 

agency with principal’s consent, 017, 022. 
where he cannot or does not repudiate, 024. 
statement by, evidence against agent, 607- 
suit tor account by agent against, 010. 
termination of. agency by death of, 598. 
when may revoke agent's authority, 002. 

PRINCIPAL DEBTOR a minor, liability of surety when, 417, 418^ 
and surety, limitation as to liability of. 417. 
defined, 413. 

discharge of surety by release or discharge ol, 434. 

when creditor gives time to, etc., 
437. 

guarantee based on liability of, 414. 
judgment against, when does not bind surety, 417. 
not being party to guarantee, effect of, 446. 
not necessary party to contract of guarantee, 414. 
surety not discharged when agreement made with 
third person to give time to, 440. 

PRISONER OF WAR in an enemy country, his dealings tor necessity when 
recognised, 61. 

subject oi neutral country may sue on contract made 
' while, 6In, 

PRIVATE PARTNERSHIP—-Nee Partnership. 

PROFESSION, agreement in restraint of lawful, 139. 

PROFITS from goods bailed, bailor entitled to, 489. 
of a business, receipt of, 705. 
occurring on resale, right of buyer to, 365. 
of partnership, determination of proportion of, 709. 
person receiving portion of, of goodwill not. a partner, 713. 
servant or agent remunerated by share of, not a partner, 711. 
widow* or child of deceased partner receiving annuity out of, not a 
partner, 712. 

PROMISE alternative, one branch being illegal, enforcement of, 251. 
and indemnity, distinction between absolute, 411. 
as being joint or several, rule about interpreting, 186w. 
conditional and unconditional, 250. 
conversion of proposal into, 50. 
defined, 20. 

legal or equitable duty a sufficient consideration for an actual, 
132. 

not to sue the debtor discharges the surety, 439. 
person by whom to be performed, 199. 
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reciprocal, order of performance of, 223. 
performance of, 229. 
to do tilings illegal, 250. 

legal, 250, 

to be simultaneously performed, illustrations of, 231. 
to compensate for something done, oompared with dicta m 

England, 133. 
doctrine of, 133. 
prificiple on which it is 
based* 132. 
validity of, 129. 

to indemnify, 450. 

i o pay a b»rred debt, amount found due by arbitrator is not a. 129«. 

oompared with acknowledgment of liabi- 
lity, 134. 

requirements of, 136. 
by a collector, as agent of court of wards 
129*. 

by limitation law, 129, 134. 

1o pay if marriage should not take place, validity of, 139. 
when bind the representatives of the promisors, 181, 182. 
when said 1° be express and implied, 54. 

when to be performed where no demand or application to be 

made, 226. 

where no place is fixed for its perform¬ 
ance, 226. 

without application by promisee, 226. 
where time is specified and no application to be made, 223. 
PROMISEE defined, 20. 

joint, who may be, 186*. 
rendering event impossible, 169. 

right of. to dispense with or remit performance of promise, 256. 

to prolong period for performance with oonoent of 
promisor, 243. 

to afford promisor reasonable facilities for performance, effect 
of neglect of, 266. 

PROMISOR, authority to third person from, 201. 

consent of, if necessary to the remission, 258. 
defined, 20. 

heirs of joint, not to be regarded aw joint promisee, 
liability of, to perform his promise, 229. 

a joints after his release by promisee, 208. 
to perform singly the whole of the promise, 204, 
partners how far joint, 214. < 

right, of one joint, to give valid discharge, 217, 
suite against joint, 217. 

Where promisee accepts j>erformanee from third person, liability 
of, 200. 
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PROMISSORY NOTE, when manager authorized to make. 665. 

PROPERTY, difference of liability between moveable and immoveable, 2b4, 
left by deceased partner, 701b 

representative of a deceased partner, 700. 

PRO PH RT K 1 AL DAM AGE- See Contract, 

PROPOSAL, acceptance of, how made, 53* 
communication, etc*, of, 43. 

when complete, 45 

conversion of* into promise, 50. 

distinction between mere expression of intention and. • »•*>?. 
ref uW of, 51. 
revocation of, 47. 

how made, 48. 
to the public how made, 54. 
when a person is said to make a, HI* 
when continuous, 48. 

PROSECUTION for non-oompoundable ofience, recovery of money paid to- 
b title, 287, 

PROSTITUTE, recovery of price of brougham supplied by eoaoh-lurihter 
to a, 125th. 

PROSTITUTION, recovery of rent of house let for, 125/?. 

PROTEST defined, 189. 

PUBLIC DUTY, liability for breach of condition in bond for p riormitnee 
of, 308. 

PUBLIC OFFICER, suit against, 553. 

PUBLIC POLICY, agreement against, as being in restraint of trade, 144. 

by newspaper not to publish any comment is 
opposed to, 114. 

assignment of contract and, 122. 
caution in invoking, 116. 
in section of statute, rule of, 116. 

maintainability of suit to,, enforce a contract opposed to.. 

114. V*'- \ 

principle of, 123. 

purchase of mortgaged property by « Kanungo not a 
transaction against , M3, 
where legitimately invoked, 117. 

PUBLICATION, date of, of the statement of objects and reasons of the Act, 3. 
PURCHASE, whether an ostensible agreement for sale and, m reality a 
wager. 3*52. 
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QERAZ a kind of partnership, hOIJa. 

QUALITY, establishment of implied warranty of, 384. 
QUANTUM MERUIT , rules of, 232. 

QUASI LIEN —Sec Lien. 


'844 INDEX. 

' - R ' ' V '\v 

RAILWAYS and common carrier, liability of’ 302. 

as earners, ordinary liability of, 470. 

RAILWAY COMPANY, effect of delivery to, 330. 

RAILWAY RECEIPT an instrument of title, 363. 

RATIFICATION, effect of, 683, 588. 

estoppel with regard to, 593. 
knowledge requisite for valid, 593, 
may be expressed or implied, 592. 
mode and evidence of, 587. 
must be made within reasonable time, 592. 
need not be made known, 583ft, 587. 
of act of building, 587ft. 

of act in the past does not imply to do similar act in 
future, 587. 
of criminal acts, 585. 
of minor’s agreement after majority, 62. 
of mortgage of immoveable property by minor, 586. 
of tortious acts, 584. 
of unauthorized act, effect of, 594, 595. 

REASONABLE in connection with restraint on trade, meaning of, 140». 

REASONABLE TIME, determination of, 222. 

RECEIPT, demand of, defined, 189. 

of a share of profits of business, 705. 
request for a, not a condition, 189. 

RECEIVER, right of partner to apply for, 756. 

RECIPROCAL AGREEMENT —See Agreement. 

RECIPROCAL PROMISES defined, 21. 

See Promises. 

RECOMMENDATION, sale of, in procuring a public office, 114. 

RECOVERY of money where one person is compelled to pay what another 
was legally bound to pay, 272. 

REDEMPTION of goods pledged, limitation for; 520. 

right of, by defaulting pawnor, 519. 

REFUSAL of party to perforin promise wholly, effect of, 193. 
to accept, effect of wrongful, 397. 

offer of performance, effect of, 184. 
what it may consist, 398. 
to perform, evidence of, 195. 

“ his promise in its entirety ” how paraphrased, 198. 

REGISTRATION, agent for, 563. 

before notice of revocation of document, validity of, 607n, 

REIMBURSEMENT of other person, right of, 277. 

of person paying money due by another in payment of 
which lie is interested, 271. 

where mortgage-security consists of other property and 
one in dispu e, 277ft. 
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RELATIONS resembling those created by contract, 270, 

RELEASE of one co-surety does not discharge others, 442. 
of one joint promisor, effect of, 215. 

debtor by paying his proportionate share, 204/i. 
of principal debtor, discharge of surety by, 434. 

RELIEFS available from effect of fraud, 100. 

obtained by suit against wrong-doer, apportionment of* 527. 
RELIGION, father’s right to bring up hist children in any, 99. 
REMUNERATION, duty of agent without, 561. 

for business misconducted, agent not entitled to, 632. 
of agent, 625. 

when becomes due, 629. 
right of agent to, 630. 
to agent, compensation for loss of, G05«. 

RENDERING ACCOUNTS, meaning of, 613??. 

RENEWAL of agency that has terminated, 600. 

REPAIR contract for, compensation when not according to contract. 291. 

made in tank, obligation where, 280a. 

REPEAL of enactments, 16. 

REPROBATION, approbation and, 590. 

REPUDIATION after illegal agreement has been given effect to, 123. 
by agent, compensation for, 605. 

by principal where agent deals in his own account with¬ 
out his consent, 617. 

grounds of, need not be stated at once. 583 a. 
may be expressed or implied, 606. 
notice of, 606. 
of unauthorized act, 588. 

RESALE, conditions necessary for right of, 366. 

distinction between right of, and right to damage, 366. 
liability of loss on, 365. 

of goods whore buyer fails to perform his part of contract, 365. 

notice to buyer prior to, 365. 

profit occurring on, right of buyer to, 365. 

special agreement giving seller a right of, 306. 

RESCISSION of contract, effect of, 253. 

on ground of mutual mistake, 248/?. 
of voidable contract, consequences of, 261. 

mode of communicating or revoking, 266- 
on failure to pay price at fixed time, seller’s right as to, 398. 
where there is innocent misrepresentation or misapprehension, 97* 
RESTORATION of goods lent gratuitously, 485. 

RESTRAINT, English and Indian law as to, compared, 142. 

reasonableness of, how tested in England, 141. 
under s, 27, reasonableness of, 141. 

RETAINER, agent’s right of, out of sums received on principal's account, 625. 

pawnee’s right of, 516. 

RETIRING PARTNER —Sec Partner. 
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iiINVERSIONJSK to redeem a mortgage, right of, 270. 

REVIVAL of light once lost on discovery of a new incident in the fraud, !00n. 
-ftEVOCATION by lapse of time, <509. 

by principal, compensation for, 605. 
communication of, when complete, 45. 
dismissal for misconduct would come undeiy 598. 
effect of, 598. 

illustration of circumstances precluding* 093. 

illustration of implied, 607. 

may be expressed or implied, 000. 

misconduct of agent is sufficient cause for, 005a. 

notice of, 006. 

of authority, 596. 

of continuing guarantee, 421. 

by change iu firm, 751. 
by surety’s death, 420. 

of document, validity of registration Ixffore notice of, 007/i* 
of “Firm offer % 47. 
of proposals, 43. 

and acceptance, 47. 
how made, 48. 

to detriment of third parties, 003. 
uncommmiicated, effect of, 48u T 49. 
where authority partly exercised, 603. 

BRIGHT of seller, glassification of, 347. 

to sue by acquiescence, loss of, 022. 

RISK NOTES defined, 476. 

RULES relating to seller’s lien, principle of. See Lion. 


S 

SALE, affirmation at time of, a warranty, 93. 
agreement when become a, 317. 
charge where property liable to, 278. 
conditional, of goods when complete, 323.324, 325, 
defined, 316, 317, 

finder of tiling comrqonly on, When may sell it, 41)2, 

how effected, 317. 

how com pie tod, 319. 

in favour of a minor, effect of, 59a. 

of goods, 313, 

by sample, warranty of bulk implied on, 385. 
remedies for enforcement, of a contract for, 393. 
of immoveable property where contract depends on certain terms, 52. 
of lots sold by auction, 399. 

•of negotiable securities, measure of damage in contract for, 299, 302. 
of office in which public are interested, 125a. 

•of provisions, warranty of soundness implied on, 384. 
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right of agent to repair goods for, 577. 

set Aside for concealment of material facts, 520. 

under Civil Procedure Code set aside on deposit of money, obligation 
where, 280a. 

what amounts to breach of contract of, 397. 

whether an ostensible agreement for, and purchase in reality a wager, 
332. 

SALE OF GOODS ACT, table showing corresponding sections of, and Indian 

Contract Act, 405,407. 

SALVAGE, ordinary finding distinguished from, 495. 

SAMETHING, illustration of the expression, 65w. 

SAMPLE, duty of the office of, 38(5. 

warranty of bulk implied on sale of goods by, 385. 

SCHEME of the Indian Contract Act, 1. 

•SEAL in regard to corporation, rule for contract under, 58. 

SECOND DELIVERY within time limited by contract, seller may tender, 39(5. 
SECRECY in confidential matters, 013. 

SECRETARY OF STATE not a body corporate but sued as such, 58. 
SECRET PROFITS, recovery of, by agent, 024, 

SECURITY, characteristics of, 344. 

classification of, 345. 
marshalling creditor’s, 448. 

measure of damage in contract for sale of negotiable, 299, 302. 

of property, method of, 345. 

right of surety to benefit of creditor’s, 447. 

taking of, derogates from lien, 511. 

to 1 h> shared, benefit of, 459. 

SELLER, lien of. See Lien. 

of goods when not bound to deliver them, 341. 
to retain goods, right of, 351, 352. 
to stop in transit, power of, 353, 354. 
when not responsible for latent defect, 389. 

SERVANT, complaint by, against his master, 775. 

complaint by master against domestic, 774. 
remunerated by share of profit not a partner, 711, 

SERVANT BILL, master and, 773. 

SETTLED ACCOUNT —Sec Account. 

SETTLEMENT on a woman with whom there was illegal cohabitation, 124a. 
SHAM BIDDINGS -See Biddings. 

SHARE, right to contribution arises on payment of more than his, 4;>S. 
SILENCE, exception in the case of fraudulent, 98. 

mere, m to facts when not fraud, 85. 

SKILL required from agent* Gi l* 012. 

SMALL CAUSE COURT, cognizance of suits under s. (59 by, 289, 
SOLICITOR, authority of, 550. 

SOLVENCY of a person, guarantee of, 449. 
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SOUND MIND for the purpose of contracting, 04. 

SOUNDNESS implied on sale oi provisions, warranty of, 384. 

SPECIAL AGREEMENT giving seller a right of resale, 300. 

See Agreement. 

SPECIAL DAMAGE defined, 300. 

See Damage. 

SPECIAL PROPERTY, use of the term, 350. 

SPECIFIC ADVANCE, stoppage w here bill of lading is pledged to secure. 362- 
SPECIFIC ARTICLES sold, warranty when remedy for breach of, 383. 
SPECIFIC CONTRACTS—^ Contracts. 

SPECIFIC GOODS— See Goods. 

SPECIFIC PERFORMANCE, latitude of law of. & 

of an agreement to pay a decree barred M limi¬ 
tation. 235. 

refused, as not for benefit, of minor, 60a. 

See Performance. 

SPECIFIC RELIEF against breach of contract, 5 . 

SPECULATION distinguished from wagering, 157. 

S?ES SUCCESSION IS, 332. 

STAKE-BROKER defined. 552. 

STAKE-HOLDER when money oan be recovered from, 266«. 

STANDARD of care. See Care. 

STATEMENT by agent is evidence against principal, 667. 

by principal is evidence against agent, 067. 
fraud with ignorance of falsity of, 87. 

knowledge of falsity of, 87. 
liability for one's own fraudulent, 99 . 
of objects and reasons of the Act. date of publication. 3 . 
STATUTE, effect of prohibitory words in a, 113. 

29 Chs. II, c. 3, (s. 17). 317 k. 

7 Edw. 7, (c. 34), 707, 

39 Geo. Ill, c. 29, <s. 27), 115. 

4 Geo. IV, (c. 83), 367*. 

6 Geo. IV, (c. 94 ). 367 k . 

5 & 6 Viet., (c. 39). 367*, 375. 

(ss. 102, 178), 522. 

8 & 9 Viet., e. 109. (s. 18), loin 152, 162 
19 & 20 Viet., c. 97, (s. 5 ), 446, 456. 

37 & 38 Viet. c. 62, (Infants’ Relief Act), (». 2), 587k. 

44 & 45 Vicfc. (Conveyancing and Law of Property Act), e. 4 ], 
(s. 47), 606ft. 

45 & 46 Viet. c. 61, (Bill of Exchange), (hh. 23-25), 657k. 

52 & 63 Viet., o. 45, (as. 2, 3, 9), 367w. 

53 & 54 o. 39, (Partnership), (s. I), 767. 

<». 3), 706. 

Iw* 5 , 8 - 13 ), 729 . 

(ss. 6 , 7), 556. 

(ss. 14, 15), 714. 
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53 & 54 c. 39, (Partnership),, (s. 16), 044. 

(s. 17), 721 
(a. 23), 754. 

(a. 27), 747. ' 

(a. 29), 750. 

(a. 34), 747. 

(88. 35, 40, 41), 745. 

(b. 36), 759. 

( 8 ». 37, 38, 43), 757. 

(s. 39), 503. 

(s. 41), 94«. 

(a. 42), 710. 

55 Viet-., c. 9, 151n. 

55 Viet., o. 9, (h. 1), 161. 

56 & 57 Viot., o. 71, (Sale of Goods) (sa. 1, 2), 31(>. 

(s. 1 (2)), 105. 

(a. 4), 318. 

(a. 4 (1)), 317». 

(as. 5, 6, 7), 315. 

(as. 8, 9), 334. 

(a. 10), 398. 

(a. 11), 381«. 

(88. 11, 12, 13), 378 
(a. 14), 384. 

(a. 16), 385. 

(s. 16), 322». 

(98. 10-19), 325. 

(a. 18), 321,323. 

(a. 20), 331. 

(sa. 21-26), 375. 

(s. 23), 367»t. 

(a. 25), 307 m. 

(sh. 27, 28, 29 ), 336, 
(as. 30, 31), 397. 

(a. 32), 338. 

(as. 34-37), 343. 

(s. 38), 356, 

(«. 39), 347. 

(as. 41-43), 350. 

(s. 44), 356. 

(a. 45), 350. 

(a. 46), 364, 365. 

(a. 47), 353. 

(s. 49>, 366. 

(ss. 49-61), 401-404. 
(a. 53), 387. 

(s. 58), 399. 

(a. 62), 332m. _ 
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STATUTE^oncM. 

57 & 58 Viet., e. 60, (s, 24;, 58. 

3 & 4 Will. IV, c. 42, (». 28), 303. 

STIPULATION by way of penalty, 308, 300, 311. 

STOCK-JOBBING recovery of loan expressly tor settling lories on illegal, 
125%. . , ' , ° 

STOPPAGE, cessation of right of, on assignment, by buvet of bill of lading, 
360, • ' ■ ■ - ” ., ' ’ y 

continuance of right of, 359. 
in transit how effected, 363. 

right of seller on, 364. 

where bill of lading is pledged to secure specific advance, 362. 
STRANGER, payment by, without reference to payee, 284, 
to a contract cannot enforce it, 29. 
to partnership, dissolution affecting, 757 n. 

SUB AGENT appointed without authority, responsibility of agent for , 581 
authority and responsibility of, 535, 
defined, 534, 579. 
legal effect of employing, 535. 
lien of, 580. 

wrongly appointed, 58Im¬ 
properly appointed, representation of principal by, 580. 
propriety of employing, 535. 
responsibility of agent for, 580. 
responsibility of, to the agent, 580. 
termination of authority of, 535, 609. 
when agent can employ. 578. 

SUBROGATION, right to, 279 

SUBSCRIPTIONS voluntary, when recoverable an contracts, 31. 

SLBSJ ll IJTBI) TERMS in contract where w riting compulsory, 58. 
SUGGESTION of fact distinguished from misrepresentation of law, 88. 

SUIT ayainst egent by co-principals, (ill. 

executor of. a deceased person for special damage, 184. 
partner in the firm’s name, 703. 
principal barred, 417. 
public officer, 553. 

wrong-doer, apportionment of relief or compensation ob- 
tained by, 527. 

between partner* but not relating to partnership, 763. 

by bailor or bailee against wrong-doer, 526, 

by oo-prominee who may join in, 216. 

for accounts*, limitation for, 759m 

for account again*t agent, limitation of, 614, 

for account by agent against principal, 616. 

for contribution by co-surety, 443. 

for neglect or misconduct, limitation* for, 622. 

limitation of, against agent arising from misconduct or neglect of 
agent, 622. 
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SUIT— wntel. 

may bo instituted against 4 minor by name, 03. 
native prince's agent for, 553. 
surety’s right to costs of defending a, 450. 
to recover money paid for illegal transaction, 260, 
under s. 05, limitation of, 265. 

under p, 00 by Small Cause Court, cognizance of. 280. 

SURETY, acts of creditor discharging the, 431. 

and principal debtor, limitation as to liability of, 417. 
anticipatory right of, 455. 
a person favoured in law, 449. 
assents, discharge when, 430. 

burden on, not to bo enhanced by forbearance to sue, 442. 
by variance in terms of contract, discharge of, 430. 
claim against, is strictmmi juris , 449n. 
competition between creditor and, 448. 
oo-promisor's right in England whore he is merely, 427. 
creditor’s forbearance to sue does not discharge, 440. 
defined, 413. 

discharge of, by creditor's act or omission impairing surety's even¬ 
tual remedy, 443. 

by release or discharge of principal debtor, 434. 
in case of composition, 439. 
in giving time to debtor, 439. 

when creditor compounds with, etc., principal debtor, 
437. 

discharge when creditor reserves his remedies against, 437. 
effect of change of law of limitation upon, 433. 
for good conduct, agreement to indemnify, 411. 
for minor or administrator, discharge of, 421. 

held to bo found for lira defalcation in an administration-suit, 
418. 

implied promise to indemnify? 452. 

judgment against principal debtor when does not bind, 417. 

legal consequence of discharge upon, 437. 

liability of, 416. 

limit of liability of, 418. 

not discharged when agreement made with third person to give time 
to principal debtor, 440. 
object of favour both at law and in equity, 418. 
omission to sue does not discharge the, 441. 
on payment of performance, right of, 446. 

. principle of the provision for discharge of, 435. 
promise not to sue the debtor discharges the, 439. 
remedy available to a, 451. 

restriction of the right of, to that of indemnity, 455. 
revocation of continuing guarantee by death oi, 426. 
rights of, 446. 

right of, to benefit oi creditor’s securities, 447. 
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SURETY—coa^. 

right of, to oosti of defending a suit, 456. 

whether arises t>efore payment of whole debt, 445, 
secondary liability of, 416. 
special rights of* 454. 

variance made by legislature does not discharge the, 433. 
what share to be borne by each, 458, 
when principal debtor a minor, liability of, 417, 418. 
SURETY-BOND and guarantee compared, obligation under, 423. 
SURNAME, 700. 

use of, 700. 

SURVIVING PARTNER —See Partner. 


T 

TABLE showing corresponding sections of Indian Contract and Partnership 
Acts, 692. 

showing enactments repealed, 772. 

showing sections of Partnership Act corresponding with sections of 
Indian Contract Act, 769. 

TECHNICAL BREACH of contract. See Contract. 

TECHNICAL WORDS, evidence as to moaning of, 36. 

TEJI MUNDI TRANSACTION defined, 158. 

TENANT, breach of agreement by, assessment of cost of repair for, 298, 302. 

TENDER, acceptance of, by creditor under protest, 188. 

Coinage and Paper Currency Act relating to, 190. 

of an unascertained sum, 190. 

of cheque when not valid, 190, 

offer to' pay money when not a good, 187. 

person to whom, to be made, 191. 

under protest by debtor, 188. 

when it is unconditional, 187. 

when unnecessary, 186. 

TEST for determining if partnership exists, 698. 
of partner’s authority, 726. 

THIRD PARTY and principal, rights compared, 0(52. 

exception to the right of, against principal, 061. 
innocent, claiming under ostensible partner, 716. 
right of, 609. 

right of, against agent, 063. 

THIRD PERSON claiming goods bailed, right of, 491. 

compensation to, Sec Compensation. 

TIME before which option to bo exorcised, 253, 
extension of, how far a waiver, 242. 
where essence of the oontraot, 239. 

TITLE, bailee estopped from denying bailor’s, 480, 490a. 

bailee not responsible on redelivery to bailor without, 490. 




INDEX. 


853 


TITLE—cortfd. 

conveyed by sol lor of goods to b uyer, 307* 
mate’s receipt not a document of, 307??. 
of bailor, bailee cannot dispute, 487. 
seller’s responsibility for badness of, 377. 
test as to whether document shows, 301. 

TORT, bailee though a minor liable in, 481. 

TORTIOUS AOTS-fe Acts. 

TORTIOUS USE of goods by bailee, 481. 

TRADE, acts necessarily incident to the carrying on of a, 728. 
usage or custom of, when differs from incidents, 18. 
with alien enemy when may l>e carried, 118. 
with citizens of enemy slate, 02. 

TRADE-DEBTS incurred by a widow, recovery of, 728. 

TRADE-NAME, right to the use of, 700. 

TRADE-SECRETS, agreement to prevent divulgonce of, 141. 

TRADE USAGE, ignorance of, is no plea for indemnification, 570. 
TRANSACTION, fixing category of the, 40. 

required by law to be in writing, 57. 

TRANSCRIBING ACCOUNT-~-See Account. 

TRANSFER contract and, distinction between, 33. 
of actionable claim, 316* 
of ehose-in-action, 310. 
of lots sold by auction, 309. 
of future property, 332, 
of goodwill, 739. 

of ownership of a thing sold when complete, 321, 322. 
goods agreed, 331. 

possession, 398. 

moveable property wlieh sold together with 
immovable, 329. 

of property for valuo and bailment distinguished, 405, 
what it implies, 405. 

to dancing girls for illegal cohabitation, 124 n. 

TRANSFEREE of goodwill, rights of, 739. 

TRANSIT, essential features of, 357. 
forms of, 358. 

power of seller to stop in, 353, 354. 
right of seller on stoppage in, 364. 
stoppage in, how effected, 363. 

stopping goods in, is not an election to affirm the contract, 354. 
when goods are to be deemed in, 355. 

TRUST, beneficiaries under, where oan proceed against agent, 581. 

TRUSTEE do son tort, 581, 582. 

of partnership property of deceased partner, 755. 
surviving partners are, of partnership property of deceased part¬ 
ner, 712w. 
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CTNAUTHORIZED ACT, effect of ratifying, 594, 505. 

SW Act* 

UNCERTAINTY, examples of, 148», 140. 

UNCOMMUNICATED REVOCATION —See Revocation. 

UNCONSCIONABLE BARGAIN and penalty under s. 74, distinction 

lx?tween, 82. 

law of relieving from, 31. 
setting aside a contract as an, 81. 
UNDISCLOSED PRlNTTPAlr-See Principal. 

UNDUE INFLUENCE between money-lender and debtor, 73, 74ft. 78a. 
burden of proof as regards, 74. 
defined, 71. 
explained, 70. 

how determined, question of, 70. 
how* discharged, burden of disproving, 79* •* 
in criminal proceedings, presumption of, 79. 
in India, common relations giving rise to, 77. 
law of, in India and England compared, 81. 
opening of settled account on proof of, 615. 
origin of the rule as to, 77. 

power of court whore illegal contract executed under, 
124. 

presumption of continuance of, 79. 
relation of husband and wile does not create presump¬ 
tion of, 102. 

right to sot aside contract for, not subsided by death of 
party, 94ft. 

stranger exerting, 79. 

whore the aggrieved*- party is an expectant heir, 77 n, 

„ when oxer tod by a strap ger to the contract, 7lw. 

v Where the aggrieved party is a purdanashin woman, 
77ft.' 

UNFAIR ADVANTAGE explained, 75. 

UNILATERAL AG RPEMENT —See Agreement. 

UNINCORPORATED BODY of person has no legal erftity and cannot contract 

as such, 59w. 

UNLAWFUL CONSIDERATION —flee Consideration. 

UNLIQUIDATED DAMAGES, comment on, 309, 

UNSOUND MIND, when a persot^of, can make a contract, 65, 

USAGE or custom of trade when differs from incidents, 18. 

USE of information obtained by agent, 621. 

V 

VADIUM, defined, 466. 

VAKIL, authority of, 551. 

VOLUNTARY SUBSCRIPTIONS—Subscription*. 


INDEX. 


855 


VARIANCE made by legislature does not discharge the surety, 40. 

VESTED RIGHTS Iww affected by subsequent events, 167. 

VEXATIOUS COMPLAINTS—#ee Complaint. 

VOID AGREEMENT —See Agreement. 

VOIDABLE CONTRACT delined, 21, 33. 

and rescinding a void one, distinction between 
avoiding a, 194. 


W 

WAGER, agent tor, 124a. 556, 637. 

Bombay Act against, 159. 

claim to recover anything won on a, 151 n. 

do not affect collateral agreements and transactions, 169. 

illustrations of, 153. 

'meaning of, 152. 

money paid to stake-broker, recovery of, 124a. 
not unlawful agreements but only void, 158. 
ostensible agreement for sale and purchase whether in reality a, 332. 
point# with reference to, 154. 

WAGERING, agency for, 565, 637. 

WAR, competency of alien enomy to enter into agreement, during, 61. 
court must take judicial notice of existence of, U8 n. 
declaration of, imports a prohibition of Commercial intercourse .with 
inhabitants of enemy’s country, 119. 
declaration of, not essential, I I8n- 
prisoner of, See Prisoner of War. 
when terminating agency, 60(1. 

WARRANTY, affirmation at time of sale is a, 93. 

classification of goods with reference to remedies for breach 

of, 382. 

compensation for breach of, 292, 300. 

loss caused by breach of, 390, 392. 

defined, 378. 

difference between condition and, 381- 
effect of, 384. 

implied by law, kinds of, 382. 

implied where goods are sold as being of a certain denomination, 
386. 

in Marine Insurance, 383. 

in respect of goods not ascertained, buyer’s right on breach 

of, 391. 

of bulk implied on sale oi goods by sample, 385. 
of fitness for any particular purpose when not implied, 387, 388. 
of f reedom from infectious diseases, compensation where cow sold 
with, 300//. 

of goodness or quality, establishment of implied, 384. 
of soundness implied on sale of provisions, 384. 
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WARRANTY— contd. 

on sale of articles of woH-kaowji ascertained kind, 388. 
romedi(>3 for breach of. MSI. 
buyer’s right on breach of, 389. 

when specific articles sold, remedy for breach of, 383. 
where goods ordered for a specified purpose* 387. 
WHARFINGER defined, 00**,-- 505. 

effect of delivery to, 338. 
general lion of, .504. 

WIDOW of deceased partner receiving annuity out of profits not a partner, 712 
recovery of trade‘debts incurred by a, 72S, 

WIFE as husband's agent, 545, 564. 

authority of necessity to husband and, 565. 

WINDING-UP of partnership business by court on. dissolution, 759. 

WITILDRAWAL from illegal agreement, time for, 123. 

WORDS and expressions, interpretation of, 19. 

technical, See Technical Words. 

WORK done in direct violation of law, recovery for, 115. 

WRITING, absence of pleading, 58. 

WRONG, actionable. See Actionable Wrong. 

W ROXG-DOER, suit by bailor or bailee against, 526. 

WRONGFUL REFUSAL— See Refusal. 



